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Pamnusol Prasad v. Bindeshr Prasad(1), it has been held that
- snch a matter, which is vot of private interest between
Querm.  parties, cannot be settled by a reference to arbitrators.
warzes, 3. This ruling I respectfully follow. The law allows a
veference to arbitrators where all the parties interested
agree that the subject of difference between them shall
be so referred. In a guardianship application the party
most, interested is the minor and he cannot agree te a
reference. There is nothing on record to show that the
Judge arrived at any independent conclusion as to
Adaikalam Chetti’s fitness for appointment. Under the
circumstances, [ think that his order must be set aside
and that he must be directed to dispose of the application
afresh. I do this with great rveluctance. It is quite
likely that Adaikalam Chetti is the proper person to be
appointed and this litigation has been going on since
March 1920. As appellant agrecd to the referecuce,
there will be no order as to costs.
Kaisanas, J. Krisanax, §—1I agree.
K.,
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Sections 16, 18, 20 and 23 of Provincial Insolvency Aot (III of
1907)—O0rder edjudicating a Hindu father and his wminor
son as insolvents © referring further proceelings to Official

(1) (1908) LLR., 30 All,, p. 137 % Appeal Nos. 216 and 272 of 1921,
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Receiver "—Meaning of—TImplied appointment of Official
Receiver as Receiver—Sale by Receiver of son’s interest also

Jor debts linding on son—Validity of sale.

On an act of insolvency by a Hindu father, the Court
adjudicated as insolvents not only the father but also his minor
sons and passed an order ““ Relerred to the Official Receiver for
further proceedings.”

Held that the order amounted to an appointment of the
Official Receiver as Receiver to take charge of the estate and
vested the estate of the iusolvents in him.

But even assuming that it was not so, the estate vestod in
the Court as Receiver under section 23 of the Provincial
Insolveney Ach as soon as the adjudication was made and the
sale by the Official Receiver was valid under section 20 (e) of
the Act as one effected by the agent of the Court and after-
wards ratified by ir. Subbe diyer v. Ramiswamt Aéyanggr
(1921) T.L.R., 42 Mad., 547, followed.

Held also, assuming that the order adjudicating the
minor sons also as insolvents was wrong and that their shares
did not wvest in the Official Receiver, yet a sale by him,
purporting to be of the whole family estate of all the insolvents,
passed to the vendee the sons’ shares also, since the Official
Receiver who stood in the shoes of the father could have sold
the sons’ shares also for discharging the debts which were
neither illegal nor immorsl. Bijraj Nopani v. Pura Sundary
Dasee (1915) LI.R., 42 Cale., 56 (P.C.), Charib-uilah v. Khalak
Singh (1903) LL.R., 25 All, 407 (P.C.), followed.

Avroats against the decree of the Additional Subordi-
nate Judge of Tinnevelly in Original Suit No. 9 of
1920.

The facts are given in the judgment.

T. R. Venkalaramae Sastri and T. L. Venkebarama
Aiyar for appellants,

A. Krishnaswami diyar for respondents.

JUDGMENT.
Purrrips, J.~—The plaintiffs in this suit are the souns
of defendants 1 and 2 andin 1912 defendants 1 and 2
and third defendant who were carrying on business

SANKARA-
NABAYANA
Prroax
KA
Rasamans,

Purres, J.



SANRKARA-
NEAYANAA
"Prnnat
e
RAJAMANI.

et

PuiLnLies, J.

464 THE INDIAN LAW REPORTS [VOL. XLVII

together were adjudicated insolvents, and at the same
time the plaintiffs who were made parties to the insol-
vency petition were also adjudicated. The family
property of defendants 1 and 2 were sold by the Official
Receiver and now the plaintiffs bring this suit to recover
their 4ths share in that property on the ground that
they were wrongly adjudicated insolvents aund that,
congequently, the sale of their property by the Official
Receiver was void as against them,

Assuming that the plaintiffs who were then minovs
were wrongly adjudicated insolveuts, the question
vemains whether the sales effected by the Official
Receiver did or did not pass their intevest in the family
property.

The sale is objected to on two grounds, firstly, that
the Official Receiver purported to sell the share of the
plaintifis and, not having authority to do so as their
adjudication was illegal, the property did not pass ; and,
secondly, it is contended that the property of the
ingolvents did not vest in the Official Receiver. The
Subordinate Judge has decided the second poiut against
the plaintifts but has found on the first point that the
Official Receiver purported to sell the plaintiffs’ share
as well as tne shares of their fathers, defendants 1 and
2, and that, as he had no right to sell the minorg’
shares, the sale is not binding upon them. On referring
to the sale-deeds Exhibits XVI, XXII, XXVIIT, XXX,
ete., we find that the Official Receiver sold the proper-
ties belonging to defendants 1 to 3 and the plaintiffs.
In several of the sale-deeds there is also a recital that
these persons had all been adjudicated insolvents, and
it is these documents that the Subordinate Judge has
interpreted as constituting a sale of the minors’ rights
in the property separately from the rights of those
legally adjudicated insolvents, The appellants, however,
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rely on two cases decided by the Privy Council, namely,
Bigrag Nopani v. Pura Sundary Dasee(1) and Charib-ul-
lah v. Nhaluk Singh(2). The former wag a case of a
sale wherein the veudor purported to sell certain
property as the beneficial owner. As a matter of fact,
he was not entitled to the property as beneficial owner,
but, as an execubor, he had full title to the property
and 1t was held that, inasmuch as he purported to pass
the whole of the property and had power to do =0 as
exccutor, the title passed, it being held that

“the plain legal interpretation of the deed should not be
allowed to be affected by speculations as to what particolar
rights existing iu the various vendors were present to the minds
of some or all of the parties to the conveyauce at the date of its
execution.”

Applying this principle to the present case, we find
that the Official Receiver had power to sell not only the
share of the adult insolvents but had also vested in him
the power of these insolvents as fathers to sell their
sons’ interest in the property for the payment of
anteccdent debts. The Official Receiver had, therefore,
power to sell the shares of the plaintiffs as well as of
the fathers. The recital in the deed igs that the
property belonging to all the members of the family is
sold and there 18 no specific vecital that the shares of
the various persons are sold separately. It is, therefore,
difficult to read info the document any intention to sell
the shares separately, and, in accordance with the
principle of Dijraj Nopani v. Pura Sundary Dasee(l) it
must be held that the property which purported to be
sold and which actually was vested in the Official
Receiver would pass to the vendees, and that property
includes the sharves of the sons. The second case
Charibsulloh v. Khalak Singh(2), is a case where the

(1) (1915) LL.K, 42 Calo., 66 (.C.).  (8) (1903) L.L.R., 25 All., 407 (P.C.).)
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manager of a family morfgaged, in conjunction with
another major member of the family and a minor
represented by his mother as gnardian, the whole family
property. Although it was held that the mother as
guardian of the minor could not make a mortgage of
the minors’ property without the sanction of the Court
which was not obtained, it was held that the managing
member had power to sell the whole property for the
benefit of the fatily, and that, therefore, the whole of
the property passed. MHere, again, although the minor’s
interest purported to be conveyed, and the nunor
through his guardian was a party to the document yet
as the manager had the right to dispose of fthe minor’s
interest also, the minor’s interest was deemed to have
been mortgaged. Oun the aunthovity of these two
decisions, I think it is clear that the sale-deeds executed
by the Official Receiver had the effect of passing the
interest of the miners but it is argued for the
respondents that there are other cases of the Privy
Council which take a contrary view, namely Bulwani
Singl v. B. Claney(1) and Ganesha Row v. Tuljaram
Eow(Z), but both these cases are distinguishable. In
the former case there was a specific statement in the
sale-deeds that the vendor was the only shaver in the
property and he did not in any way puvport to dispose
of the rights of his brother who was subsequently found

to be entitled to a share. The document was explicit

and referred only to the interest of the actual vendor.
In the second case a father and his son entered into a
compromise of a suit, the father purporting to act as
guardian of the son. It was there held that, as the
father had not obtained the permission of the Court to
enter into the compromise, the compromise was not

(1) (1812) LLR,, 35 A1L, 206 (P.C). (2) (1018) L.L.R., 38 Mad., 36 (P.0.),
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binding on the son, and the plea that the father could
have entered into the compromise in his personal
capacity and thereby made 1t binding on his minor son
was not accepted, although the case in which the minor
is represented by some other person as guardian was
expressly left open, possibly with reference to the
decision in Charib-ullah v. Khalak Singh(l). On the
ground therefore that the compromise was entered into
by the father not ouly on his own behalf but on behalf
of his gon, and that he had not obtained the permission
of the Court, the compromise was held not to be binding
under section 462, Civil Procedure Code. I am, there-
fore, of opinion that the sales by the Official Receiver
which purported to sell the whole property belonging to
the family had the effect of passing the whole property,
for the right of disposing of the whole property had
become vested in the Official Receiver, and he must be
deemed to have sold that right. I may also refer to
two decisions of this Court in support of this conelusion,
Surapa  Raju v. Venkayya(2) and Rajagopalen v.
Subbarama Iyer(3). Another case relied on by the
appellants, Sabapathy Chetty v. Ponnusawmy Chetty(4), 1s
apparently in conflict with the Privy Couneil decision
in Balwant Singh v. R. Olancy(5), but it is unnecessary
to discuss that question here. It has been repeatedly
decided that the power of a father to dispose of his
sons’ share does vest 1n the Official Receiver when the
father becomes ingolvent, and there was nothing in Mr.
Krishnaswami Ayyar’s argument of sufficient force to
induce me to reopen the question. In view of this
finding, the plaintiff’s smit would have to be dismissed ;
but Mr. A. Krishnaswami Ayyar seeks to support the

(1) (1908) L.LR., 25 All, 407 (P.C.) () (1918) M.W.N., 905
(3) (1916) M.W.N., 356. (4) (1915) 28 1.C., 365.
(5) (1912) LL.R., 34 AlL, 206 (P.C.).
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decree on the ground that the decision of the Sub-
ordinate Judge that the property of the insolvents had
become vested in the Official Receiver is wrong. 'T'he
order of the District Judge on the insolvency pefition
was as follows—* Petitioner 1 examined. No opposition,
Adjudication order passed. Referved to  Official
Receiver for further proceedings . . .7 It is now
contended that this order does not amount to the
appointment of a Receiver under section 18 (1) of the
Provincial Insolvency Act and that, consequently, the
praperty did not vest in the Official Recciver.  That
section runs as follows :(—

“The Court may at the time of the order of adjndication,
or abany time afterwards, appoint a Receiver for the property of
the insolvent, and such property shall thereapon vest in such
Receiver.”

It has been held in several cases in this Cowrt that
an appointment order is necessary and that the property
does not vest in the Official Receiver withoub such
order, but T would hold that even if this proposition is
conceded it does not help the respondents because there
is an order of appointment in this case. Under section
19 (1),

“the Tocal Gov ernment may appoint such persons asg it

thinks fit (to be called Official Receivers) to be Receivers under
this Act.”

In the present case such a Receiver had been
appointed by the Local Government for the district of
Tinnevelly and it appears to me that the Court, having
passed an order of adjudication and referred the insol-
vency petition to the Official Receiver for further
proceedings, must have intended to appoint and be
deemed to have appointed the gentleman called “ Official
Recelver ” as the Receiver in this particular insolvency.
1 am not prepared to hold, as contended by Mr.
Krishnaswami Ayyar, that the proceedings in the
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District Judge’s order must be read as meaning judicial
proceedings ouly, his argument being that the reference
was merely a velerence to the Official Receiver to
exevcige the powers which could be delegated to him
under section 52 of the Act. No such limitation is
found in the order itself and therefore the order
“ Referved for further proceedings” is only intelligible
in the view that the case was referred to the person
who had been appointed Receiver under the Act, with
the intention that he should act as Receiver in this
particular case and the order amounts to an order of
appointment. It is quite clear that the Court, the
Official Receiver and all the parties acted under the
impression that a Receiver had been appointed and
that the insolvents’ property vested in him. This
order was in 1912 and even when this suit was
brought in 1918 it was recited in the plaint that
the property vested in the Official Receiver, and it
was only during the course of the trial that the
question was raised by the plaintiffs apparently upon
a perusal of the order of the District Judge and of a
subsequent formal order passed by him in 1916 appointe
ing the Official Receiver as Receiver for the property
of the ingolvents in this case. This subsequent order
was not passed by the same Judge who passed the
original order and cannot affect in any way the meaning
of the former order. The cases relied upon, namely,
Official  Recetver of  Trichinopoly v. Sowmasundaran
Chettiar(1), Mutluswami Swamier v. Somoo Kandiar(2)
and Vythilinga Padayachi v. Ponnuswami Padayachi(3),
are cases in which no order of appointment had been
made. The petitions of the insolvents having been sent
to the Official Receiver before adjudication, such an

(1) (1918) 80 M.L.J., 415. (2) (1920) LL.R., 43 Mad., 869,
(3) (1921) 41 M.LJ,, 78.
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order passed before adjudication counld hardly be
interpreted as an ovder passed ab the time, ov after
adjudication, under section 18 (1). Those cases ave
therefore of little value in the present case in the view
that I take of the District Judge’s ovder of 1912 which
was passed at the time of adjudication. Theve is
another case reported in Subbu Aiyar v. BEamaswomi
Aiyamgar(1), in which it was held that, although there
had been no ovder appointing a Receiver, yot the acls
done by the Official Receiver in administering the ostate
would be deemed to be acts done as agent of the Court,
such acts being subsequently ratified and, therelore,
valid. Tt is suggested that the decision in Subba
Adyar v. Bamaesirami diyangar(l), is not right, because
at the time the order of agency was passed the property
had not vested in the Court ; but whether or not this is
a valid objection, the same objection cannot be taken in
the present case because by the order of adjudication
the property became vested in the Court. Accepting
this case as an authority for the proposition that the
Official Receiver could act as agent, 1bis clear that the
subsequent ratification by the Court would make the
proceedings valid. I would, therefore, hold that the
property of the major imsolvents was vested in the
Official Receiver at the date of sale and, consequently,
the sales ave effective either as acts of the Receiver
properly appointed, or as the ageut of the Court.
Several other pleas were raised by the plaintiffs,
such as the immoral nature of the debts incurred by
their fathers, the fraud practised by the Official
Receiver in administering the estate, and collusion
between him and the creditors. These points have heen
found against the plaintiff in the Lower Court although
there are several remarks in the judgment which go to

(1) (1921) T.L.R., 44 Mad., 547,
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show that the learned Subordinate Judge thought, that Saxeass
. . . . NARAYANA
there wag a good deal of force in the contentions but it Prenar

18 now conceded by Mr. Krishnaswami Ayyar that he Rasan oL,

can point to nothing in the evidence to substantiate PrLews, .

these pleas of immorality or frand. I may add that the

frand was not specifically pleaded, nor was an issue

taken thereupon, and it would hardly be fair to allow

fraud to be proved without specific allegation thereof.
Asg the result of the above, the appeals are allowed

and the plaintiffs’ suit dismissed with costs throughout.
VENEATASUBBA Rao, J.—1 agree. VENKaTA-

. Sussa Rao, d.

Mr. T. R. Venkatarama Sastri, the learned Vakil for

the appellant assumed, without admitting, that the

adjudication of the minor plaintiffs as insolvents was

illegal, and the appeal was argued on this footing. The

first question that arises is under the conveyances from

the Official Assignee does the entire property pass to the

alienees or does the intersst only of the adult co-parce-

ners pass P Thelearned Subordinate Judge has found

that the debts of the first and second defendants were not

incurred for illegal or immoral purposes and it is now a

sottled rule that the Official Receiver can exercise the

right of the father to dispose of the sons’ interest in an-

cestral immoveable estate for the payment of the father’s

debts not tainted with illegality or immorality. The sale-

deeds filed in the case show that the Official Receiver

purported to convey his entire interest in the properties

in question. It is no doubt true that he professed to act

as the assignee of the adult as well as the minor ingol-

vents and that he did not purport to exercise the power

possessed by a Hiudu father to dispose of his son’s

interest, for canses which are recognized as just and

proper. Butall the same, I think, in the circumstances,

the aliences acquired the right and title of the Official

Receiver which he possessed in every capacity. '
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Tn Bijraj Nopaui v. Pura Sundary Dasee(1), it was
held that the title vested in an exccutor passed under
the deed by which he purported to convoy all his rvight
and title in the property sold although he did not
expressly state in it, that he was conveying the property
in his capacity as executor. Their Lordships observe

«The deed states plainly that whatever right or title the
vendors possess is to go to sappors thie conveyance, and it is &

settled vule that the meaning of a deed is to be decided by the
langusge used, interpr.ted in its nataral sense.”

This principle was also vecognised in Charibul-lak v.
Khalak Singh(2). One of the three brothers constitut-
ing an undivided Mitakshara family was a minor, and his
mother as his guardian executed the mortgage deed along
with the two adult brothers. It was found that the
mother was incompetent to act ag the minor’s guardian
buat their Lordships held that the mortgage must be
considered to be a mortgage by the family entered into
by its karta and could, so far as the mortgage was
found tohave been made for the bencfit of the family and
for lagal necessity, be enforced against all the members.

The true principle deducible from these cases seens
to be this. The first question that arises is did the
executant purport to pass the whole property ? The
next question is, was he in a position to validly convey
14? If the two questions are answered in the affirmative,
the third question arises, is there anything in the deed
to repel the presumption that he intended to convey the
title he possessed in every capacity ? Judged by this
tes, there canbe no doubt that the alienees before us
acquired the interest of the fathers as well as of thesons
in the properties conveyed by the Official Receiver.

Mr, Alladi Krishnaswami Ayyar, the learned vakil
for the respondent, contended that the interest of the

(1) (1916) LL.R., 42 Calo,, 56 (P.C). (2) (1908) LL.R., 25 AL, 407 (2.0.),
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sous did not pass and velied upon Balwant Singh v. 12, ANEARA-
Clancy(1). 'The ancestral family in that case consisted Protas
of Sheoraj Singh and Maharaj Singh. The former was Rasawast
the sole mortgagor and by the deed of mortgage, after Vesxira
declarivg that he was the absolute owner and that *'™* ®**7
there was no sharer in the property, he purported to
mortgage it. Maharaj Singh was not a mortgagor and
he was made a party to the deed in order that the fact
of his having signed it might afford evidence that he had
assented to the taking of the loan and the granting of
the mortgage by Sheoraj Singh. Their Lordships found
as a fact that Maharaj Singh was a minor on the date of
the mortgage and held that as the mortgage was not
made by Sheoraj Singh as the manager of the family or
in any respect as representing Maharaj Singh the mort-
gage deed did not aff'ect the latter, or his interest in the
cstate.

"This decision is not opposed to the two cases already
cited, for in it the essential elements I' have referved to
ave wanting, Sheoraj Singh obtained the loan in his
asstumed position of the absolute owner of the estate and
not as the manager of the joint Hindu family. There
was an implied denial by him of his possessing any
capacity which is consistent with the recognition of the
minor’s title and while he denied the minor’s right he
could not be held to have conveyed the estate on behalf
of the minor. In the circumstances it was unnecessary
to find whether Sheoraj Singh was in a position to valid-
ly convey the property and accordingly although the
High Court gave a finding that he was not, the Judicial
Committee did not consider it mecessary to deal with
that question.

1 am of the opinion that the present case comes
within the principle enunciated and acted upon in Bijraj

(1) (1912) T.L.R.. 34 AlL, 296 (P.C.),
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Nopani v. Pura Sundary Dases(1), and Charib-ullal v.
Khulak Singh(2),and that owr decision ou this point must
therefore be in favour of the appellant.

I now proceed to deal with the next argument of
Mr. A. Krishnaswami Ayyar that the properties did not
vest in the Official Receiver. Section 18 (1) of the Pro-
vincial Inselvency Act, ITI of 1007, runs thug—

““ The Court may, ab the time of the order of adjudication,
or any time afterwards, appoint a Receiver for the property of
the insolvent, and such property shall thereupon vest in such
Receiver.”

On the 29th November 1912, the District
Judge made the following ovder :-— Adjudication order
passed. Referred to Official Receiver for further
proceedings.”  The argument is that the Court did not
appoint a Receiver for the property of the insolvent and
that therefore it did not vest in the Receiver. 1 do not
think this argument is sound. No set form of words is
prescribed to make the appointment of Receiver. In
this case the order divects the Official Receiver to take
further proceedings. BSection 20 of the Act sets ouf
some of the proceedings he was to take. 1t says that
the Receiver shall realize the property of the debtor and
for that purpose may perform certain acts. 'These pro-
ceedings the Official Receiver could not take unless
he was the Receiver of the estate. The order, by
implication, therefore appoints the Official Receiver, the
Receiver for the property of the insolvent. The parties,
the Court, the Receiver himself and strangers to the
estate understood the order in this sense. That the
plaintiffs also understood it in the same way is appavent
from their plaint. Mr. Krishnaswami Ayyar contends
that the word * “proceedings” means *judicial

(1) (1916) T.L.R., 42 Oale, 56 (P.C).  (2) (1908) LL.R., 25 AlL, 407 (B.C.).
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proceedings ” and that the order is to be construed as

directing the Receiver to exercise the jurisdiction delegat-
ed to him under section 52 of the Act. But I am unable
to accede to this contention. The word “ Proceedings’
does not oceur in section 52 whereas it occurs in section
20, and in the latter section the proceedings contem-
plated have reference to the administration of the insol-
vent’s estate. This being my construction of the order
in question, the cases relied upon by the learned vakil
namely, Oficial Receiver of Tiichinopoly v. Somasundaram
Chettiar(1), Muthuswami Swomiar v. Somoo Kandiar(2),
Vythilinga Padayuchi v. Ponnuswami Padayachi(3), and
Kowali Sankara Rao v. R(mzakmfsh;zag/yxz.( 4) are distin-
guishable.

There is yet another ground on which the sales by the
Official Receiver may be upheld. Under section 16 (2)
(a), on the making of an order of adjudication the pro-
perty of the insolvents vests in the Court and under
section 23 where no Receiver is appointed the Court has
the rights of Receiver. Section 20 provides that the
Receiver shall realize the property of the debtor and for
that purpose may sell any property of the insolvent.
Clause (¢) of the same section says that the Receiver
may appoint an agent to take any proceedings. Reading
the orderin question in the light of the above sections,
it is obvious that in any event the Official Receiver was
empowered by the Court as its agent to sell the proper-
ties, and the sales effected by him are valid in this view.
This was in effect what was held in Subba Aiyer v.
Ramaswami Aiyangar(5), and I am prepared to follow it.
On this point also, therefore, the respondent fails.

(1) (1916) 30 M.L.J., 415, (2) (1920) I.L.R., 43 Mad., 865,
8) (1921) 41 M.L.J.,78. (4) (1923) 46 M.L.J., 184,
(5) (1921) T.LR., 44 Mad., 547,
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SayEARs- In the result I agree with the order proposed by my
NABAYANA
Pt learned brother.

BAIAMANL By the Court.—The memorandum of objections in
Appeal No. 916 of 1921 is dismissed. There will be no
costs.

N.K.

APPELLATE CIVIL.

Before Mr. Justice Krishaan and Mr. Justice
Waller.
1923, N . , » o
November 22. YRZZU MALLAYYA (s Durenoant), Aveurrane
v.

TULLURI PUNNAMMA, MINOR BY NEXT FRIEND,
Puxnayva (Pramerer), REsPoNDENT.*

Civil Procedure Code (Aet V of 1908), Sec. 11, BEapl. 4,
0. XXXII, r. 4 (iit)—Guardian ad litem—Consent of
guardian—Consent  in  writing, unnecessury—Consent,
whether can be inferred from circumstantial evidence—Suit
on a promissory note executed by a guardian--Suit ayainst
menor vepresented by such guardion as guasdion ad litem—
Decree and sale in execution—Validily of—Bes judicata.

Althongh under Order XXXII, rule 4 {iii), Civil Procedure
Code, no person can be appointed guardian ad litem for a minor
without his consent, there is nothing in the rule which requires
that the consent should be expressed in writing ; the consent
may be inferred from circumstantial evidence.

Chhattar Swngh v. Tej Singh, (1921) LL.R., 48 All, 104,
followed. ‘

Where a minor wag sued on a promissory note executed by
his wmaternal uncle, who lad been appointed a gusrdian of the
person of the minor under the Guardians and Wards Aet and
was also appointed guardian ad litem in the suit, it cannot be

* Becond Appenls Nos, 836 and 850 of 1922,



