
PjwKiANDi pranad v. Bmdiishri P m s a d (l ) ,  it has been, iield that
CHKTTI _ . .

such a matter, wliicli is not of pri vate iiiterest between
A i u i r a l a m

Obetti. parties, cannot be settled by a reference to arbitrators.
WAI.LEU, .1. This rilling I respectfully follow. The law allows a 

reference to arbitrators where all tlie parties interested 
agree that tlie subject of difference between thorn shall 
be so referred. In a guardianship application the party 
most interested is the minor and he cannot agree to a 
reference. There is nothing on. record to show that the 
Judge arrived at any independent conclusion as to 
Adaikalam Chetti’s fitness for appointment. Under the 
circumstances, I think that his order must be set aside 
and that he must be directed to dispose of the application 
afresh. I do this with great reluctance. It is q̂ uite 
likely that Adaikalam Chetti is the proper person to be 
appointed and this litigation has been going on since 
March 1920. As appellant agreed to the reference, 
there will be no order as to costs.

KRfSHXAN, j. K rishnan , J.— I  agree.
K.R.
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Ikfors Mr. Justice Fli/iUips a/iui Mr. Jusilce 
Venhatasubha Eao.

I92g, S A N K A IiA N A K A YA N A  P IL L A I and o th k rs  (Deii'rsNDANxs).
Noyemfaer A p PEUANTS

R AJAM ANI alias GDRUSxiMY NAD AR a nd  othkrs

(PLAINTlFffS AND DEFISKnANI'S), R eSPONDEIITS.' '̂^

Sections 16, 18, 20 and 23 of Provincial Insolvency Act ( I I I  o f  
1907)— Order adjudicating a Hindu father and hin minor 
son as insolvents referring further proceeiings to Official

(1) (1«08) I .L .S ., 80 All., p. 13V *  Appeal Nob, 216 and 272 of 1921.
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Receimr ”— Meaning of-— Implied appointmeMt of Official
E<eceiver as Receiver— Sale by Receiver of son’s interest also

fo r  dfihts hinding on son— Validity of sale.

On an act of insolvency by a Hinda father, the Oouri-i 
adjudicatod as insoh’̂ eate nob only the father but also his minoi* 
sons and passed an ordef “  Referred to the Official Recei\"(-r for 
further proceeding-s.”

H eld  that the order amounted to an appoiutmenfc of fche 
Official Beceiver as Receiver to take charge of the estate and 
vested the estate of the insolvents in him.

Blit even assuming bhat it was not so, tlie estate vested in 
the Court as Receiver under section 23 of the Provincial 
Insolvency Act its soon as the adjudication was made and the 
sale by the Official Receiver was valid under section 20 (e) of 
the Act as one effected by the agent of the Oourt and after- 
wards ratified by ir,. Subba Aiyar v. Bamn.siva'nii Aiyanga'' 
(1921) I.L.R.j 44; Mad., 54:7, followed.

Held also, assuming that the order adjudicating the 
minor sons also as insolvents was wrong and that their shares 
did not Test in the Official Receiver, yet a sale by him, 
purpoi’ting to be of tbe whole family estate of all the insolvents, 
passed to the vendee the sons’ shares also, since tbe Official 
Receiver who stood in the shoes of the father could have sold 
the sons’ shares also for discharging the debts %vhich were 
neither illegal nor immorsL Bijraj Nopani v. Pura Sundary 
Dasee (1915) I.L.R., 42 Oalc., 56 (P,C.), Oharih-idlah v. Khalak 
Singh  (1903) I.L.K., 25 All., 407 (P.O.), followed.

Api’eals againRfc the decree of tbe Additional Subordi* 
nate Judge of Tinnevelly in Original Suit No, 9 of 
1920.

The facts are given in tbe judgment.

T. B . Ve’nkaUmvnm 8o>stri and T. L . VenhitaQ'ama 
A iyaf for appellants.

A, KrishnaHwcmu Aiyar for respondents.

SankabA-
NABATANA

PllLAX
V.

K a j a m a Ni .

JUDCj-MENT.

Phillips, J.— Tbe plaintiffs in this suit are the sons PHmtips. j. 
o£ defendants 1 and 2 and in 1912 defendants 1 and 2 
and third defendant wlio were carrying on business



SAiJKABA- together were adjudicated insolvents, and at tlie same
piLLAi time tlie plaintiffs wL-O were m a d e  parties to the insol-

rajwiani, vency petition were also adjadicated. family
phiiwps, j. property of defendants 1 and 2 were sold by the OfEcial 

Receiver and now the plaintiffs bring this suit to recover 
their share in that property on the ground that
they were wrongly adjudicated insolvents and that, 
consequently, the sale of their property by the Official 
Receiver was void as against them.

Assuming that the plaintiffs who were then minofs 
wore wrongly adjudicated insolvents, the qiiestiou 
remains whether the sales effected by the Official 
Receiver did or did not pass their interest in ihe family 
property.

The sale is objected to on two grounds, firstly, tliat 
the Official Receiver purported to sell the share of the 
plaintiffs and, not having authority to do so as their 
adjudication was illegal, the property did not pass ; and, 
secondly, it is contended that the property of the 
insolvents did not vest in the Official Receiver. The 
Subordinate Judge has decided the second point against 
the plaintiffs but has found on the first point that the 
OfRcial Receiver purported to sell the plaintiffs’ share 
as well as the shares of their fathers, defendants 1 and 
2, and that, as he had no right to sell the minors’ 
shares, the sale is not binding upon them. On referring 
to the sale-deeds Exhibits XVI, XXII, XXVIII, XXX, 
etc., we find that the Official Receiver sold the proper
ties belonging to defendants 1 to 3 and the plaintiffs. 
In several of the sale-deeds there is also a recital that 
these persons had all been adjudicated insolvents, and 
it is these documents that the Subordinate Judge has 
interpreted as constituting a sale of the minors’ rights 
in the property separately from the rights of those 
legally adjudicated insolvents. The appellants, howevei*.

m  THE INDIAN LAW REPORTS ['V'OL. Ximt



rely on two oases decided hy  the Pviry Council, namely,
J  ’  J  •> NARA.1fAKA

J H jm j N'o-pani v. Pura Smidary D a m f-(l) aud Charib-%1-

lalî  V. Khalak Sln(jli{'2). The former was a case of a Rajamam,
sale whereia t.lie vendor purported to sell certain PuiLtips, j,
property as the beneficial owner. As a matter of fact,
he was uob entitled to tlie property a>s beneficial owner,
bat, as an exeoufcoi', lie had fall title to the prtjperhy
and it was lield lliat, inasrnnch. as he purported to pass
the whole of the property and had power to do so as
executor, the title passed, it being held that

“  tlie plain legal intf-ipretatiori of the deed should uofc l>o 
ftliow-ed to be affected by s}>eciilfitions as to whafc particular 
rightiS existing' in the vanoujs vendors were present to tlie minds 
of Home or all of the parties to the conveyance at tlie dato of its 
execution/-

Applying this principle to th.e present case, we find 
that the Official Receiver had power to sell not only the 
aliare of tlie adult insolvents but had also vested in him 
the power of these insolvents as fathers to sell their 
sons’ interest in the property for the payment of 
antecedent debts. The Official Receiver had, therefore, 
power to sell the shares of the plaintiffs as well as of 
the fathers. The recital in the deed is that the 
property belonging to all the members of the family is 
sold and there is no specific recital that the shares of 
the various persons are sold separately. It isj therefoi-e, 
difficult to read into the document any intention to sell 
the shares separately, and, in accordance with the 
principle of IHjraj No'pmu v, Pura, Stmdcmj I)asee{l) it 
must be held that the property which purported to be 
sold and which actually was vested in the Official 
Eeceiver would pass to the vendees  ̂ and that property 
includes the shares of the sons. The second case 
OliarilhiillaJi v. 'Khalak 8ingh{9>)^ is a case where the

VOUXLVII] MADRAS SisMiiS 4.6S

(1) (1915) 42 Oalo., S6 (P.O.). (2) (1903) I.L.R., 25 All., 4Q7 (P.O.).^



sankarana- manager of a family mortgaged, in eoiijunction -witli 
pixiAi another major member of tlie family and a niiBor 

B-AJiMAKi. represented by liis mother as guardian, tlie wliole family
Phtlmps,j. property. Altlioiigli it was held that tlie mother as 

guardian of the minor could not make a mortgage oi 
the minors’ propert}̂  without the sanction of the Court 
which was Bot obtained, it was held that the raanaging 
member had power to sell the whole property for the 
benefit of the family, and that, tlierefoi’e, the whole of 
the property passed. Here, agaiu., although thf̂  minor’s 
interest purported to be conveyed, and the minor 
through his guardian was a party to the document yet 
as the manager had the right to dispose of the minor’s 
interest also, the minor’s interest was deemed to have 
been mortgaged. On the authority of these two 
decisions, I think it is clear that the sale-deeds executed 
by the Ofhcial Receiver had the effect of passing the 
interest of the minors but it is argued for the 
respondents that there are other cases of the Privy 
Conncil wliich take a contrary view, namely Balwatd 
Singh v. B. Ohmcyil.) and Ganet̂ li.a Mo'io v. Tuljaram  
Bow{2), but both these cases are distinguishable. In 
the former case there was a specific statement in the 
sale-deeds that the vendor was the only sharer in the 
property and he did not in any way purport to dispose 
of the rights of his brother who was subsequently found 
to be entitled to a share. The document was explicit 
and referred only to the interest of the actual vendor. 
In the second case a father and his son entered into a 
compromise of a suit, the father purporting to act as 
guardian of the son. It was there held that, as the 
father had not obtained the permission of the Court to 
enter into the compromise, the compromise was not

m  THE INDIAN LAW REPORTS [ro h .X m tt
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"bindinff on, tlie son, and the plea tViat, the father could NiislAiAWA
have ent63red into tlie compromise in Mr personal 
capacity and. tliareby made it binding on liis minor son Rajamani, 
was not accepted, altlioiigli tlie case in whicli the minor phii-ups, j. 

is reprcwSented by Rome otlier person as guardian was 
expressly left open, possibly with reference to tlie 
decision in GUarih-nllah v. Khalah Sinf/h{l). On the 
ground therefore that the compromise was entered into 
by tbe father not only on his own behalf but on behalf 
of his son, and that he had not obtained the permission 
of the Court, the compromise was held not to be binding 
nnder section 462, Civil Procedure Code. I am, there
fore, of opinion that the sales by the Official Receiver 
which purported to sell the whole property belonging to 
the family had the effect of passing the whole property, 
for the right of disposing of the whole property had 
become Tested in the Official Receiver, and he must be 
deemed to have sold that right. I may also refer to 
two decisions of this Court in support of this conclusion,
Surajja Baju  v. V6nJcayya(2) and Bajagojjala'ii v. 
8ubbam'ina, Ii/er[S). Another case relied on by the 
appellants, Sahapathy Ghetty y. Tomiuscmmy 01ietty{4^), is 
apparently in conflict with the Privy Council decision 
in Balwant Singh v. B . Clancy(h), but it is unnecessary 
to discuss that question here. It has been repeatedly 
decided that the power of a father to dispose of bis 
sons’ share does vest in the Official Receiver when the 
father becomes insolv ênt, and there was nothing in Mr. 
Krishnaswami Ayyar’s argument of sufficient force to 
induce me to reopen the question. In view of this 
finding, the plaintiff’s suit would have to be dismissed; 
but Mr. A. Krishnaswami Ayyar seeks to support the

V0L.XLV11] MADEAS SB'RIBS 46?

(1) (1903) 25 All., 407 (P.O.). (2) (1915) M.W.¥., 90S.
(3) (1919) M.W.N'., 356. (4) (1915) 28 I.C., 365.

(5) (1912) I.L.R., 34, AIL, 296 (P.O.),



468 THE INDIAN LAW EflPOliTS [VOL. xbVli 

SinmRasi- decree on the ground t i a t  the deciaioti of the Sub-JIAYAVA
PiLLAi ordinate Judge tliat tlie property of tkeinsolvonte bad 

rajamaxi become vested in tlie OlEcial Receiver is wrong-. 'Hie 
Phillips, J, Order of tile District Judge on tlie insolvency petitviors 

was as follows— ‘‘ Petitioner 1 examii;ied. No opposition. 
Adjudication order passed. Referred t.o Official 
Receiver for furtlier proceedings . . ft is now
contended that tliis ordei* does not amouni, to tli,(‘ 
appointment of a Receiver under section 18 (1) of the 
Provincial Insolvency Act and tliat, cotiH('(|ueiil,ly5 tlu' 
property did not vest in. tin;' OHicial lieoi'ivf'r. That 
section runs as follows :—

Tlie Court may at tbe time of the order of tidjndiciitioa, 
orabany time afterwards^ appoint a Keceivor .for the properfiy f)l.' 
the iusolveut, avid such property shiill theveapon vest in such 
Receiver/^

It has been held in, several cases in this Courl'i that 
an appointment order is neeesaary and that the ])roperty 
does not vest in the Official Receiver withovd', such 
order, but I would hold that eveD, if this proposition, is 
conceded it does not help the respondents because thcri'c.' 
is an order of appointment in this case. Under section 
19 (1).

“  the Local Govemmenfe may appoint, such persons as it 
thinks fit (to be called Official Eeceivers) to bo Roceivers inuler 
this Act.”

In the present case such a Receiver had been 
appointed by the Local Government for the district of 
Tinnevelly and it appears to me that the Court, having 
passed an order of adjudication and I'oferred the insol
vency petition to the Official Receiver for furijher 
proceedings, must have intended to appoint and be 
deemed to have appointed the gentleman, called “ Official 
Receiver ” as the Receiver in. thin particular iusolvency. 
I  am not prepared to hold, as contended by Mr. 
Krishnaswami Ayyar, that the proceedings in. the



D istrict Judijo’s oi’der inast be read as meaning iudicial SAniAitA
, . MABA.TANA

procoediiigs oulys liis argument beiDg tliat tlie reference PiT-r.Ai
waB merely a reference to tlie OfBcial "Receiver to i?.a.tahani 
exercise tte  powerR whicli could be delegated to Hin philwvh, .t. 
ander section 52 of the Act. N’o sucli limitation is 
foimd in the order itself and therefore the order 
“ Referred for further proceedings ” is only intelligible 
in the view that the case was referred to the person 
who liad been appointed Eeceivei* under the Act, v̂itli 
the intention that he yhould act as Eeceiver in. this 
particular ca,se and the order amounts to an order of 
appointment. It is quite clear that tlie Court, the
Official Receiver and all the parties acted under the
impression that a Receiver had been appointed and 
that the insolvents’ property vested in him. This 
o.rder was in 1912 and even when this suit was 
brought in 1918 it was recited in the plaint that 
the property vested in the Official Beceiver, and it 
was only during the conrse of the trial that the 
question was raised by the plaintiffs apparently upon 
a perusal of the order of the District Judge and of a 
subsequent formal order passed by him in 1916 appoint
ing the Official Receiver as Receiver for the property 
of the insolvents in this case. This subsequent order 
was not passed by the same Judge who passed the 
original order and cannot affect in an}" way the meaning 
of the former order. The cases relied upon, namely,
Official Receiver o f Tricldnojwly v. Somasiindaram 
G h d tia r{l), Mtdlt'imoamd Sivmniar v. Somoo K andiar(2) 
and Vythilinga Fadayachi v. Tomiuswami Fadayachi{S), 
are cases in which no order of appointment had been 
made. The petitions of the insolvents having been sent 
to the Official Receiver before adjudication, such an
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K̂AĤT̂NA passed before adjudicatiou could lia,rdly be
P11.LA1 interpreted as 'au order pasRed at tlie time, or after 

R.i,iAJUKi. adjudication, under section IS (1). Tliofie casoH M,re 
PHiraps, j. therefore of little value in tlio present case in thi' vi<‘w 

that I take of the District Judge’s order of 1912 whi(;h 
was passed at the time of adjudication. Tin're 13 

another case reporhed in, Suhba, Aiyar v. Ra.vyiywami 
in which it was held that, althoug-h ih,eri> 

had been no order appointing a Receiver, yet the a,cl,s 
done by the Official Receiver in administering tiie <'Stal,e 

would be deemed to be acts done as agent of tho Ooart, 
aueh acts being subsequently ratified and, therefore, 
valid. It is suggested that the decision, in Suhha 
Aiyiir r . Bamosti'ami Aiyanriar(l)^ is not riglitj because 
at th.e time tlie order of a,genoy was passed the property 
had not vested in tlie Court; but whether or not this is 
a valid objection, the same objection cannot be taken in. 
the present case because by the order of adjudication 
the property became vested in the Court. Accepting 
this case as an authority for the proposition, that the 
Official Receiver could act as agent, it is clear tliat the 
subsequent ratification by the Court would make tho 
proceedings valid. I would, therefore, hold that the 
property of the major insolvents was vested in t.h.e 
Official Receiver at th.e date uf saJe a.nd, co.nseque.titlj, 
the sales are effective either as a,cts of the Receiver 
properly appointed, or as the agent of tiae Court.

Several other pleas were raised by the plaintiffs, 
such as the immoral nature of the debts incui’red. by 
their fathers, the fraud pi’actised by the Official 
Receiver in administering the estate, and collusion 
between him and the creditors. Tkese points have been 
found against the plaintiff in the Lower Court although 
there are several remarks in the judgment which go to
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show t t a t  t i e  leai'ned Siibordinatp .Jadsre thouorht that
O  NAEATANA

there was a good deal of force in tlie contentionf  ̂ but it bmai 

is now conceded by Mr. Krisiinaswami A yyar that he eajam/ini. 

can point to nothing in the evidence to substantiate Philips, .1. 
these pleas of immorahty or fraud. I may add that the 
fraud was not .specifically pleaded, nor was an issue 
taken thereupon, and it would hardly be fair to allow 
fraud to be proved without specific allegation thereof.

As the result of the above, the appeals are allowed 
and the plaintiffs’ suit dismissed with costs throughout.

V enkatastjbba R ao, J.— I  aarree. vkkkata-
°  SubbaRao, J.

Mr. T. R. Venkatarama Sastri, the learned Vakil for 
the appellant assumed, without admitting, that the 
adjudication of the minor plaintiffs as insolvents was 
illegal, and the appeal was argued on this footing. The 
first question that arises is under the conveyances from 
the Official Assignee does the entire property pass to the 
alienees or does the interest only of the adult co-parce
ners pass ? The learned Subordinate Judge has found 
that the debts of the first and second defendants were not 
incurred for illegal or immoral purposes and it is now a 
settled rule that the OjBGicial Receiver can exercise the 
right of the father to dispose of the sons’ interest in an
cestral immoveable estate for the payment of the father’s 
debts not tainted with illegality or immorality. The sale- 
deeds filed in the case show that the Official Receiver 
purported to convey his entire interest in the properties 
in question. It is no doubt true that he professed to act 
as the assignee of the adult as well as the minor insol
vents and that he did not purport to exercise the power 
possessed by a Hiudu father to dispose of his son’s 
interest, for causes which are recognized as just and 
proper. But all the same, I think, in the circumstances, 
the alienees acquired the right and title of the Official 
Receiver which he possessed in every capacity.
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BAiinAiu- Iq Jjijra j Nm aii'i v. P u ra  Siinilary  Dascfi(l), it was
JJARiAYA\A t if X

Pit,Lai held that i}h.G title vGsted in ail executor passod und<3r 

eajamani, the deed by which he purported to ooavoy all hia right 

Trnka-va- and title in the property sold although lie did i\ofc 
Bubba had, j j j ^  } ,0  conv^eying the property

in his capacity as executor. Their Lordships observe
The deed states plainly tliat whatever rigbt or title the 

veadors possess is to go to sapporK tlio con\r0yancej and it is a 
settlbd rale tliat the meaning- of a deed is to bo decided by the 
language usedj inborpi-u’ted in its natural sense.”

This principle was also reooi^nised in Oharibtt.l-lah v. 
Khalah 8in,gh{2). One of the three brothers constitut
ing an undivided Mitakshara family was a minor, and his 
mother as his guardian execafced the mortgage deed along 
with the two adult hrobhers. It was found that the 
mother was incompetent to act as the minor’B guardian 
but their Lordships held that the mortgage must be 
considered to be a mortgage by the family entered into 
by its hirta  and could, so far as the raortgago was 
found to have been made for the benefit of the family and 
for legal necessityj bo enforced against all the members.

The true principle deducible from thet̂ e casy.s seeniB 
to be this. The first question, that arises is did lihe 
executant purport to pass the whole property ? The 
next question is, was he in a position to validly convey 
it ? If the two questions a,re answered in the affirmative  ̂
the third question arises, is there anything in the deed 
to repel the presumption that he intended to convey tlie 
title he possessed in every capacity ? Judged by thia 
teŝ ;, there can be no doubt that the alienees before us 
acquired the interest of the fathers as well as of the sons 
in the properties conveyed by the Official Receiver.

Mr, Alladi Krishnaswami Ayyar, the learned vakil 
for the respondent, contended that the interest of the

(1) (1915) I.L.U., 4)2Calc., 56 fP.C.). (2) (190S) I.L.K., 25 A ll.,40^ (P.O.),



Hons did not pass and relied upon Bcdwant Sin&h v. ]t, ânkaba-
*■ '' NARaVANA

iA.a%cy{\). The ancestral family in that case cousisted
tQ

of Sheoraj Singh and Maharaj Singh. The formei’ was 
the sole mortga-gor and by the deed of mortgage, after vekk t̂a- 
declariog that he was the ahsohite owner and that 
there was no sharer in the property, he purported to 
mortgage it. Mabaraj Singh was not a mortgagor and 
he was made a party to the deed in order that the fact 
of his having signed it might afford evidence that he had 
assented to the taking of the loan and the granting of 
the mortga,ge by Sheoraj Singh. Their Lordships found 
as a fact that Maharaj Singh was a minor on the date of 
the mortgage and held that, as the mortgage was not 
made by Sheoraj Singh as the manager of the family or 
ill any respect as representing Maharaj Singh the mort
gage deed did not affect the latter, or his interest in the 
estate.

This decision is not opposed to the two cases already 
cited, for in it the essential elements f have referred to 
are wanting. Sheoraj Singh obtained the loan in his 
assumed position of the absolute owner of the estate and 
not as the manager of the joint Hindu family. There 
was an implied denial by him of his possessing any 
capacity which is consistent with the recognition of the 
minor’s title and while he denied the minor’s right he 
could not be held to have conveyed the estate on behalf 
of the minor. In the circumstances it was unnecessary 
to find whether Sheoraj Singh was in a position to valid
ly convey the property and accordingly although the 
High Court gave a finding that he was not, the Judicial 
Committee did not consider it necessary to deal with 
that question.

I am of the opinion that the present case comes 
within the principle enunciated and acted upon in Bijraj
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3>nk,4im- N opani V- F u m  Siindafij and Gharib'-idlah v.
NAR&¥ANA  ̂ ‘  , ,

PII.LAI Khalalc 8in(jh{2i),&]id tliat our decision, on this point mast 
eajaman-i. therefore be in fa,Your of the appellant,

J, 1 iiow proceed to deal with the next argument of 
Mr. A. Krishnaswami Ayyar that the properties did not 
vest in the Official Receiver. Section 18 (1) of the Pro- 
yincial Insolvency Aot, III of riiiiR thns—

“ Tbe Court raaŷ  at the time of the order of adjudicatioii, 
01- any tivn© afterwards, appoint a, Keceiver for the property of 
the insolvent^ and such property shall thereupon vest ia such. 

Receiver.”

Oq the 2Dth November 1912, the District
Judge made the following* order ;— “ Adjudication order 
passed. Referred to Official Receiver for further
proceedings.” The argument is that the Court did not 
appoint a Receiver for the property of the insolvent and 
that therefore it did not vest in the Receiver. I do not 
think this arg-ament is sound. No set form of words is 
prescribed to make the appointment of Receiver. In 
this case the order directs the Official Receiver to take 
further proceedings. Section 20 of the Act sets out 
some of the proceedings he was to take. It sajs that 
the Receiver shall realize the property of the debtor and 
for that purpose may perform certain acta. These pro
ceedings the Official Receiver could not take unless 
he was the Receiver of the estate. The order, by 
im.plicationj therefore appoints the Official Receiver, the 
Receiver for the property of the insolvent. The parties, 
the Court, the Receiver himself and strangers to the 
estate understood the order in this sense. That the 
plaintiffs also understood it in the same way is appaz’enfc 
from their plaint. Mr. Krishnaswami Ayyar contends 
that the word ’ “ proceedings ” means judicial

(1) (1915) ^  Oalo., 56 (P.C,). (2) (1903) 26 All., 407 (P.O.).



prooeedingB ” and tlaat the order is to be construed as SAstuA-r  & NASAIANA
directing the Receiver to exercise the jurisdiction delegat- Pijiai 
ed to Mm imder section 52 of the Act. But I am tinable Bajamami. 

to accede to this contention. The word “ Proceedings Tskkita.
• • rt, I  • . . SUBBAdoes not occur in section 52 whereas it occurs in section Eao, j. 

20, and in the latter section the proceedings contem
plated have reference to the administration of the insol
vent’s estate. This being- my construction of the order 
in question, the cases relied upon by the learned vakil 
namely, Official Receiver o f Trichinopoly v. Somasundaram 
Ghettiar{l), Muthuswamd Swamiar v. 8omoo K andidr{2), 
Vythili7iga Padaijaohi v. Ponmmoami Padayachi(B)^ and 
Kiivali Sanham Bao v. Bamahrishnayyn.(4) are distin
guishable.

There is yet another ground on whicli the sales by the 
Official Eeceiver may be upheld. Under section 16 (2)
(a), on the making of an order of adjudication the pro
perty of the insolvents vests in the Court and under 
section 23 where no Receiver is appointed the Court has 
the rights of Receiver. Section 20 provides that the 
Receiver shall realize the property of the debtor and for 
that purpose may sell any property of the insolvent.
Clause (e) of the same section says that the Receiver 
may appoint an agent to take any proceedings. Reading 
the order in question in the light of the above sections, 
it is obvious that in any event the Official Receiver was 
empowered by the Court as its agent to sell the proper
ties, and the sales effected by him are valid in this view.
This was in effect what was held in Siihhcu A iyer v. 
Uamaswami Aiyangar{b), and I am prepared to follow it.
On this point also, therefore, the respondent fails.
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(1) (1916) 30 415. (3) (1920) I.L.R., 43 Mad., 869.
3) (1921) 41 M.L-J-.VS. (4) (1923) 46 184.

(3) (1921) I.L .E „44M ad., 647.
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Sankara- ■ĵ,]]L0 result I  affreo witli. till© ordor proposed by rriy
NABATAWA ■ ®

piiLAi learned brotlier. 
b a ja m a w .  By the Court.— The memorandum of objectionb in 

Appeal No. 216 of 1921 is diaraisBed. Tliere will be no

coats.
N .R .

aPPELLATK C l V J l u

Before Mr. Judim Krulinaih and Mr. Jndice 
Waller,

1923Nosf>mbera2. YEZZU MALIiATYA (Fiusa' Ilbit’SNDAw-r), Appwllant

V.

TULLTJBI PU FNAM Ivl'A , minopw by next m ik n Dj

PUNNAYYA (PLAlNTiri')j RESPONDENT.=f=

Civil Procedure Oode {Act V of 1908);, Sec. 11, Mvfl. 4 , 
0. X X X II , r. 4 {ln )— Guardmn ad Utem>-~ Con sent of 
guardian'—Consent in writing, unnecessary— Ooment, 
whether cun he inferred from  circumstaniial evidence— Suit  
on a ‘promissory note executed hy a guardian —Suit ajjainst 
minor rejmsented by mch guardian as guardian ad litem—  
Decree and sale in eieHCuiion— Valid.ily of~~Ets judicata,

Alfeliougli under Order X X X II, rule 4 (iii), Civil Prooeditfo 
Code, no person can be appointed guardian ad litem for a minor 
wittout his consent, there is nothing in the rule which requires 
that the consent should he expressed in writing’ ; the consent 
may be inferred from circiimstantinl evidence.

Ohhattar Singh v. Tej Singh, (1921) T.L.R., 43 A ll, 104, 
followed.

Where a minor was sued on a promissory note executed by 
his maternal uncle, who had been appointed a guardian of the 
person of the minor under the (xuardians and Wards Act and 
was also appointed guardian ad litem iu the suit, it cannot be

* Secend Appeals lifos, 836 aniJ 850 of 1922.


