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APPELLATE CIVIL.

Defore My, Justice Kumaraswami Sastit and
M. Justice Waller.

KONA THIMMA REDDI (PI.AINTIFE——APPELLANT),
APPELLANT,

Vs

THE SECRETARY ‘F. STATE OR INDIA IN COUNCIL
BEPRESENTED BY TUE COLLECTOR OF ANANTAPGR
(Dryerpant—RESPONDENT), BhgeoNpext,*

Wadras Loval Bonrds Aet (V of 1884), sectione 15 and 144—
Bules made by Governmenrt under Section 144 (1)—HKlection of a
PErSON N8 wamber of Taluk Board—Election set aside by Gov-
ernment on the ground that such person is likely o bring the
administration inle contempl—Rule 35, clause (6}—Notice to
person affected, whether necessary—Iiquiry—Forum__Power of
Government to make rules regarding forum and method of
inquiry—Rules therefor, whether ultra vires—Order without
notice, 1whether invalid—Nutural Justice—Suit in o Civil Court,
whether maintainabls,

Sections 16 and 144 of the Madras Local Boards Act (V of
1884), empower the Government to make rules regarding the
determination of the validity of elections, as well as rules
prescribing the qualifications of & candidate for eleetion; and
the rales framed prescribing the forum and method of inguiry
are nob wltra vires, even though the rules were framed by the
Government purporfing to act only under section 144, sub-
section (1) of the Act.

Where power is given to make rules under an Act, the
fact that the Government purports to act under one section of
the Act rather than annther is not a ground for holding the rules
to be ulira vires m View of Seawcer, J., Dakshminarasimha Soma-
yagiyar v. Ramolingam Pillay, (1920) 39 M.L.J., 319, followed.

The Loeal Boards being creations of a statute, nnd thas
gtatute having given power to the Government to frame rules
for the purpose of working the Act, it is perfectly open to the
Government to create a forum for the purpose of deciding
disputes as to elections directed to be carried out under the Act.

* Becond Appeal Mo, 381 of 1921,

1923,
September
27.
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TI;““I")‘]" Under rnles 38 and 35 framed by the Government under
E,,D the Local Boards Act, so far as they relate to objections to an

SLCEETARY glaction as a member of a Taluk Board on the ground mentioned

or BTATE. . . T e s
in clanse () of the former rule, viz., that the personis likely
to bring the administration into eontewnpt or that his being a
member is dangerons to the public peace or order, the Collector
is bound to refer the matter for the decision of the Government,
and no inquiry by the Government or notice to the person
affected is contemplated.

SecoND APPEAL against the decree of G. G. SomavasuLy,
District Judge of Anantapur, in Appeal Swit No. 63
of 1920, preferred against the decree of the District
Munsif of Gooty in Original Suit No. 750 of 1916.

This suit was instituted by the plaintiff against the
Secretary of State for India in Council for a declaration
that the order of the Government cancelling the election
of the plaintiff as a member of the Taluk Board of Gooty
was ultra vires and void, and that the election subse-
quently held and the appointment of another person as
the successful candidate in the fresh election were also
invalid, for a mandstory injunction directing his name
to be published in the Fort 8¢ George Gazette as duly
elected, for an injunction prohibiting or cancelling the
publication of the name of the other person as validly
elected, and for damages. The plaintiff alleged that he
was duly elected, but that the unsuccessful candidate,
one T. 8., filed an objection petition against the election
before the Collector and the Government passed an order
cancelling the plaintiff’s election and ordering a fresh
election on the ground that the plaintiff’s presence in the
Taluk Board asa member would bring the Local Fund
Adminigtration into contempt. The plaintiff further
alleged that no notice was given to him either by the
Collector or the Government before the latter passed the
order, that noinquiry was held and that the rules framed
by the Government as to the forum and mode of inquiry
under which the Government acted were ultra vires, and
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that the procedure was invalid as opposed to principles of
natural justice. He further contended that the ground
for cancellation of his election was not well founded as
he was a respectable man and he set out his character and
qualifications. The defendant pleaded that the rules in
question were not ultra vires, that the Governor in Council
was not bound to give notice to the plaintiff, that the
Government made such inquiry as it thought fit into the
truth or otherwise of the allegations in the objection
petition, and came to the coneclusion that the plaintiff
was likely to bring the Local Fund Administration into
contempt, that the discretion vested in the Government
was absolute and that the plaintiff had no right to
question the same in any Civil Court. The District
Munsif dismissed the suit, and his decree was confirmed
on appeal by the District Judge. The plaintiff preferred
this Second Appeal.

T. Richmond for appellant.

C. V. Anantalrishne  Ayyar (the Government Pleader)
for respondent.

JUDGMENT.

This appeal arises out of a suit filed by the plaintiff
against the Secretary of State for India in Couneil for a
declaration that the Government Order cancelling his
election to the Gooty Taluk Board is wiltra vires and
illegal and does not affect the validity of his election, for
a mandatory injunction directing his name to be published
in the Fort St. George Guarette as duly elected, for an
injunction prohibiting the Government from publishing
the name of his rival candidate Subba Rao and for the
recovery of Rs. 100 as damages. No evidence has been
adduced in the suit. The election in question was held
on the 18th of November 1915. It is not disputed that
the plaintiff obtained the majority of votes, that the
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defeated candidate Subba Rao put in an objection petition
and that the Government set aside the election of the
plaintiff and ordered a fresh election on the ground that
the plaintifi®s presence in the Taluk Board as a member
would bring the Local Fand Administration into con-
tempt. This order of the Government is questioned by
the plaintift on two grounds. The first is that the rales
under which the Government purported to act ave wlira
wires and that consequenily he is not affected by the
ovder, and secondly that, even if the rales are intra vires,
there wasno inquiry by the Governmentinto the matter,
that he was not given an opportunity of showing cause
against the allegations made by the rival candidate and
that on the merits 1t could not be said that hig presence
in the Taluk Board could have the undesirable conse-
quences referred to by the Government as a ground for
invalidating his election. He sets out his qualifications
in the plaint,

The defence by the Secretary of State for Indiain
Council was that the rules framed by the Government
were valid, that under the rules the Government was not
bound to give any notice to the plaintiff, that the discre-
tion vested in the Government was absolute and un-
questionable by a Civil Court and that the Government

‘having made such inquiry as it thought fit and having

come to the conclusion that it came, it was mot open to
the plaintiff to question the validity of its act. The
Government denies that the plaintiff is entitled to any
damages.

Two points were argued by Mr. Richmond before us,in
Second ‘Appeal. The first was that the rules were ulira
vires and the second was that the whole proceedings
were vitiated by the fact that no notice was given to the
plaintiff who consequently had no opportunity to show
cause against the objections raiged by his rival candidate,
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a violation of the elementary principles of natural justice,
which, without more, would invalidate the proceedings.

As regards the first point, section 16 of the Local
Boards Act runs as {ollows :—

“The other members of the Talnk Board may be (a) either
wholly appointed by the Governor in Couneil, or (b) partly so
appointed and partly appointed by election by the members of
the panchayats in the taluk from among their own number or
by the tax-payers and inhabitants of the taluk, subject to such
rales and conditions as may from time to time be prescribed by
the Governor in Council.”

Section 144 of the Act provides that ¢ the Governor
in Council may, from time to time, frame forms for any
proceedings for which be considers that a form should be
provided, and make rules consistent with this Act (1)
as to the qualifications of clectors and of candidates for
appointment by election and as to the method and time
of election of elective presidents, vice-presidents and
members of local boards; (1-a) as to the qualifications
of electors and of candidates for appointment as mem-
bers of a panchayat by election and the method and
time of appointment of members of a panchayat by
election in regard to the following matters.” Then
follow a number of matbers specified in sub-clauses
() to (f). (7) being “any other matters regarding the
gystem of representation and of election.” The Govern-
ment have framed rules which purport to have been
made under sub-section (1) of section 144 of the Local
Boards Act and directed that the rules should come into
operation on the 1st of January 1916. Rule 33 provides
that the validity of any election may be questioned by a
petition put in before the Collector of the District or the
Divisional Officer within fifteen days after the result of
. the election has been declared, by any candidate who
has not withdrawn or by not less than ten persons
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who have voted at the election, on any of the grounds
mentioned therein. Groond (¢) which is the only
material grouad necessary to be considered for purposes
of this appeal rung as follows :—

“That the person whose election is questioned is likely to
bring the Local Fund Administration into contempt or that his
being a member of the Taluk Board is dangerous to the public
peace or order.”

Tt provides that the Governor in Council or the
Coliector may act swo mofu and take action on any facts
affecting the validity of an election which may be brought
to his notice whether by a petition by a rival candidate or
otherwise. Rule 35 whichis material for the considera-
tion of the objection raised by Mr. Richmond runs as
follows :—

¢ Objections to the validity of an eclection on the ground
specified in rule 33 (») (i.e., that the person whose election is
questioned is likely to bring the Liocal Fund Administration into
contempt or that his being a member of the Taluk Board is
dangerous to the public peace or order) and objections on the
ground of disqualification under rule 9 (d) and all cases which
involve an interpretation of the rules shall be referred by the
Collzctor for the decision of the Government. In.all other cases
of objection under rule 33, an inquiry shall be held by the
Collector or ab his discretion by the Divisional Officer, at which
the contending parties shall have an opportunity of appearing
in person or by representative, and orders shall be passed on the
result of the inquiry by the Colleetor who may, at his discretion,
dismisy the petition or, if he finds the election iuvalid, either
order a new election or declare that the candidate who obtained
the next highest number of votes to the candidate or candidates
disqualified or found not to have been validly elected, has been
duly elected. Provided that before declaring such next candi-
date to have been duly elected, the Collector shall notify his
intention to do so to the other candidates and the petitioners
who have impugned the election and shall consider any objec-
tions which may be lodged by them in writing within ten days
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from the dape of such notice. No appeal shall lie against the
orders of the Collector passed under this rule.”

It is therefore clear from the rules that so far as the
objection that the person elected is likely to hbring the
Local Fund Administration into contempt is concerned,
no notice to the person affected and no inquiry are con-
templated by the rules, the reason very probably being
that an inquiry into the nature of the ground referred
to in clause (¢) is not desirable in the public interests.
It is contended by Mr. Richmond that the right of a
person who ig duly elected to a public office is a right
which he isentitled to vindicate in a Civil Court and that
it is not open to the Government, by rules framed under
the Act, to create a forum and thus deprive the person
elected of his ordinary legal remedies. Tt is also con-
tended that as the rules purport to be framed under
sub-section (1) of section 144 of the Local Boards Act.,
they could only embrace the subject specified in that
clause as the matters to be dealt with by the rules and as
none of those matters relate to inquiries into disputed
- elections, they cannot be relied on by the Government
for the purpose now in question. We are unable to
agree with either of these contentions. The TLocal
Boards being creations of statute and that statute having
given power to the Government to frame rules for the
purpose of working the Act, we think it is perfectly

open to the Government to create a forum for the purpose
 of deciding disputes as to elections directed to be carried
out nnder the provisions of the Act. The Government
in passing the Local Boards Act has not taken away any
rights which had previously vested in the public and it
ig difficult to see how it can be said that restrictions counld
not be imposed. by the Government acting on the rule-
making power conferred by an enactment which creates
new rights, so long as the rules are not repugnant to
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any of the provisions of the Act, nor do we think
that, if power is given by the Act to make rules, the fact
that the Government purports to make rules under one
section rather than another would be a ground for
holding that the rules are ulira vires.

In Lakshminarasimha Semayogiyar v. Remalingam
Pillay (1) the question arose as to whether under the
Local Boards Act the Governor in Council has power to
make rules ousting the jurisdiction of Civil Courts as to
objections to the validity of elections. Sapasiva Avvar, J.,
was inclined to the view that the Governor in Council
had no power to make rules and that the rules framed by
the Government were invalid. The learned Judge was
of opinion that section 16 was too vague and that, as
the rules were not made under section i6, but only
under section 144 (1) which merely deals with the power
to make rules as to the qualifications of the electors and
of candidates for appointment by election aund as to the
method and time of election of elective presidents,
vice-presidents and members of local hoards, the
power constituting a special tribunal to inquire into the
validity of elections was not conferred by section 144
(1) under which the present rules purport to be framed.
SpPENCER, J., was of opinion that the rules were valid and
that sections 16 and 141 gave the Government power
to frame rules relating to the adjudication of disputes as
regards the validity of elections. After referring to
sections 16 and 144, the learned Judge observes as
follows :—

“ But in any case I think that the words “any other matters

regarding the system of represensation and of election’ illustrate

what is meant in clause (1) by the words ¢method of election’
of members of Local Boards. I think these words are wide

(1) (1820) 39 M.L.J, 319.
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enongh to cover the power of making rules to provide for the
whole seheme of election and for the conduct of inquiries into
complaints and objections to elections held orabout to be held
aswell as to objections to the list of voters.”

We agree with the view taken by Srexcey, J.

The question as to the validity of the rules framed
under the District Municipalities Act arose for determin-~
ation in more than onc cagse. The District Municipa-
lities Act contains provisions analogous to those in the
Local Boards Act with regard to the matterin question.
Sub-clatises 1 to 6 of section 250 (1) (a) of the District
Municipalities Act correspond to sub-clanses (a) to (f)
of section 144 (1-a) of the lLiocal Boards Act and give
power to the Government to make rules with reference
to the matters specified in that section. Section 10 of
the District Municipalities Act also contemplates the
power of the Government to make rules. Rules were
framed under the powers conferred by the District
Municipalities Act, Rules 34 and 85 provide for cases
of disputes as regards the validity of elections, and rule
35 (d) which is one of the grounds for setting aside an
election, is that the person is likely to bring the Municipal
administrationinto contempt ov that his being a munici-
pal Councillor is dangerous to the public peace or order.
Rule 36 provides that in cases falling under rule 85 (d)
orders should be passed by the Gtovernment and not by
the Collector. In Secretary of State for India v. Appa
Rao (1) the question arose as to the power of Govern-
ment to frame rules under the District Municipalities
Act. Krisanaw, J., was, of opinion that the fact that the
Government purported to frame rules under one sub-
clause which did not refer to the matter rather than
another which did so refer would not make the rules
ultra vires and observed as follows :—

(1) (1928) 46 M.L.J,, 156.
26
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“ Before a rule framed by a rule-making authority is declared
ulbre vires, the Court must be salisfied not only that it had no
power to act under the puwer under which it purported to act,
but also that it had no power at all under any law to so act.
If power can be found elsewhere from the seetion quoted, the
rules will be referred to that power and held nob to he
wltra vires.”

The learned Judge referred to Rajum OChetli .
Seshayya (1), Queen-Hmpress v. Ganga Fam (2) and
Halsbury, Vol. 27, page 146. In Secretary of State for
India v. Venkatcsalu Naidu (3), the question arose as to
the validity of the rules framed under section 250 (1) of
the District Municipalities Act 4 of 1884 as amended by
Act 8 of 1897. Rules were framed under section 250

as regards the power of the Government to veto the

eloction of a person if, before his election, he is convicted
of an offence which, in the opinion of the Governor in
Council, disqualifies him from being a counncillor. The
plaintiff who was the respondent in the appeal was
elected as a Municipal Councillor but the Government
set agide the election on the ground that he was guilty
of such an offence as unfits him to be a Municipal Coun-
cillor. The District Judge found that some of the rules
framed under the Act were ultravires. Referring to the
contention that section 250 (1) (a) does not provide for
a rule of the nature of rule 35 (1) (b) framed under it,
Miirer, J., observed asfollows :—

“] amnot prepared to decide that that is o, for it is not clear
to me that sestion 250, clause (1) («) (i), (vi) or (vil) would not
cover the case. But even if it be 5o, the rule may be attributed
to the power given by section 10 to prescribe conditions; and if
the power is there, the rule is good though it purports to have
Leen made under a different section.”

The learned Judge held that the rule was not wlira
pires and illegal, Warris, J., was also of the same

(1) (1895) LL.E., 18 Mad., 236 (F.B.).
@) (1894) T.LR., 16 All, 186 (F.B).  (3) (1907) LL.R., 30 Mad., 118
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opinion. We think that sections 16 and 144 read to-
gether give power to the Government to make rules
when an election is contested and also to frame rules
declaving the gualifications required of a person before
he is validly elected and that the rules framed by the
Government are not ultra vires.

Turuing to the next question that the appellant was
not given an opportunity to be heard before the Govern-
ment passed orders, it 1s clear from the rules we have
already referred to, that noinquiry is contemplated,
Rule 35 states that objections to the validity of an
clection on the ground specified in rule 33 (e), and objec-
tions on the ground of disqualification under rule 9 ()
and all cases which invelve an interpretation of the
rules shall be referred by the Collector for the decision
of the Government which shall be final, and that in all
other eases of objection under rule 33 an inquiry shall
be held by the Collector, ete. It is clear therefore that
no inquiry is necessary. If the rule is valid, it seems
to us that the Government has power to declare what
shall be the nature and scope of the inguiry. Reference
was made to the Secretary of State for India v. Ven-
Latesalu Naidw (1), already referred to, where it was
held that an inquiry was necessary before an election
can be invalidated under rules 35 and 86 framed under
the District Municipalities Act. But rule 85 requires
an inquiry and the decision therefore cannot have any
application to cases where no inquiry is required. We
may point out that the Local Boards Act provides for
inquiries whenever the Government thinks it necessary
that the person affected ought to have notice, for example,
section 24, clause (3) provides for the removal of a
president, vice-president or member of a taluk board

(1) (1907) LL.R., 30 Mag., 113.
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whose continuance in office i, in the opinion of the
Government, dangerous to public peace or order or likely
to bring the administration of the local board into
contempt. But clause (2) states that when action is pro-
posed to be taken in that matter no order shall be passed
without giving an opportunity of explanation to the
president, vice-president or member concerned.

We are therefore of opinion that both the objections
taken fail. It is not necessary to consider the further
question whether an action for damages would lie
against the Secretary of State for India assuming that
the rules framed by the Government were ullra wives.
In the result the second appeal fails and is dismissed

with costs.
K. R.




