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SiPTAiTi oWiffe litigaats by takino- documents in tliis way. I
P ad ayacu j ; to J ./

„ should like it to be understood thar,, so far as I  am per-Sounj)a- _ ^
RAraACHi. sonally coucernedj auj sucii application would be received 

by me with, great disfavour.

Bamesam, j. liAMESAM, J.— I  agree with the judgments just de« 
livered.

APPELLAT.I3 CIVIL.

Before Mr. Jnsticp. Krishnan and Mr. Justice Waller, 

1928, S O N A C H A L A M  P I L L A I  and nink o th b e s  ( A p p e l l a n t s  aisd

November 16. P eTITIOMRS), APPELLANTS,

V.

K U M A R A V B L I I  O H E T T I A R  and six otheh.s (R es.po5dents )

R e spo nd en ts .'̂ "

Clause 15 of the Letters Fatent—‘.Decree of a Mufassal Court 
declaring 'plaintiffs'' right and restraining the defendants by 
an injimclion— Appeal to High OoilH — S ingle Judge’s 
refusal to stay execution—Appeal against refusal, maintain^ 
ahility of.

An order of a single Judge of the H igh  Court refusing to 
stay exocut ion ol a decree of a Mufassal Couri; pending an 
appeal therefrom to the H igh OourC is a “  judgment ” wiVkiu 
the meaning of clause 15 of the Lattors Patent and an appeal 
therefrom is maintainable under the clause. Tuljaram Bow y. 
Alagappa, Ohettiar (1912) I.L.R ., B5 Mad.j 1 (F .B ,), followed.

Held further that the fact that, in addition to the grant of a 
perpetual injunction against the defendants^ the decree granted 
also a declaration in favour of the plaintiffs is no ground’for 
refusing to stay the execution of the injunction.

Though in refusing to stay execution tlie Judge exercised 
a discretion, interference in appeal with the order is justifiable 
when tbe refusal is baaed upon a wroBg view of the law 
that no stay of injunctiou could be granted in cases where there 
is also a declaration.

® Letters Paten t A ppeal No. 20 o f 1923.



P i m a  I
V.

Kumara-
YELU

G h e t t i a r .

Appeal under clause 15 of the Letters Patent against Sonachalam 
tlie Order, dated 17th October 1923̂  of Mr. Justice 
W allaob  in Civil Miscellaneous Petition I^o. 1963 of 
19^3, in. Appeal No. 232 of 1923 preferred to the High 
Court against the decree of the Siiboi-dinate Judge of 
Tuticorin in Original Suit No. 2 of 1920 .

The facts are given in the Judgment.

Advocate^Geneml [G. MacViavan Nayar) with T. B. 
Venlcatravta Sadrii T. Nallivaso/mf Filial and K. 8.
Sankara Ayyar for (petitioners) appellants.

T. Ee Bamac.fmidra Ayyar with T. L. Venlcatarawa 
jiyyar and. F. Sambandham Ghetti for respondents.

ORDER.

K rish n an , J .— This is an appeal under clause 15 of kbishnan, J. 
the Letters Patent against the Order of W a l l a c e ,  J., 
sitting as a single Judge in the Admission Court, refu­
sing to stay execution of the decree in O.S. No. 2 of 1920  
on the file of the Subordinate Judge’s Court of Tuticorin, 
pending disposal of appeal No. 232  of 1928 which has 
been filed against that decree and which has been 
admitted and is now pending in this Court. The 
suit was brought by certain Yaniyars of Tirachendur in 
the Tinnevelly district for a declaration that they were 
entitled to enter the well-known temple there and go 
up to the figure of the Nandi in front of the inner 
ghrinOj and for an injunction to restrain the trustees 
and others from preventing them from doing so. The 
suit was decreed by the Subordinate Judge in their 
favour, and against that decree appeal Xo. 232 of 1 9 2 8  
has, as already stated, been filed in this Court by the 
trustees and others.

An application was made to W allaoEj J., for stay of 
execution of the decree pending the disposal of the
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appeal and, that having been refused, fchis present 
appeal is filed against that order.KuMARA'

Ŷ Lv A  preliminary obieotioa is taken to the appeal on
C h e t t ia k » i  ^ i. i.

—  ’ the ground that no appeal lies under clause 16 of the 
Letters Patent against an order ref a si eg to stay the 
execution of a decree. The decision of this question 
turns on the meaning to be given to the word judg­
ment ” in clause 15 of the Letters Patent. There is 
nothings in the Letters Patent itself to enable one to 
say what the exact meaning of the term judgm ent ” 
is and -what orders would be covered by that term. 
The word “ judgment” is defined in section 2 of the 
Code of Civil Procedure as meaning the statement 
given by the Judge of the grounds of a decree or order ” 
passed by him. As this definition is intended for the 
construction of the word “ judgment ” as used in the 
Code of Civil Procedure only, it obviously cannot be 
applied to the word as used in the Letters Patent. The 
meaning of the word “ judgment ”  in the Letters 
Patent has been, however, the subject matter of con­
sideration in several reported cases. The earliest one 
which has been brought to our notice is the case of- 
Desoma v. Golesil), where at page 387, Bittleston, J., 
laid down that

I t  must ho held to have the more general meanius of any 
decision or determination affeciing the rights or the interest of 
any suitor or applicant/^

It  was again defined by Oouok, 0. J., in the leading 
judgment on the point in Calcutta in The Jiidv'es o f  the 
Peace for Gahiitta v. The Oriental Gas Gompany{2)^ as 
being

“  a decision, wht-'tber final, or preliminary, or interlocutory 
which affects tbe tnex'its of the question between the parties by 
determining some right or liability/^
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and this ciefinition was approved of by MarkbYj J. !3onachalam

Since theu, tli© meanino* of the term has ag-ain been con* u.
sidered hy a Fnll Bench of the Madras High Court in vf.iû *
Tnljaram Row v. Alagappa Chettiar(l). Thei e, the fchen 
learned Chief Justice, Sir A enold W hite, was of opinion 
that the deiinition given by B ittlestgn, J.j went too far 
and that the one given by the Caioutta High Court 
was too narrow, and he himself laid down the test to be 
applied to decide whether any particular order araoimted 
to a judgment or not within the meaning of the Letters 
Patent, aa follows, at page 7 :—

“ TLe test seems to me to be not what is the form of thi‘ 
adjadioatiou but wbat is its effect in the suit, or proceeding ia  
winch it is made. I f  its effect, whatever its form iiia)" he, and 
whatever may bo the nature of the applicatioi'i ou whicli it  is 
made, is to pat an end to the suit or procee<iing so far as the 
Court before which the suit or proceeding i« pending is con­
cerned, or i f  its effect, if it is not complied with, is to pat an 
end to the suit or proceediiig, I think the adjudication ia a 
judgment ^yithiu the meaning o f the clau?e.”

And he added
“  An  adjadieatiou on an application which is nothing oaoro 

than a step towards obtaining a final adjudication in the suic 
is not, in my opinion, a judgment within the meatiinf^ of the 
Letters

ii’oUowing this latter part of the definition as to what 
is not a judgment, he held in the particular case before 
Mm, which was one of an appeal against an order refu­
sing to frame an issue, that no appeal lay, and that view 
was adopted by the Full Bench. K kishnaswami Ayyab,

J., who sat with the learned Chief Justice, also agreed 
with the yiew taken by him as to the meaning of the word 
“ judgment” and with the order proposed by him; A tl ifg ,

J„ tlie third Judge in the Full Bench, merely contented 
himself by saying that he agreed that the answer to the 
q^uestion, referred for disposal, sh.ould be in the negative.
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appeal and. that .haying been refused, this present 
kbmIra appeal is filed against that order. 

telu a  preliminary objection is taken to the appeal on
the ground that no appeal lies under clause 15 of the
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K r ish n a n , J.
Letters Patent against an order refusing to stay the 
oxecution of a decree. The decision of tiiis question 
turns on the meaning to be given to the word judg­
ment ” in clause 15 of the Letters Patent. There is 
nothing in the Letters Patent itself to enable one to 
say what the exact meaning of the term judgment ” 
is and -what orders would be covered by that term. 
The word “ judgment”  is defined in section 2 of the 
Code of Civil Procedure as meaning the statement 
given by the Judge of the grounds of a decree or order ” 
passed by him. As this definition is intended for the 
construction of the word judgment ” as used in the 
Code of Civil Procedure only, it obviously cannot be 
applied to the word as used in the Letters Patent. The 
meaning of the word “  judgment ”  in the Letters 
Patent has beeu, however, the subject matter of con­
sideration in several reported cases. The earliest one 
which has been brought to our notice is the case of- 
Desouza v. OoZes(l), where at page 887, B it t l e s t o Nj J . ,  

laid down that
“ I t  must ho held to have the more general meanina of any 

decision or determination affecting the rights or the interest of 
ariy suitor or applicant/^

I t  was again defined by Cottch, O.J., in the leading 
judgment on the point in Calcutta in The Justires o f  the 
Peace for Galcutta v. The Oriental Gas Gompany[2), as 
being

“  a decipion, whether finah or preliminary^ or interlocutory 
which affects the merits of the question bet'.veen the parties by 
determioing' some right or liahiHty,”

(1) (1868) 3 384. (2) (1872) 8B.L.E., 433.



and this definition was approved of by Market, J. sonaohamm 
Since then, the meaDing- of the term has again been con- v.

sidered hy a Tull Bench of the Madras High Court in vsiu'̂  
Tuljaram Bow v. Ala.gappa Ckettiar(l), There, thefclien 
learned Chief Justice, 8ir A r n o ld  W h ite , was of opinion 
that the definition giyen by B it t le s to n ,  J., went too far 
and that the one given by the Calcutta Hig’h Court 
was too narrow, and he hiniRelf laid down the test to be 
applied to decide whether any particular order amounted 
to a judgment or not within the meaning of the Letters 
Patent, as follows, at page 7 ;—

Tiie test seems to ine to be not what is ibe form of th<“ 
ad]adicatiou but wbat is its effect in the suit or proceeding in 
wbich it is made. I f  its effect, whafcever its form may be, and 
wlla^evGr may bo the nature of the application on vvbic]i it is 
made, is to put au end to fcho suit or proceeding so far as the 
Court before which the suit or proceeding is pending is con­
cerned, or i f  its eifect^ if it is not complied with, to put an 
end to the suit or proceediijg, [ think the adjudication is a, 
judgment \pithin the meaning o f the clause.’ ’

And he added
“  An  adjadicatiou on an application which is nothing moro 

than a step towai’ds obtaining a final adjudication in the suit 
is not, in my opinion, a judgmeut within the meaning o f the
Letliers Pcteat.’ ’

JB’ollowing this latter part of the definition as to what 
is not a judgment, he held in the particular case before 
him, which was one of an appeal against an order refu­
sing to frame an issue, that no appeal lay, and that view 
was adopted by the Full Bench. K eishnaswami A yyae ,

J.j who sat with the learned Chief Justice, also agreed 
with the view taken b y  him as to the meaning of the word 
“ judgment” and with the order proposed b y  him; A y l in g ,

J ,, the third Judge in the Full Bench, merely contented 
himself by saying that he agreed that the answer to the 
question, referred for disposal, should be in the negative.
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sonachalam: fJe did not discuss the qnestion as to wliat cimonnted toPlIilAI , ̂
Komrv a judgment at all. This ruling has l3eeii since accepted

TEXT3 by this Court as correctly hiying down the meanino- ofOhEITXIAB* V t/ O
—  ’ the word “  judgment,” and has been cited and followed 

’ ' in several subsequent decisions ; see, for example, the
oases in Srinivam Iyengar v. Bamasawmi GheUiar{l), 
KulaseJmra Naicher w. Jagadambal A'myinal[2)̂  Eanayalcd 
BJiojia V. ParamasvMoss(o), and Krishna Eecldy v. Thani- 
kaclialct I t  lia  ̂ been brought to our notice
that tlie same view has been accepted and followed by 
the Lahore High Court in Gokal Ghaiid v. Sanwal Da?(5)j 
which, it may be rioted, was an appeal against a refusal 
to sta,y the execution of a decree, and also in BuMu Singh
V. Samval 8i7i.gh[Q), where the learned Chief Justice of 
the Lahore High Court has considered the authorities 
and lias adopted the view of the Madras High Court as 
to the meaning of the word ‘ ‘ judgment” in Tuljaram 
Rowy. Ala.gap2M CheUiaT(l). The learned Chief Justice 
elaborately discussed all the cases on the point and, as 
his judgment has been followed, as stated above, by this 
High Court since then, I  think it only right that we 
should adopt the same definition. In explaining his 
meaning, the learned Chief Justice has referred to a 
number of instances in which he thought an appeal 
would He, and one of the instances he mentions in his 
judgment is an order refusing a stay of execution. He 
says at page 8

“  1 should be prepared to hold that an appeal lay from an 

order refusing a stay of execution

and he has resiled from his view to the contrary in 
Srimantu Baja Yarlagadda TJurga Prasada Nayadu v. 
Srimantu Baja Yarlagadda Malliharjima Prasada

( I )  (1915s 29 12 (F.B.) (2) (1919\ 42 Mad,, 353 (F.B.)
■(3) (1922) 16 L.W., 608. (4) (1923) 45 153.
(B) (1920) I.L.E., I  Lah.,348. (6) (1922) 8 Lab., 188.

(7) (1912) 85 Mad., 1 (F.B.)



Naya€hi(l), to 'which lie was a party. 'Eo doulDtj -wlien tlie Sô achaiam
learned Chief Justice said that an appeal lay from an
order refusing a stay of execution, in the Full Bench .teid

• Ohettiae
case, his observation was, in a sense, in the nature of an —
obiter dictum; nevertheless we are bound to follow i t ’ 
and we cannot treat the case Srimantu Baja Yarla- 
gadda Burga Prasad.a Nayadu v. Srimantu Eaja Yarla- 
gadda MalUkarjuna Fmsada Nwjadu{\)^ as good law.
The case Srimantu Eaja Yarlagadda Biirga Prasada 
Nayadu v= Srimantu Baja Yarlagadda MalUkirjuna 
Prasada Nayaduil)^ as pointed out to us, has been fol­
lowed in Vairavan Ghettiyar v. Uamanathan G]iettiyar{2) 
by another Bench of this Court, but in that case there 
is no discussion whatever on the point in issue as that 
case merely follows Srimaoita Eaja Yarlagadda Burga 
Prasada Nayadu v. Srimanta Baja Yarlagadda Mallikor- 
jvna Prasada Nayadu (1), and if I  am right in thinking 
that Srimantu B aja Yarlagadda Burga Prasada Nayadu 
Y. Srinumtu Baja YaHagadda MalUkarjuna Prasada 
Nayadu(i)^ is no longer good law, Vairavan Ghettiar v. 
Bamanatlian Ohettiar(2), cannot be accepted as good law.

On the respondents’ side, besides the two cases,
Srimantu- Baja Yarlagadda Burga Prasada Nayadu v.
Srimantu Eaja Yarlagadda Mallilmrjuna Prasada 
Nayadu{l), Vairamn Olieitiar v. Bamanatlian
Ghettiar(2)̂  above referred to, our attention was drawn 
to a number of unreported Letters Patent Appeals, 
namely, Nos. 24 of 1918, 15 of 1922, 88 of 1921 and 7 of 
1923 and it was contended that it was the practice of 
this Court not to allow Letters Patent Appeals against 
orders such as the one before us. But all' those cases, 
on a reference to them, will be found to be cases where 
stay of proceedings in the lower Court was refused ; they 
did not deal with stay of execution at all. Those cases
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stand on a different footing altogetlier, for ttey fall 
KtomI'ra- under the second part of the definition of the Chief 
ChSar. Justice quoted above, namely, thnt 

K kish n a w  T adjudication ou au applicâ îoa wliicli is nothing' more
thfin a step tovvartls obtaining a Hnal adjudication in the suit is 
not, in rny opinion, a jadgineut within the meaning uf the 
Letters I’atent.’'’
In Letters Patent Appeal No. 7 of i 923, the appeal 
was aj^ainst an order refusing' an interim injunction. 
The learned Judges held an appeal lay. I  have, there-- 
fore, come to the conclusion that the preliminary 
objection cannot stand and must be overruled, as an 
appeal lies under the Letters Patent against the order 
of a single Judge refusing stay of execution pending 
the disposal of an appeal or second appeal in this Court.

On the merits I  quite recognize that the learned 
Judge of this Court having exercised his discretion in 
refusing to stay execution, we should not in terfere with 
such exercise of discretion unless tuere aro strong 
grounds for it. But in this particular case, unfortu­
nately, the learned Judge seems to have been led to the 
passing of the order that he made, by his view that 
there being a declaration of the riglits of the Vaiiiyars 
in the judgment of the lower Court, he could not 
interfere with the inju-iction wLich formed part of the 
decree. I  am unable to adopt this view, for, if it is 
adopted, in all cases in which a C0»i39C[uential relieL' is 
granted along with the declaration, it would be impos­
sible to stay execution. It  seems to me that the issue 
of the injunction ordered by the lower Court, in the 
decree could be stayed by itself, and, whatever rights 
the decree might have declared, it would not enable the 
parties to enter the temple and go to the place where 
they want to go to, I  am, therefore, of opinion that 
the fact of there being a declaration is no bar to this 
Court staying the execution of the decree.

322 THE INDIAN LAW REPORTS [VOL. X LV ii



On the merits, T think that this is a case in which
•we should oTant a stav with some modification of the ^

^  K u m a b a -

order of the lower Court pendino' the disposal of the „
 ̂ °  -*• C h e tt ia h .

appeal here. On the one hand, the Vaniyars are -—
KRIStlNAN, J.

ansious to enter the temple  ̂ see the deity and perform 
their worship, and it will be a great hardship to prevent 
them altogether from doing so, pending the appeal which 
may last for some time in this Court. On the other 
hand, there ma.y be a good deal of truth in what the 
appellants say, viz., that, if the respondents are allowed 
to enter the temple and go ap to the Nandi, the temple 
will be desecrated and they will have to perform the 
ceremony of purification at considerable expense, if they 
succeed in the ap|;eal. I  liave, therefore, come to the 
conclusion that the respondents may be allowed to go 
up from the east to the dhwajas (liambham in the teniple 
just inside the gopuram wherefrom they may have a 
view of the idol and perform their religious worship 
there, but that they should not be allowed to go further 
pending the disposal of the appeal.

I  would, therefore, order a modified stay of execu­
tion by directing the appellants nob to prevent the 
respondents from going up to the dhivajastliainhham at 
times of worship and also directing them to let the 
rpspondents have a view of the idol when such worship 
takes place. The order of the lower Court will be 
stayed with that reservation.

In the circumstances, I  think the proper order as to 
costs is to direct each party to bear his own costs of 
the Letters Patent Appeal and of the petition for stay.

AValler, J.— I agree that we should follow T id ja r a m  w a lleb , j .  

Bow V. Alatjappa. Ghetiun'^V), W ere the question still 
open to argil men tj I  should myself be inclined to adopt 

the view of Bittleston, J., in Desoma. v. Oo/es(2), that it is
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SoNACHALAM “  impossible to prescribe any limits to the rig'llt o f appeal 

founded on tlie nature o f tbe ordev or decree appealed against.’ ' 

The word jadgmeiit ’ in .section 15 of fclie Letters 
C h e t tu b .  Patent in,cludes decrees and orders. Judgment is deftned 

WAiMii, J. in H alsbuey as
“ any decision g iven  by a Ooart on a question or questions at 

issue between the parties to a proceeding properly before tbe 
Conrt/̂

In the Civil Procedure Code an ^̂ order ”  is described as 
the formal expression of aiij" decilfon of a Civil Court 
which is not a decree. This description is wide enough 
to cover all decisions of any kind inter partes^ and so 
the Code has provided that only certain orders can be 
appealed against.

The word “ judgment ”  as employed in section 16 of the 
Letters Patent is a very general terra. The statute does 
not define it or limit its operation in any way. I 
venture to doubt whether we are entitled to define it or 
limit its operation by judicial interpretation. What has 
been achieved by that process is an a pHor/classification 
of interlocutory orders into interlocutory orders proper 
and interlocutory orders which amount to judgments, 
I  think that all orders passed after contest inter partes 
are judgments within the meaning of section 15 of 
the Letters Patent and that, if it be desired to limit the 
right of appeal against certain orders, the proper method 
of achieving tbat end is by providing, as has been done 
in the Civil Procedure Code, that only certain orders can 
be appealed against.

I  agree with my learned brother that tbe fact that 
part of the decree is d* claratory is no bar to a stay of 
execution being granted. I understand that the parties 
are willing to accept a stay (ui the terms indicated. I  
therefore concur in the oi’der of my learned brother.

N.U,


