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APPELLATE  GLilMINAL.

Before Mr. Justice A ijlhu j and M r. Justice Bamesam.

1923 NATARA-JA P IL L A I (Pe t it ioner ) ,  P e t it ioner ,
January, 17.

 ̂ V.

E A N G A S V V A i l l  P I L L A I  and  three  othses ( C o u n t er - 

P etitioj^etis), R espond ENTS.*

Onhf 'mider section 144, Criminal Procedure Code {V  r,f 1898) 
—Discibedlence of order—Sa7iction fo r  ftrosecution—Pi^oper 
a,f\)ellate au.thority umler section l95j Criminal Procedure 
Goffe, to revohe sanction.

A Subclivisional Magistrate passed an order under sectioa 
144, Criminal Procedure Code  ̂ prohibiting certain persuiid 
from iuterferiug witli a religious ceremony. On diaohedienee 
of tlia£ order he sanctioned their prosecution for an offence 
under section 188, Lidian Penal Code 3

Held that the Magistrate was not, when passing the order 
under section 14.4, Criminal Procedure Code, acting as a "Courfc,^’ 
within the meaning of clause (7) of section 195 of the Criminal 
Procedure Code, but was onlj acting as a public servant; hence 
the proper appellate authority to revoke the sanction was nob 
the Sessions Court but the District Magistrate as provided by 
clause 6 of section 195. ArunachaUam Pillai v. Ponnusicamy, 
(191h) 35 454 not followed. Siindaram v. The Queen^
(1883) LL.li., (3 Mad., 203 at 222 and Abhas AH Ghoiodhry v, 
lllini Meak (1870) 14 W.R. (Crl.). 46 followed.

T e t i t i o n  prajdng that in the circumstances stated therein 
the Hig'h Court will be pleased to set aside the order 
of J. I. Smith, acting Sessions Judge of the West 
Tanjore Division, Tanjore, in Criminal Miscellaneous 
Petition Ko. 11 of 1922 setting aside the order of 
M. R. Sank ARAN AEATANA Ayyae, Bubdi visional Magistrate 
of Tanjore, in his proceedings, dated the 8th December 
1921, according sanction to prosecute the respondents 
herein for an offence under section 188, Indian Penal 
Code.

 ̂ Cnminal Miscellaneous Petition No. 459 af 1922.



Tile facts are myen in the iudo>menfc. Nataeam

A, R  Jayarama Ayyaf for the petitioner.
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/6 , buoraJima.nya Ayyar tor the respondents, Pimai.
The Tuhlic Prosecutor (J. 0 . on belialf of tlie

Crown.
The Court; delivered the following.

JUDGMENT.

The Subdivisional Magistrate. Tanjore, passed an 
order under section Criminal Procedure Code,
prohibiting certain persons (respondents before us) from 
interference with the performance of a certain religious 
ceremony. Respondents are said to have disobeyed this 
order : and the Subdi visional Magistrate thereupon 
sanctioned their prosecution for an offence under 
section 1 8 8 , Indian Penal Code. The Sessions Judge, 
purporting to act under sub-section 6 of section 195 
revoked his sanction.

We are now asked to revise his order : and the first 
ground taken is that, as the case falls under clause (a) 
of sub-section (1) of section 195, the power of revoca­
tion lay with the District Magistrate, not with the 
Sessions Judge, and that the latter’s order was without 
jurisdiction.

The question has to be decided with reference to 
the provisions of sub-fiections (6 ) and (7) of section 195.
There is no doubt that, if the general principle of sub­
section 6̂) is applied, the proper authority to revoke the 
sanction is the District Magistrate —vide section 17(1) 
and ( 6 ), Criminal Procedure Code. But it is contended 
that the Snbdivisional Magistrate must be regarded as 
a Court,” when issuing an order under ^section 144 
and (consequentially) when sanctioning prosecution for 
breach of the same, and that it follows that the special 
test laid down in sub-seotion (7) for determining the



subordination of “ Courts” in tMs connection applies.
'“• I f  so, tlie proper autliority to revoke is undeniably tlie

R a n g a s w a m i 7 r  j.

piLLAi Sessions Judge.

It is, we tliink, reasonable to bold that if the order 
under section 144 is passed by a person acting as a 
Court, that person must also be treated as a Oourfc, 
when he sanctions prosecution for disobedience of the 
same. It  is also possible that the “ Public servant ” 
referred to in sections 172 to 188, Indian Penal Code, 
might in certain circumstances be a “ Court/* Whether 
in the latter event, sub-section (7) should apply, or 
whether the application of that sub-seotion is confined 
to cases falling under clauses (b) and (c) of sub­
section ( ] )  seems to us doubtful. But we are inclined 
to hold that a Magistrate passing an order undei* 
section 144, Criminal Procedure Code, does so only as a 
“ Public servant ” and not as a “ Court.” We are aware 
that an opposite view has been taken by a bench of this 
Court in ArmiachaUam Pillai v. ronnusw^rnryil). We 
have carefully considered the judgment in that case 
which appears to proceed on the footing that an order 
under section 144 is an order of a Court. J,
says such orders have always been treated as judicial 
orders ” which the learned judge appears to treat as 
identical with orders of a Court. With all respect we 
do not think thi.s view is correct. A  Full Bench of this 
Court in Sundrmii v. The a leading case on
orders under this section  ̂ has specifically laid down 
that

It  should always be borne in mind that orders under 

section 518 of the Code of Criminal Pcocedure of 1872 

corresponding' with section 144 of the present Code are not 
judicial proceedings; ”

------------------- r___________________  _______________  .
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and tlie same view has been taken by a Full Bench
X I FiLA 1

of the Calcutta Eligli Court in AMâ  ̂ AH Ghoiudhrif v.'' B̂NGABWAM'I
Him MeaJi{l) of section 62 of tke Code of 1861. Tiiat ph.l.u. 
section has been elaborated, and its operation in some 
ways restricted in tlie corresponding sections of the 
subsequent Codes. But we find nothing- in the changes 
which would render less applicable the considered 
opinions of the learned judges in that case.

This vie^ s«̂ ems to be supported by a consideration 
of section 141 This section merely empowers certain 
Magistrates to pass temporary orders in urgent cases.
These orders need not be based on any record outside 
the Mpigistrate’s own knowledge or obseryation ; and it 
is not even necessary that the party against whom it is 
directed should first be given a chance of being heard.
To take a simple instance, a Magistrate obsorying with 
his own eyes (without complaint or report) that certain 
property was in a condition imminently dangerous to 
human life? might immediately and without waiting to 
hear what any human being had to say, issue an order 
under this section and, provided his order was in 
writing, set out the material facts and was properly 
served, it would be a valid order, disobedience to which 
would be an offence under section 1S8, Indian Penal 
Code. The remedy oE a party injuriously affected is to 
get it set aside under sub-section (4). Can such an order 
be treated as an order of a Court, or, to use another 
phrase, a judicial order ” ? I f  not, is its nature altered 
because the Magistrate may hold an enquiry and record 
and consider evidence before issuing it ?

Orders under section 145, Criminal Procedure Code, 
which must be preceded by an enquiry in the presence 
of parties who are entitled to adduce evidence, stand
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Kataraja a different footincj, tliouffli orders under "botliPlLLAl _  ̂ .

seotioriR are witlidrra\^n from the ordinary reviRional 
’ PiLLAi. Jurisdiction of tliis Court—yide section 435 (3), Criminal 

Procedure Code.

In our opinion a Magistrate passing an order under 
section CrimiQal Procedure Code, is not acting as a 

Court,” and sub-section (7) of section 195 is inapplica- 
'ble to sncli a case.

In considering the intention of tlie legislature it 
may not be out of place to refer to tlie improbability 
that, Avliile securing orders under section 14-4 from 
interference except by the successor of the Magistrate 
passi’og them or by some superior Magistrate (vide 
clause 4 quoted above), the Sessions Judge should have 
been given the po?ver to reader tlie order practically 
nugatory by declining to allow a prosecution for 
disobedience to it.

We would also refer to ihe judgment of a Bench of 
this Court reported in Sankaram Aiyar v. 8aJthira])pa 
Mudaliifaril). in whioh the learned judges took a more 
extreme view than that we have expressed above, and 
held, in effect, that all sanction orders passed under 
clause {a) of sub-section ; 1 ) must be taken to be passed 
by a public servant who was not acting as a Court.

In our opinion the orders of the Sessions Judge must 
be held to be witliout jurisdiction, and accordingly set 
aside.

N.E.

a )  (1873) 2 Weir, 155,


