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cmd Mr. JuMice MantemiU.
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March 29.
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T H E  M Y L A F O R E  H IN D U  P E R M A N E N T  FU N D ,

L td . (A ssessee) . *

Indian Income-taiu Act { V I I  oj 1918)j sec, 9"~Begistered Mutual 
Benefit Society— Borrowmg and lending confined to memhers—
Interest on loans ̂ not taxable ■projits’'' within section.

Where tlie capital of a imitaal benefit 80ciet.j was made up 
solely of periodical investments by ifcs members and the iccouie 
of tlie society was mainly derived froin interest earned on loans 
given solely to its members, every one of wboin was by the rules 
eligible to take loans,

Meld, tliat such. interei5t earned bĵ  the sooieiy from ifcs own 
members was not taxable “'profits’  ̂ within section 9 cf the 
Indian Income-tax Act V I I  of 1918 in spite of the fact that 
the society was registered under the Indian Companies Act 
and as such was for certain purposes a separate legal entity 
from its ^nembers. N m  York Life Insurance Coy. y. Styles 
(1889) 14 A .C .5 381, followed ", Equitable L ife  As&tLrance Society 
of the Unlied States v. Bishop (1900) 1 Q.B., 177, and ' Leeds 
Benefit Building Society v, Mallandaine (1897) 2 Q.B., 402, 
distinguished.

Held further I Interest derived by the society# on occasional 
authorized deposits with outside banks of its unlent surplus 
was taxable.

*, Eeferred Case Ko. 17 of



Eevesu? stated by the Secretary, Board of Revenue^
Income-tax, Madras, in his letter dated 6tli Ootober 1921

MYLA.PORE

Fund, ja IncorD0“tas Appeal 2 of 1921-22 for a decision 
as to whether the whole of the earnings of the Mylapore 
Hindu Permanent Fund less actual expenses, is taxable 
and whether any deduction is allowable as claimed by 
the Company.

The facts are given in the judgment.

A, Krishnaswa nii Aijyar (with iV*. Bam a Bao and
T. 8. Srinivasa Bao) for assessee.— The Ennd is a
mutual benefit society; its capital is contributed only 
by its members ; and it lends only to its members ; 
it does not do any business with outsiders ; it is not
an association for profit; it cannot be taxed for
■what it earns as interest from its own members. New 
York Life Insurance GQmpany v. Styles(l), Carlisle 
and SillotJh Golf Cluh v. 8mith{2>), on appeal from Oarlxsh 
and Silloth Golf Club v, 8mith(S).

Government Pleader [C. Y. Anantahrislina Ayyar) 
for Government.— The society that is assessed is a 
different legal person from its members ; it is an incorpo
rated society ; it carries on money lending business ; 
itS'income by way of interest is taxable in spite of the 
facts that a portion of it is distributed as profits to its 
own members and its loans are confined only to its 
members ; see Equitable Life Assnfaiwe Society of the 
United States v. Bisliof{^)^ which has construed New Yorh 
Life Insurance Coy. v. Styles(1), see also Leeds Benefit 
Building Society v. MaHandame(b), on appeal from Leeds 
Permanent Benefit Building Society v. Mallandaine{6) ; 
Konstam on̂  Income-tax, pages 179 and 5. Glasgow
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( I )  (1889) 1;̂  A.O., 381. (2) [1913] 3 E.B., 75, 82’.
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Corporation Water Commusionera v, MiilUagaf of
Mural District Council v. BowIes{2). This interest is 
income derived from business according to section 5 (4) 
and (6) of the Act and this income is not exempt from 
tazation. Compare the Co-operative Societies Act ( I I  of 
1912), section 28, which exempts only co-operative 
societies from taxation,

A. Erislmaswami Ayyar in reply ; Leeds Benefit 
Building Society v. Mallandavne(o) is a case of taxing the 

interest ” and not ^'income ; see Glencal, Medical and.
General Life Asmirance Society v. Carter(4),

The JUDGrMENT of the Court was delivered b j

R amesam, J.— This reference under section 51 of Eambsam. j. 
Act Y I I  of 1918 relates to the assessing of the IVIylapore 
Hindu Permanent Fund for purposes of income-tax.

The fund was established in 1872, being registered 
ufider the Indian Companies Act of 1866, It  then 
started with 11,904 shares and gradually increased the 
shares up to 119,047 shares. A  shareholder subscribes 
one rupee per share per mensem and at the end of seven 
years draws 102J- rupees and then he ceases to be a 
shareholder {qua that share). The rate of interest 
works out at slightly less than per cent at 
simple interest. The amount of Rs. IS-J thus earned 
on each share is described a,s the guaranteed rate of 
interest. Other rules reduce the rate earned in case 
of withdrawal within seven years. A  shareholder 
has to pay interest on the subscription if  not paid 
within the time prescribed by the rules. The Fund 
gives loans to the shareholders, divided into ordinary 
loans and special loans. Occasionally wh®n there are 
large, amounts not borrowed by the shareholders they

(1) (1886) 2 Tax Oases, 131,140. (2j (1912) 6 Tax Gases/ss.
(3) [1897] 2 Q.B., 402. (4) (1889) 2U Q.B,D„ m ,
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Boaeb oe jiiay j)e invested on fixed ov current deposits in outside
Eevesue ^

institutions siicii as tlie public Banks of Madras. TheMtiaporb
Fund. excess of interest earned by tne Jund over tiie expenses

E amesam, j . of tlie instiintioa and tlie interest earned by tlie sliare- 
liolders is regarded as tlie profits of tli© Fund. One- 
eigiitli of tliis goes to tlie Reserve Fundj tliree-eightlis 
(subject to a maxinmm of Rs. SjOOO) is diyided among 
tlie Directors and the rest is partly added to the Reserve 
Fund and partly distributed among the shareholders with 
reference to tlie number of the shares and the number 
of months during which they have held them (rule 85),

It is clear from the above summary of the rules of 
the Fund that the number of the so-called shareholders 
is fluctuating from time to time, the figure 119,047 
representing only the maximum limit and that its earnings 
consist of (1) chiefly interest from the shareholders 
either on loans or on overdue subscriptions and (2) 
occasionally, interest from outside investments ; so far 
as the second of these items is concerned it is conceded 
on both sides that the amount earned is liable to 
income-tax and the whole controversy centred on the first 
item. As to this item, it s<'ems to me that the case is 
governed by New York Life Insurance Oomjxmiy v. 
8tyl3s[l). The principle of that case is that income to 
be taxable must come in from outside and not from 
within. The fact that the Fund is a legal entity (for 
certain purposes) does not matter, for, in the language 
of Lord W atson (p. 393-4)

“  it represents the aggregate of its members/^

and the members are the participators of its
profits and .

I  do not think tbat their complete identity can be destroy
ed or even impaired by their incorporation/’
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( I )  (1889) 14 A.O., 881.



Lm t V. London Assurance Goiyoration(1)^ -was distiii.” Boabb̂ of 
a’liished by Lord B e a m w e l l  (p. 396) on the ground fchat «■
*= ' T T P SIy'LAPOEE
tlie profits were made and meant to be made not from its fusd. 
own i-neiTibers but from those it dealt with. There were Ramhsa?i, j. 
in that case two bodies, the shareholders and the assured.
In Styles  ̂case and in the case before us the persons dealt 
with and the parfcicipators are identical. To the same 
effect are Lord Hersohbl’s observations at p. 409 and 
Lord MAONxiGi-HTicî ’s at p. 412 where he describes Styles' 
case as one where the business is a mutual undertaking 
pure and simple. In  Equitahle L ife Assiir-mce Society 
o f ihe United States v. Bishop(2), the shareholders of the 
Company were entirely different people from the members 
of the mutual insurance body (Vaughai^ Williams, L.J., 
at p. 190).

The case of Leeds Benefit Build mg Society v. MaUan- 
daine(H), was strongly relied on by the learned 
Gjovernment Pleader. The judgment of the Divisional 
Court is reported in 76 L.T.R., 650. The learned Judges 
(WiLLEs and Geantham, JJ.), observed,

'^tlie cage of New York Life Assurance Company v.
Styles{i} was not ia point as fclie society is not a mutual society”

whereas that Insurance Company was (at p. 652).
On appeal the whole argument turned on the application 
o f Glerical, MedicM mid General L ife  Assn,ranee Society y.
Oarter{6)^ and no reference was made to Styles’ case 
either in the judgment of the Court of Appeal or the 
arguments before it and the decision of the Court of 
appeal is no authority on the point now discussed. In  
that case a benefit building society consisted of two 
classes of members (1) investors each of whom invested 
one or more sums of £100 and (2) borrower* who did not
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(1)- (1885) 10 A .C . ,m  (2) [1900] IQ.B.,177,
(3) [U ‘J7j 2 Q.B.,4i02. (4) (1889) f 4 A.0., 381.

(5) (1889) 22 Q.B.P., 444,



BoiKD OP invest but borrowed from the society on shares or fifth
S(E¥’K2?'CrK

parts of aliares and paid 2,9. &ch per share or ^d. per
A PO RE

Fund. f i f t h  part of a share per week to the fund after the
Ramesam, j .  borro'wing, this sum ‘being intended to be a discharge of 

(1) the interest on the loan and (2) the principal. The 
resemblance between that case and the present one is 
in the fact that both the investors and the borrowers 
participate in the surplus and that the investors are like 
the shareholders in the present case but the difference 
consists in the fact that the borrowers are not like the 
shareholders and an investor can never be a borrower. 
I t  is obvious that the fact, that, while the investors 
only were the capitalists, the final participators consisted 
of the investors and borrowers, prevented its being a 
mutual company. I f  the real company in that case is 
regarded as consisting of the investors only, the income 
was earned from outsiders only and Styles’ case (1), 
cannot apply. This must have been the view of the 
Divisional Court, the borrowers being regarded as out
siders. I t  is cl ear that their payments of 2s. 6d. per 
share or 6d, per fifth part of a share per week can bear 
no analogy to the sums of £100 contributed by the 
investors and the final participation of the borrowers in 
the profits was considered as a bait to them and as a 
reduction of the interest they pay and not to alter their 
position as outsiders. Glasgoiv Corporation Water 
Commissioners v. Milleo'(2)^ and Mullingar Rural District 
Council V . Boivles(^), relate to the supply of water by the 
Glasgow Corporation and the District Council of 
Mullingar and cannot help us in the present case. In  
Carlisle and Silloth Gfolf Club v. 8mith{4i), B uck.l e t ,  L,J., 
says at p: 82-
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A man cannot make a Joss or profit out of himself and Boaeb op 
tliat was the ground of the decision in New York Life Insurame v. 
Company v. S ty les (l)”

I  am therefore of opinion that all earnings of the 
Fiind from within are governed by Styleŝ  case and are 
not liable to be taxed.

Th.e Government must pay tlie costs of this reference 
to the other side. Fee Us. 260.

N E .
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APPELLATE  OIYIL.

Before Sir John Wallis, Kt., Chief Justice 
and Justice KrisJincm.

TADBPALLI SUBBA RA.0 GAEU a n d  others (D e fe n d a n ts ) ,  i 921, 

A p p e l l a n t s  ( in  b o th  a ppe a ls );,

V,

SRI BALUSU BUCHI SARVASAYUBU a n d  othbks 

( P l a in t ip i? a n d  D e f e n d a n t s ), R espondents ( in  b o th  appe als ) .

Transfer o f Property Act [IV  of 1882), ss. 83,84, 76 (i), 72, 60 and 
95— Deposfi— Mortgages in possession purchasing equity o f 
redemption in some of the items o f  mortgaged property—
Assignee o f portion of the equity of redemption—-liigJii o f  
part-owner o f equity of redemption to depuait whole mortgage- 
amount— Bight to redeem whole— Might of mortgagee to retain 
possession o f items purchased hy him —Idahility of mortgagee 
ramaining in possession after deposit— Liable fo r gross 
receipts, meaning of—Just allowances, such as Government 
revenue, etc., i f  can be deducted— Suit for redemption in such 
cases— Form  o f decree— Mesne profits—Interest,

An assignee of a portion of the eq^uity redemption is 
entitled to deposit the whole of the mortgage-deht under

(1) ^1889)l^A.0.,38l.
® Appeals Nos, 352 of 19i8 aad 22S of 1919.


