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the party or his pleader has béfor® him a copy of the
Judgment.

Authority on the point is scant. Makabis F:‘zl:ﬂ‘l:[
Tewari v. Jumuna Singli1) is divect authority, thongh the
reasons given are not those we have given. daderson v.
Perigsaimni(2) was under the old section 12 in which
“applications were limited to applications to appeal in
forma pauperis and thevefore section 12 could not he
then called in aid at all.

We rale that time vequisite for obtaining eopy of
judgment should be excluded.

N R.
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Order XVI, vules 10, 11, 12, Civil Procedure Code —Imposition
of fine on réfractory witness without previous pro-lamaéion
or attachment of kis propevty, validity of.

Neither the issue of a proelamation nor an order for attach-
ment of property under rules 16 and 11 of Order XVI of
the Code of Civil Procedure is a condition precedent to the
imposition of a fine on a refractory witness, under rule 12.
Ashutosh Mullick v. Secretary of Stute for India (10200 57 1.C.,
202, and Bam Gopal v. Secvetury of State for Indie {19203
55 1.C., 425, dissented from.

AvpEAL against the order of the Additional Subordinate
Judge of Masulipatam in Original Suit No, 47 of 1923,

The facts are given in the judgment.
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* JUDGMENT.

Srexcer, J.—The Appellant was summoned on 28th
Jaunnary 1924 to appear as a witness on 8th February.
He did nat appear and a warrant was issued and he was
fined Rs. 40 for disobedience of summons. His explana-
tlon was that, as he was going to Court, after arriving at
the place where the Court was held, he was met by the
plaintiff and defendants who told him that the case had
been adjourned. We havo no means of testing whether
this statement was true. The parties were not examined
to corroborate him; but the Judge did not accept the
explavation. He only gave him five days’time to pay
the fine.

[t is argued that the Subordinate Judge acted without
jurisdiction inasmuch as there was no issue of a procla-
mation or attachment of property before the fine was
tmpoged.  This argument is based oun the decisions in
Ashintosh Mullick v. Secretary of State for India(l)and
Rame Gopal v, Secretary of State for India(2). 1
regret that 1 must express dissent from the opinion of
two learned Judges of the Calcutta High Court who
deeided those cases. I am unable to construe the provi-
sions of roles 10 to 12 of Order XVI of the Civil
Procedure Code as meuning that the issue of a proclama-
tion or an order for atbachment of property are conditions
precedent to the imposition of a fine for non-attendance
of & person who has been summoned to attend a Civil
Court.  BrmacHcrorr, J., treats rule 12 as an alternative
to rule 11 and he understands the words, * such“person ”
tu rule 12 as meaning a person against whom a procla~
mation has been issued or whose property has been
attached. In my opinion * such person” means a
person to whom a summons has been issued and who

{15 (1920 57 LO., s02. (2) (1920) 65 1.C., 428,
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fails to attend under rule 10 (1}, Rule 12 itself provides
both for cases where an attachment has beer made and
for cases where an attachment has not heen already made
but is made in enforcement of the order of fing. It
seems to me that to say that a Judge cannot fine a
witness for disobedience of summons unless the prelimi-
naries are first gone through of attaching his proverty
or igsuing a proclamation against him is to put a great
and unnecessary limitation on the powers of Courts to
deal with refractory witnesses. 'The Subordinate Judge's
order was thus passed in the exercise of lis jurisdiction.

There is nothing to show that the witness had ever
previously disobeyed a summons of Court. He did zot
Jrove that he was told by the parties that the case had
been adjourned; and, even assuming that story weve
true, it would not legally be sufficient execuse for non-
attendance. The fine of Rs. 40 is rather excessive, and
is in contrast with the fact that all the other witnesses
who were fined in the case were excused when they
appeared before the Court and represented their reasons
for non-appearance. I reduce the fine imposed by the
lower Court from Rs. 40 to Rs. 5 (Rs. five). The excess
will be refunded. In other rvespects the appeal is
dismissed. No costs.

Ranmesam, J.—I entirely agree.

The case in Ashutosh Mullick v. Secretary of State jor
Indin(1) merely follows the earlier case in Ram Glopal
v. Secretary of State for India(2) and contains no
additionsl reasoning. It seems to me that the argu-
ment addressed to BracHCROFF, J., in Ram Gopul
v. Becretary of State for India(2) and whieh was
rejected by him, namely, that Order XVI, rule 12,
should be construed independently of rule 11 aund
should be taken to refer to rule 10 is sound and might

(1) (1920) 57 L.C., 202. (2) (1620) 55 1.0, 435.

Ravusam, J,
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Fieavis have been accepted by him. Iam of opivion that Order

N XVI, rule 12, deals with all cases of disobedience not

" covered Dby rule 11, whether there has been attachment
oruot. If it were not so, there would be cases of fagrant
disobedience with which Courts would have no power of
dealing ; but, apart from such considerations, Order XV,
rule 12, contains clear indications that it deals also with
cages where there has been no attachment. It provides
for a fresh attachment of property where the witness
has failed to give a satisfactory explanation, if there has
been no attachwent of property, and if there has been
au attachment already, for sale. Both cases being
expressly referred to in the section, it is difficult to
construe Order XVI, rule 12, as being confined to cases
in which there has been an attachment.

I agree with the order passed by my learned brother.

N.R.
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Hindw Law-—Legitimute descendants of o Hindu dancing

woman—ARight of succession inter se.

The legitimate descendunts of two sons of a Hindu dancing
woman are unger the Hindu Law. entitled to succeed to each
other. Mayna Baiv. Ulbwram, (1864) 2 MFL.CR., 196, applied.
Arpran against the order of P. Supsavya Muparivar,
District Judge of North Arcot at Vellore, in Appeal
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