
APPELLATE CIYIL.

Before Mr. Justice Devadoss and Mr. JuMice Wallace,

THE SBCIIETARY OF STA TE POK l^ D IA  IK COIr^:ClL, 1925.
P etitioner in .all S.Ils.*  ̂ Apui

Leave to appeal to Frivy iJoundl— Sec. 12 (3), Limitation Act 
{ I X  o f 1908)—-Whether time reqiiisitefor obtaining cojjy t f  
judgment can be deducted.

],ii tJie case of an application! for lea^e to tippeal to tlie Privy 
Council tlie time requisite for obtaining a copy of the judgment- 
appealed against, can , under section 12 (B) of tlie Limitation Act, 
be excluded in calculating limitation. Mahahir Prasad Teivari 
V .  Jamiina fSingh- (1922 )  I.ij.E., 1 Pat., 429, followed.

Petitions im,der Order XLY, rule 2̂  and under 
section 109, clauses (b) and (c), and section 110, Civil 
Procedure Code, souglit to be presented to the Higli 
Court, praying that the High Ooiirfc will be pleased to 
grant certificates enabling the petitioner herein to appeal 
to His Majesty in Council against the judgment of the 
High Court, in Second Appeals Nos. 1366, ISSSj 1354 
and 13,57 of 1921 preferred against the decrees of the 
District Court of Chingleput in Appeal Suits Nos. 400.
399, 398 and 401 of 1919, against Original S uits Nos. 504, 
oOSj 470 and 505 of 1918 on the file of the Court of the 
District Munsif of Poonamallee.

Section 12 (2) and (3) of the Limitation Act is as 
follows:-—

(2), In computing the period of limitation prescribed for au 
appeal  ̂ an application for leare to appeal and an application for 
a review of judgment, the day on which the judgment complained 
of, was pronounced, and the time requisite for isbtaining a copy 
of the decree  ̂ sentence^ or order appealed from or sought to be 
reviewedj shall be excluded.
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*  S tam p  Register N os. 1226 to  1228 and 1231 o f  1925,



(;Vi AVliere n (iccree is ivpiiealed i'roni nr sonffhl'. to beSecRKTARY ,  ̂ 1 iOf Statb kor reviewed, the time requisite lor obtmnrng a copy ot tJie
India, In re. on which it is foimdecl slial l. also be excb iii ed .

The tacts are given in the judgment.

K. S. f>anhara Ayyar for AdvnmJe-General for the 
petitioner.

JUDGMENT.

The question for decision is whether, in the case of 
an application for leave to appeal to the Privy Council, 
the time requisite for obtaining a copy of the judgment 
appealed against may be excluded in calcnlating limita­
tion.

Section 12 of the Indian Limitation Act is now made 
applicable by the Privy Council Rules to such, applications, 
but the difficulty is that, while sub-section (2 ) applies in 
terms to an application for leave to appeal, ” snb- 
section (3) does not. But we think that, though sub­
section (3) does not in terms apply, the language used in 
it really covers the present case. Under sub-section (2) 
when an applicatioa for leave to appeal is put in, the 
time recpiisite for obtaining a copy of the decree 
airpealed from ” may be deducted. Here the phrase 
quotfid really implies “ a copy of the decree sought to be 
appealed from ” as the decree cannot strictly be appealed 
from*’ until leave to appeal lias been given. There is no 
reason wliy the phrase “'decree appealed from ” wlien 
u s e d  i f i  sub-section (3 )  should be given any different 
interpretation. S u b “S e ctio n  (3 )  therefore in  the cvase of an 
application for leave to appeal really means when a 
decree is sought to be appealed from . . . ” That
is the present case and time requisite for obtaining a copy 
of the judgment may therefore be excluded.

That position is also very reasonabloj since a proper 
application for leave to appeal cannot be drawn up nnless
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the party or bis itlcnrlei' hn,s bpfort  ̂ him a copy i:if t!ie „. '  ̂ ' Skceetaki
jndgllieDtj. ‘*F St-AT(̂  bO:-;TKMA, lur?,

A iitlioritj on fche poiiit-. is scant. Mahabif Fra^^ad 
Tewari v. Jamiina SiMghil) is direct autlioritVj tliongli the 
reasons given are not those we have given. Anderson v. 
Pfina^arrd{2) was under the old aectioa 12 in whicli 
“  applications were linaited to applications to appeal iv 
forma pauperk and therefore section 12 could not bo 
then called in aid at all.

W e rale th a t  t im e  requisite for obtaining copy ô  
judgment should be excluded.
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A P P E L L A T E  CIVIL.

Before Mr. Justice Spencer and Mr, Justice Ramesa-nt,, i92S,
April 30.

P E T A  N A C tA Y Y A  ( T h ir d  w it n e s s  for D e f e n d a n t s ), “

A p p e l l a n t .*

Order XVI., rules 10, 11, 12, Civil Froeedtire Code ~—Im])ositiQn 
o f  fine on refractory toitness tmtkout previous jjrordamcduni 
or attachmewt o f his ’property, vaMdity of.

Neither the issue of a proclamation nor ari, order for attach­
ment o£ property under rules 10 and 11 of Order XYI of 
the Code of Civil Procedure is a condition precedent to the 
imposition of a fine on a refractory witness, under rule 12.
Aslmtosh Mu-llif h v. Secretary o f State fo r  India (1920) 57 I.C.,
302, and Ram Gopal v. Secre.fary o f State fo r  Indict (1920)
55 I.e., 425, dissented from.
A p p e a l  a g a in s t  t h e  o r d e r  o f  t h e  A d d i t io n a l  S u b o r d in a t e  

J u d g e  o f  M a s u lip a ta m  in  O r ig in a l  S u it  F o .  4 7  o f  1 9 2 3 .

The facts are given in the judgment.
J  . F<37?|jaiac/i«km  f o r  a p p e l la n t .

The Governme7it Pleader f o r  TeM])OJiAeat.

(1 ) (1922) T.L.R., I Pat., 429. (2) (1892) I .L ,R ., 15 Mad., 168,
*  A ppeal again st order No. 360 of 1924.


