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APPELLATE CIVIL.
Before My, Justice Devadoss and Mr. Justice Wallaer.

THHE SECRETARY OF STATE FOR INDIA IN COUNCIL, 1995,
April 14,

——

PETITIONER IN a1l S.Hg #

Leave lo appeal to Privy Council-—=82¢. 12 (3, Limitadion det
X of 1908)—TFkether time requisite far obixining copy of
Judgment can be deduvcted.

Iu the case of an application for leave to appeul to the Privy
Council the time reguisite for ohtaining a copy of the judgment
appealed against, can, under section 12 {3) of the Limitation Act,
be excluded in caleulating limitation.  Mukabiv Prasud Tewor!
v Jamuno Stegh (10227 LTUR., 1 Pat., 429 followed.
Perivrovs under Ovder XLV, roule 2, and under
section 109, clauses () and (¢), and section 110, (livil
Procedure Code, sought to be presented to the High
Court, praying that the High Court: will be pleased to
grant certificates enabling the petitioner herein to appeal
to His Majesty in Council against the judgment of the
High Court in Second Appeals Nos. 1356, 1355, 1854
and 1357 of 1921 preferred against the decrees of the
Distriet Oourt of Chinglepnt in Appeal Suits Nos. 400.
399, 398 and 401 of 1919, against Original Suits Nos. 504,
503, 470 and 505 of 1913 on the file of the Court of the
District Munsif of Poonamallee,

Section 12 (2) and (3) of the Limitation Act is as
follows :—

(2% In computing the period of limitation prescribed for an
appeal, an application for leave to appeal and an application for
a review of judgment, the day on which the judgment complained
of, was pronounced, and the time requisite for obtaining a copy
of the decree, sentence, or order appealed from or sought to be
reviewed, shall be excluded.

* Stamp Register Nos. 1226 to 1228 and 1231 of 1825,
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(3% Where a decree i appealed  from or sought to he
reviewed. the time vequisite for obtaining u copy of the
judgment on which it is founded shall also he excluded.

The facts are given in the judgment.
K. N, Sankara Ayyar for Adwvocote-General for the
petitioner.

JUDGMENT.

The question for decision is whether, in the case of
an application for leave to appeal to the Privy Couneil,
the time requisite for obtaining a copy of the judgment
appealed against may be excluded in ealeulating limita-
tion.

Nection 12 of the Indian Limitation Act 1s now made
applicable by the Privy Council Rules to such applications,
but the difficulty is that, while sub-section (2) applies in
terms to “an application for leave to appeal,” sub-
section (8) does not. But we rhink that, though sub-
section (3) does not in terms apply, the language used in
it really covers the present case. UUnder sub-section (2)
when an application for leave to appeal is put in, the
time requisite for obtaining “a copy of the decree
anpealed from” may be deducted. Here the phrase
quoted really implies *“a copy of the decree sought to be
appealed from ”as the decree cannot strictly be ““appealed
from” until leave to appeal hasbeen given. There is no
reason why the phrase “decree appealed from’ when
used in sub-section (8) should be giver any different
interpretation. Sub-section (8) thevefore in tle case of an
application for leave to appeal really means  when a
deeree is sought to be appealed from . . .  That
is the present case and time vequisite for obtaining a copy
of the judgment may therefore be excluded.

That position is also very reasonable, since a proper
application for leave to appeal cannot be drawn up unlesy
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the party or his pleader has béfor® him a copy of the
Judgment.

Authority on the point is scant. Makabis F:‘zl:ﬂ‘l:[
Tewari v. Jumuna Singli1) is divect authority, thongh the
reasons given are not those we have given. daderson v.
Perigsaimni(2) was under the old section 12 in which
“applications were limited to applications to appeal in
forma pauperis and thevefore section 12 could not he
then called in aid at all.

We rale that time vequisite for obtaining eopy of
judgment should be excluded.

N R.

APPELLATE CIVIL.

Before My. Justice Spencer and Mr. Justice Ramesain.

PETA NAGAYYA (Tuirp wirNEsS ror DEFENDANTS).
AppELLANT.*
Order XVI, vules 10, 11, 12, Civil Procedure Code —Imposition
of fine on réfractory witness without previous pro-lamaéion
or attachment of kis propevty, validity of.

Neither the issue of a proelamation nor an order for attach-
ment of property under rules 16 and 11 of Order XVI of
the Code of Civil Procedure is a condition precedent to the
imposition of a fine on a refractory witness, under rule 12.
Ashutosh Mullick v. Secretary of Stute for India (10200 57 1.C.,
202, and Bam Gopal v. Secvetury of State for Indie {19203
55 1.C., 425, dissented from.

AvpEAL against the order of the Additional Subordinate
Judge of Masulipatam in Original Suit No, 47 of 1923,

The facts are given in the judgment.

A. Venkatachalam for appellant.

The Government Pleader for respondent.

(1) (1922) LL.R., 1 Pat., 420, (2) (1892) L.L.R., 15 Mad,, 169,
# Appeal against order No, 360 of 1924,
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