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APPELLATE CIVIL.

Before Sir Michard Garth, Knight, Chief Justice, and M r. Justice Beverley. 

RUNJIT SINGH a n d  o t h e r s  ( P l a i n t i f f s ) e. BUNWARI LAL SAHU a n d  

o t h e r s  (D e f e n d a n t s ) . *

Execution— Symbolical possession, Effect of
Where in execution proceedings symbolical possession is given to a person, 

such possessio/i amounts to an actual transfer of possession as between tho 
parties to the suit ; but such possession has no such operation against third 
persons who are n6t parties to tho suit. Juggobundhu Mukerjee v. Ham  
Chunder Bysack (1) explained.

T h is  was a  s u it  for possession o f  a  c e r ta in  sh a re  in  m ouzah  
R ah im apore . So fa r as is m a te r ia l for th e  pu rposes o f th is  rep o rt, 
th e  following s ta te m e n t o f fac ts  w ill suffice :—

On the 4th M ay 1866 one Bunw ari L ai Sahu, in  execu tion  o f  a  
decree obtained b y  h im  again st one A m rit Lai, p u t up for sale, 
and h im self beca'me th e purchaser o f  a five-gunda share in  mouzah  
Rahimapore, b u t in  consequence o f  subsequent litigation  he did  
not obtain possession o f  these five gundas u n til th e 12th  
Septem ber 1873, w hen sym bolical possession was g iven  to  him .

On th e  17th  Septem ber 1866  M ussum at Lagan K ooer (as bena
midar of her husband A m rit Lai), sold six  gundas of mouzah  
Rahimapore (in w hich  were included th e  five gundas bought by  
Bunwari L ai) to  one R un jit S ingh , who held  actual possession o f  
his purchase u n til forcibly dispossessed by Bunw ari L ai in  th e  
18th January 1879.

Runjit S ingh, on th e  28th  J u ly  1882, brought th is  su it for pos
session of th e five gundas share in  m ouzah Rahim apore, against 
Bunwari Lai, A m rit Lai, and th e  representative o f Lagan Kooer. 
Runjit S ingh contended th a t h is adverse possession from 1866 to
1879 had p u t an end to the defendant’s t it le  under th e sale in  
execution, whereas Bunw ari L ai contended that th e sym bolical 
possession g iven  him  b y  th e  Court on th e 12th  Septem ber 1873  
did away w ith  th e p lea  o f lim itation.

N o oral ev idence w as ta k e n  a t  t h e  hearing , th e  docum ents on
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either side being admitted, with tho exception of the perwcma of 
the 12th September 1873.

The Subordinate Judge held that .the .symbolical possession 
given to the defendants in 1873 had the effect of vesting a sufficient 
possession in the defendants, so as to prevent the plaintiff’s answer 
to the plea of limitation from setting tip as against them a sta
tutory title by limitation, and lie therefore dismissed the plaintiff’s 
Suit as far as regarded his claim to the five gundas.

The plaintiff appealed to tho High Court.
Baboo Hohesh Chunder Chowdhry (with him Mr. C. Gregory 

and Baboo Rar/hunandan Pershad) for the appellant contended 
that the delivery of possession by beat of drums being long 
after the plaintiff’s purchase, and the plaintiff not having been a 
party to the proceedings in tho suit in which symbolical possession 
iV a s given to th.e defendants, such proceedings could not affect the 
plaintiff’s title, or be used as evidence against him, and cited 
Juggobundhu Mukerjee v. Ram, Chunder Bysack (1) and Doya- 
nidhi Panda v. Kelai Panda (2).

Mr. A. H. Khan and Baboo Clmnder Madhub Ghose for the 
respondents.

Judgment of the Oourt was delivered by
G-abth, C.J. (Beveeley, J., concurring).—We think that the 

learned Judge has made a mistake in this caso.
It is admitted that the defendants’ purchase was prior to that 

of the plaintiffs’ ; but the plaintiffs’ case was, that as they were, 
in possession of the property from tlie time of their purchase in 
September 1866 up to the- year 1879, they have acquired a statu
tory title by limitation as against the defendants.

In answer to this the defendants say, that under their decree 
against Amrit Lai the plaintiffs’ vendor in the year 1873, they ob
tained symbolical possession of the property in the usual way by 
process of execution, and the lower Court has held that tbis 
proceeding had the effect of vesting a sufficient possession in the; 
defendants to prevent the plaintiffs from setting up as against 
them a statutory title by limitation.

Wq think, that this is clearly a mistake. Upon reference to the,. 
(1) 1 L. R.-6 Calo.,.584 ; 5 0, Iy R ., 548. (2) 11 0 . L. E ., 395.



F u ll Bench case of Juggobundhy, AJuherjee v, Sam  Clmnder 
B y sack (1), in  which the  effect of such a  proceeding in execution 
was fully considered, we held th a t  the  delivery in  execution of 
symbolical possession, as between tlie parties to the su it, am ounted 
to an  actual transfer of possession from the  defendants to the 
p lain tiffs; th a t  being the  only means by  which, as between the 
parties, the  Court could effectuate and carry out its own decree.

B u t we especially guarded ourselves from saying th a t symbolical 
possession would operate as a  transfer' of possession as against 
th ird  persons, who were no parti&s to  th e  s u i t ; and the reason for 
th is is very plain.

A  su it m ight be brought, and a  decree obtained, by a person who 
has neither title  nor possession,, against another person, who has 
neither title  nor possession; and  if  the delivery of symbolical pos
session in  such a  su it were to constitute actual possession as against 
the  true owner, who had been in actual possession for many years, 
and who was no party  to  the suit, i t  would operate most unjustly.

I t  will be found th a t another case, to  which we have been 
referred, vis., D oyanidhi P a n d a  v. K ela i Panda  (2) is to the samp 
effect.

A s against th e  plaintiffs, therefore, who were no parties to  the  
suit, we consider th a t the symbolical possession, which the 
defendants obtained in  1873, was no possession a t all.

B u t then  the  question remains, whether, as a m atter of fact, th e  
plaintifls have, as against the defendants, acquired a  statutory title  
by  adverse possession ? And as the evidence which they were pro> 
posing to  bring forward upon th a t point was considered in  the  
view taken by the  Judge to be unnecessary, we m ust send the  case 
back under s. 566 of the Code, in order th a t  the  question, whether 
th e  plaintiffs have obtained a  statutory title  against the defendants 
by adverse possession, may be properly tried. Both parties will 
be .at liberty to  adduce evidence on this point, and the  Court below 
will return  its  finding to this. Court, w ith the evidence taken as 
early as possible.

W e will then  finally decide the appeal, and the  question of costs 
will be of course reserved.

Case remanded.
(1) 1 L. R., 6 C.ilo., 584; 5 G. L. R., 543. (2) 11 0. L. R ,, 395.
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