
their respective shares if they beeome purchasers. The AxGAHtiHr
public will also have a right to bid at- the aucfcioii. mc.. aijar

It was argued that the plaintiii' should be compelled 
to adhere to the liid that he made once before tn the a
Official Referee of Bs. 10,000 for this property ; ’but we 
think that that oamiot be insisted upon, because the bid 
■was made when it was uot clear as to wliat the 
of the ].)ai’ties were.

The decree will be uiodiiied ns above stated ao<i the 
case will go back to the Officiai Referee foi* disposal 
ill the light of the above observatioiiB. Tlie appeilaat 
will pay to the respcindent lialf of the taxed costs.

K.i!..

'̂OL. XLViii] Made,AS m

APPE LLA TE  OlVTL.

Before Sir Murratj Go/dfs Trotter, Chief Justice^ 
mid Mr. Jmfice Krishimi,

P. EAMIAH & CO. (Bepeniunts), Api'Ellaî 'ts Taiuum- lO

a'. E. SADABirA IM'C'DALIAa & BROTllBK.S (Pr.AiNTfFFs),
P espondents.*

Vontract— Scde of goods.-HhoHiige in delivery-...Suit hij vendee
for  diimages— Fkii that defendant had fiilly paid kis vendor 
who had become imol'mnt hefm'e pkdntiff made his claim for
shortage-..-̂ Pha,, lohether fHistai'nahle— B a .i ' o f  limitaiiim-—-
Limitation. Act {IX  o/’ 19<'i8), art, 62 or 96— Mistake—  
Knowledge o f fh .w tiff  as to shortage-—Money had and 
received.

The dei'eiidfiTitf;, who hrnl purcha<«;'d eight bales of grey 
shirtings*from a pet'i>oii, sold them to the plaintiff in August 
1918., repj’eseutiug that each, hale coutaiued sixty pieces. 
The latter sold the hales to others who found tliat each 
bale contained oidy fifty pieces ; tlie plaintiif became aware 
ol the shortage in April 1919  ̂ and, after senfling a notice of 
demand to the defendants, sued them iu February 1922 for

Original Side Appeal No. 118 of 19^3.



Bamiah &Co. for short cfeliv«ry. The defeiidants pleaded non-
Saiusiva liability on the ground that they had paid full price to their 
Mudaxiak. Yeador who had become insolvent before the plaintiff made his 

claim 01) him, and also pleaded that the suit was barred ))y 
limitation under article l:»2 of the Limitation A c t :

H e l d ,  that the plea of the defendants on tiie merits w a s  not 
sristainable in law ;

that article 96 ol; the Limitation A ct which was a specific 
article for suits for relief on the ground of mistake,, applied to 
the facts of this case :

That article 62 ^vhich was a general article did not apply ; 
and that the suit, instituted within tliree years from  the 

date on which the mistake became known, to the jilaintiiF, was 
not barred by liniitation.

Apfkal from the Judgment of Sir Waltku Sohwabe, 
Chief Justice, paaaed in the exercise of the Ordinary 
Oi'iginal Civil Jurisdiction of the High Court in Civil 
Buit'No. 174bf 1922.

The materia,] facts appear from the Judgment.
F, Mathakiishnaijya for appellant. —The suit is for 

damages for short delivery. There was delay ia giving" 
notice and making a claim on the defendants. This is a 
case of equitable restitution. The vendee must 
examine in a reasonable time and give notice to the 
vendor. There was here a delay of nearly eight months. 
The principle is not estoppel but of equitable restitution. 
The principle is not merely applicable to cases of agency 
bat is applicable in all cases. The principle of the 
decision in Firm, y. The OMcial AHsignee of
Madras(l] is applicable to this case.

Next as to limitationj article 63 applies to tie case. 
From the date of short delivery, the cause of action 
arises ; nee Ramanatha hjer v. 0%hapoor Pathiris6ri(2).

K y S .  KrishnaHoariii  A y ifa n g a r  for resfipondent.— Th.e 
: proposition in v. The Official Assignee
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of Madras (I) is too broadly stated : see Ba-i/Us v. Biahop âmuh&Co 
of London(2),, and Wewall v. To)idhison{o). Article 96 is 
a specific article, w tich is applicable to cases of relief on 
the ground of mistake. See Fisuragara v. Kris]masa^ihi{4}) 
and MaiJiMranath Knndu v. Ihhe f̂idnmath Kundf>(b).

JUDGMENT.
CouxTS T eottkr,, C.J.-—I q this case the appellants 

bought some bales of grey shirtings from one Krisliiiaji 
Kesari Mull, a Bombay iiierchant. Tliey sold theirj to tlie 
plaintiifs and then the goods went through a long chain 
of changing hands and> in the end, some 7 or 8 mouths 
after the bales had been sold, it turned out that some 
of them were .short by JO pieces ; that is to say, Avhereas 
they purported to contain 60 pieces they in fact 
contained only 50.

The learned C h i e f  J u s t i c e ,  my predecessor, who tried 
this case, found on the evidence before him that, although 
only 3 bales had been opened, the reasonable cooclii- 
si on of fact was that the shortage extended to the other 
5 bales which were exactly of the same sizie, appearance 
and description and with that findings which the learned 
Judge was entitled to come tO; we do not desire to 
interfere. There was evidence to support it and one 
knows that to rip up a bale for the purpose of counting 
the contents has a most damagiog effect upon its value 
in the market.

There are only two points really ai'gned and they 
are both, points of law. It appears tbat the defendants 
were unable, when the mistake was found out, to have 
recourse to their sellers, because the sellers had gone 
bankrupt. They may not be able to get a dividend. 
That being so, reliance was placed on a judgment of this

(1) (1922) 43 142. (2) [1913] I Ch., 127.
(3) (1871) 6 0 ,P., 405. (4.) (1883) I.L.U .,6M ad., ; m

(5) aSSC.) l.L.ll,, 12 Calc.. 53§.

CotTTta
T e o t t s e ,

C.,L



ha.miah&Go. Court to wMcli I was a party, K,M,P.B, Firvi v. The 
8ai>ahva OM'cial Asuqnee of Madras(l) in which the facts were

MCTDAUAR.  ̂ 1 1 1  I T
—  the converse. There, there had been an OFor den very

OoOTTS
TRon-KB,c.J, of 14 pieces, a delivery which was thought to be one 

of 7,000 pieceti, but really turned out to be of 7,014 
pieces. We there held that one of the persons in the 
chain was not accountable to his imniedia,te seller because, 
he. in good faith, had passed all the 7,014 pieces to hia 
iniraediate buyer, all parties being of the belief that they 
really were only 7,()00. Rightly or wrongly we held 
there, and it may be we expressed the proposition in too 
general terms, that in such cases redress could be had by 
the plaintiff only If he was able to show that the goods 
which were not covered by the contract, namely, 14 
eitra pieces were in the possession of the defendant 
or that the defendant had had the benefit of them. 
But in Siandisk v. Bos.'i(2) it was held that it ŵas 
unnecessary to plead any such circnmstance.

It is qiiite true I had your money iu uiy hands bat unfortu­
nately you paid tlieru tliiiikiug -you owtMi the uiouey. I liave 
ffoiie a:nd 8|terd' it on a luxury.’"

T h a t  wm held in Siandlsh. v. B,oss{^) not to be an 
a u s w e r  to the c la im . But it seems to us tliat that 
ca se  has n o  application wliatever to a case like the 
present* wliere the converse is the fact, where the seller 
h as failed to deliver to the buyer that which he 
co n .tn ic te d  to  deliver; and it is unfiffected by the fact 
th a t th e  unfortunate buyer has been held liable to a 
third person and the still more lamentable fact that 
die unfortunate seller has got a remedy over only 
against an insolvent person— a risk to which every 
commeroial man is liable.

Then a point is raised about hmitation. Jt is said 
that this case falls within, article 62 of the Limitation
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Act, because ifc is n case of money liad and I’e ce iY e c l

to the use of the plaintiff. No doubt, if ooe were Sadasita
A 5 M u d a m a r .

drawiiiiya pleading' in ao. Ea^lisb Court in the approTed ~—t & o  ̂ r r   ̂ COUTTS
Biillen and Leake style, a f t e r  settinp; out the,tacts Trotter,c.J.
which, at'tei* all, is the real faiictioii of a pleading, one 
would end up by sajiiig

**' tlie cliiini is fur iiioiiey liaii and receive)! tc) the
use ol' the

But it doe.̂  uut follow thati that article is exhaugtiTo.,
because a later article, a.)*ticle 96̂  provides for a, special
case of money had and received to the plaintiff’s use.
J t riius as follows ;

■■ Fur relief ou the -i yeaj's Wlien the mii^take 
grouiui of mistake beettiiiefi kiiuwii,

tct tlie plaintiff

It specities that the time when limitation begins to 
run in aucli a Ccise is v?hen the mistake becomes known 
to the plaintiff. It seems to me that that special article 
must override the general provisions of article (>2 and 
that it fixes a time when the plaintiff’s cause of action 
depends upon the fact that he was mistaken as different 
fi’om the time when the mistake was ascertaineci; 01*3 1 
suppose, in certain cases it may be that you would have 
to qualify that by saying

" tile time when tlie plaintiff origlit̂  to li;ive diKcovered his 
Hiistake if lie vi.seff reasonable diligence.'”

Iloŵ ever, ~we are not concerned witli, that here; 
because, haviag regard to the known habits aud cus­
toms 01 the piece-goods market herê  I do not think 
any judge would venture to say that 9 months was too 
long a time for the goods to be passing from hand to 
haud in their wholesale state as bales. It is a well- 
settled principle on which the English Courts have acted 
for centuries that, in all cases where something turns 
upon a mistake or concealment of fact by the fraud or
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I amiah A; Co. d e c e i t  o f  tlie  o th e r  s id e ,  th e  t im e  f r o m  w h ic l i  l im it a t i o n  

saiusiva m u s t  b e  ta k e n  to r u n  is  a lw a y s  t h e  t im e  w h e n  it  w a s  
Afo^iAK. p la in t i f f ’ t̂  k n o w le d g e  th a t  t h e r e  l ia d

TRisrrEE.c.j, b e e i i - a  m is ta k e  o r  a fr a u d . \A e , t h e r e fo r e ,  t h in k  th a t  

th e  le a rn e d  tr ia l ju d g e  w a s  r igh t, on  all t h e  p o in t s  in  

th is  ca se  an d  th a t  th e  a p p e a l m u s t  b e  d is m is s e d  w it h  

c o s t s  : t}ut th e r e  w il l  b e  th is  m o d i f ic a t io n  o f  th e  d e c r e e  

a n d  M r . E .  S . K r is h n a s w a n ii  A y  v a n  g a r  h a s  v e r y  w is e ly  

a c c e p te d  it  b e c a u s e , a f t e r  a l l .  i t  is a p p a r e n t ly  r a t h e r  a 

h a r d  e a se , th a t is j th e  t im e  f r o m  w ls ic li in t e r e s t  is  t o  b e  

ta k e n  to  ru n  is  n o t  th e  in it ia l  sh cu ’t d e l i v e r y  l)n t th e  

t im e  w h e n  tlie  d e m a n d  \va,s m a d e  u p o n  th e  d e fe n d a n t s  

h y  th e  p la in t if fs ,  i .e . ,  t h e  2 4 t h  A p r i l  1 9 1 9 . T h e  d e c r e e  

w i l l  b e  n iorlitied  t o  t h a t  e x t e n t ; o t h e r w is e  t h e  a p p e a l 

w ill  s ta n d  d is ra is s e d  w it h  c o s t s .

Ki!!SBKAXj J. K e ish n an _ . J .— I  a g r e e  w ith  t h e  le a r n e d  C hief J o s t i c e  

th a t  th is  a p p e a l fa i ls .  T h e  fir s t  p o in t  taken, o n  th e  

faiCifcs o f  th e  c a se  iŝ  t h a t  i t  h a s  n o t  b e e n  p r o v e d  th a t  a ll 

th e  8 b a le s  in  e a ch  o f  w h i c h  a  s l io r t a g e  o f  10  p ie c e s  is  

c la im e d  b y  th e  p la in t ifl’5 c o n t a in e d  o n ly  50  p ie c e s  each " 

a u d  n o t  6 0 . It  is s a id  th a t  it  is o n ly  as r e g a r d s  3 b a le s  

th e  s h o r t a g e  h as  b e e n  p r o p e r ly  p r o v e d  as t h e y  w e re  

o p e n e d  a n d  th e  p ie c e s  a c t u a l ly  c o u n te d  ; b u t  as r e g a r d s  

tlie  o t h e r  b a le s  th e r e  is n o  d o u b t  w ha ,tever tba,t t l ie  la te  

le a r n e d  C h i e f  J u s t ic e  is r ig h t  in  th e  v ie w  h e  t o o k  th a t  

. .t h e y  B liou k l b e  ta k e n  as sh o w n  t o  h ave  c o n t a in e d  o n ly  

hi) p ie c e s  e a ch . O n e  o f  th e  b a le s  o p e n e d  f o r  t h e  p u r ­

p o s e  o f  t in d iiig  o u t  w h e th e r  th e  6 ba les  le f t  in t h e  h a n d s  

o f  M o tila l c o n ta in e d  o n ly  50  p ie c e s  e a ch  o r  BOj w a s  

t.akeii at, r a n d o m  as a sa m p le  b a le  fr o m  th e  l o t  a n d  it  

w as fo u n d  to  c o n ta in  o n ly  50  p ie ce s . T h a t  e v id e n c e  is  

quii.e su ffic ie n t t o  ju s t i f y  t l ie  f in d in g  as r e g a r d s  a l l  t h e  8 
ba les . T h e  fa c t  o f  th e  s h o r ta g e  is  th u s  e s ta b lis h e d .

T h e  n e x t  q n e st io n  is o n e  o f  la w  b a s e d  on  t h e  r u l in g  

o f  th e  le a rn e d  Chief Jgstige,^ th e n  M r . Justice Coutts
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T r o tt e e , and Mr. Justice E am esam  in E.M .P.B.
V.

Y. The OlHcial Assignee o f  Mad>'as(l). That case lias Sadasiva 
now been explained by the C hief Justice ; it does n,ot
really apply to the facts of the present C5£ise and- it is, ^ ^
therefore, unnecessary to consider how far that case 
OYorstated the law. I should, lioweverj not be taken as 
agreeing to the statement of the law in that case ; for I 
am inclined to think there is a little  overstatement in it.

Reference has l)eeii made to Baijliti y .  Bishop of 
Limdon{2) and Kewall y .  TomUnson\iy), I t ' is, 
however, imnecessarv to pursue this matter further 
as the facts of this case are quite different from 
the fa,cts of those cases. It is said that, because the 
seller fro m  whom the defendant purchased the goods 
became insolvent, the defendant lias lost his chance 
of getting his money from the seller and, therefore 
he siiould not be called u pon  to pay for shortage to 
his buyer. There is no authority cited to show that 
this doctrine is correct. It was the misfortune of the 
defendants that their seller has become insolvenfc.
Whether he became an insolvent after th e defendants 
got notice that a claim was going to be made against 
them by the plaintitTs or not is not very clear. . J?oi% if 
the insolvency happened only afterwards, it -will be 
clearly defendant’ s' own fault if they did not ta,ke steps 
in time to recover what they wonld have been entitled 
to claim from their seller. However that may bej we 
are not concerned with the question. It is clear that 
the defendants are bound to return the price which they 
received for the 10 pieces in each of the 8 bales in which 
there was a shortage.

The last question argued is one of limitation and it 
is one of some difficulty. It is contended that article

(1) (1922) 43 M.L.J., 143. (2) [19 J3 ] I Ch., 127,
^3) (1871) ^ G.P., 405,

■ 65



kamwh & Co. 02 applies to tbe case. I do not see how tliat article 
sadasiva call be applied, for it refers to money had and received
M t J D l l l A R .

—  by the defendant for the plaintiii’ s use. It does not
K r i s h n a N,  J .

ref ex'* to a case like tnis where money had been paid 
under a mistake of fact and is now sought to be 
recovered on the groiuid that it Avas so paid. Both the 
parties believed that the bales contained 60 pieces each 
and the price was paid and received on that footing ; it 
was subsequently found out that there was a mistake, 
there being only 50 pieces in each of the 8 bales. The 
excess price paid is clearly money paid by mistake and 
article 96 applies as the late learned C h i e f  J u stig k  has 
held. I agree, therefore, that the bar by limitation does 
not arise on the facts of this case. The appeal will be 
dismissed with the modification of the decree proposed 
as regards interest.

The Chii’F Justice again.— I should just like to add 
that, at the time I and my brother Ramesam decided 
K.M.P.R. Y. The 0§icial Af^signee of AIadvas[l)^
Bayli.H y. Bishop of London{2) was not cited to us and 
I should like to consider that case further before 
expressing any final opinion as to the correctness of our 
decision in. that case.

K.E.
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