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vamaise ghould be dismissed without costs on either side, the
LINGA
Mvmmn plaintiffs having admitted that the late husband of the
smasosrs first defendant was not disqualified from inheriting along
ANNL

~—  with the plaintiffs. Except as above arranged by the

o parties it appears to their Lordships that all the appeals
should be dismissed with costs, and their Lordships will
so accordingly humbly advise His Majesty.

Since the hearing of these appeals some of the
parties, their Lordships understand, have entered iuto
compromises. On production of the proper evidence,
effect to these compromises will be given in the Order
in Couneil confirming this report.

Solicitors for appellants: T. L. Wilson § Co.

Solicitors for respondent: Donglus Grant; Chapman
Walker and Shephard.
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viows absolute gift—-Indian Succession det (X oj 1865), ss.
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A Hindu died in 1904 being survived by his three daughters :
the first daughter had four children, three born before and
one after 1904, the third daughter had six children, all born
after 1904, the second danghter had one child, a son T.
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born after 1904, and asa guardian of property was appointed in
1910 he did not attain his majority under section 3 of the Indian
Majority Act, 1875, until he was 21 years of age instead of at
18. The deceased by his will directed the trustees thereby
appointed to “ apportion ** his residuary trust fund into fs many
equal shares as there were daughters who should survive him or
had predeceased him leaving issue, to pay the income from each
of such shares to the daughters for life respectively, and after
the death of each duughter to hold the share “ so appropriated
to such daughter as aforesaid upon trust for the children of such
daughter who shall attain the age of 21 years.”

Held (1) that the bequests to the children of daughters
were invalid under section 101 of the Indian Succession Aect,
1865 The test of perpetuity laid down by section 101 was to
be upplied at the testator’s death, und ot that date it was
not certain whether the gift to some of the children would vest
within the lifetime of persons then existing and the minority,
ending at 18; it was not material that T. did not attain his
majority until he was 21. The bequests being to a class and
being invalid as to some members failed also as to the children
born before the death of the testator under section 102,

(2) That the will read as a whole did not show an intention
that the daughters should take an absolute estate in the shares,
and that consequently section 126 of the Aet did not apply.

(3) That therefore there was an intestacy asto the residuary
trust fund, subject to the life interests of the daughters.

Having regard to Act VIIT of 1921 it was not necessary to
consider whether Madras Act T of 1914 was ultra wires of the
Provincial Legislature.

Apppan, (No. 14 of 1923) from a decree of the
High Court in its Appellate Jurisdiction (December 16,
1920) affirming adecree of the Court in its Ordinary
Jurisdiction (November 16, 1919). _ '

The litigation related to the construction and effect
of the will, dated April 24, 1897, of C..Ratna Mudaliar,
a Hindu domiciled in the City of Madras, who died
in December 1904. He was survived by a widow and
three daughters, 'The first daughter had four children,
three of whom were born before the death of the
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testator, and one after that date; the second danghter
had oue child, a son Tirugnanasambandam (respondent
No. 4) born after 1004; the third daughter had six
children, all born after 1904. By an order of the Court
made in 1910 upon petition, a guardian of the person and
property of respondent No. 4 had been appointed.

The terms of the will appear from the judgment of
the Judicial Committee.

The snit was brought in the High Court by the
appellants, the minor sons of the testator’s third
daughter, against the respondents, the other grand-
childven of the testator., The plaintiffs claimed
construction of the will, administration of the estate and
ancillary relief.

At the hearing of the suit, which took place before
Covrrs Trorrer, J., the argnment was confined to the
construetion and etfect of the will, the parties intimating
that a decision on that question probably would
determine all matters between the partics; upon appeal
the argument and decision were similarly limited. The
plaintiffs contended that the trusts declared by the said
will in favour of the testator’s grandchildren were
invalid and that there was an intestacy as to the
residuary trust fund. Couvrrs Trovrer, J., made a decree
declaring, by paragraph 1, as follows: -

“ 1. That, having regard to the Madras Act I of 1914 and
the effect of the Indian Majority Act, IX of 1875, which is to
refain o single age of majority for purposes of section 101
of the Indian Snccession Act and section 5 of the Madrhs Act
L of 1814, and according to the true construction of the will of
the said C. Ratoa Mudaliar, deceased, dated April 24, 1897, all
the hequests contained in the said will are valid.”

The decree also declared when the legacies to the
graudchildren vested, and ordered that the further
hearing be adjourned.
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Upon appeal the defendantd, atternatively to the
contention that the bequests were valid, relied upon
gection 126 of the Indian Succession Act, 1865, which
provides,

“ Where a testator absolutely bequeaths a fund, so as to
sever it from his own estate, but directs that the mode of
enjoyment of it by the legatee shall be restricted so as to secure
a specified henefit to the legatee, if that benefit cannot be
obtained hy the legatee, the fund helongs to him ag if the
will had contained no such direction.”

The learned Judges (Warris, C.J., and RaMesam, J.)
did not agrae with the view of the trial Judge as to the
effect of the Indian Majority Act, 1875, and of Madras
Act T of 1914 (which Act they held to be ulira wires of
the Provincial Legislature), and were of opinion that
the dispositions in favour of the grandchildren failed as
the result of section 101 and section 102 of the Indian
Huccession Act, 1865. They held, however, that upon the
true construction of the will the intention of the
testator was to make an absoclute gift in favour of each
of his three daughters, the provisions which followed
being a mere settlement of the gift, and that conse-
quently, under section 126 of the Indian Succession
Act, 1865 (which was made applicable by the Hindu
Wills Act, 1870), the daughters of the testator took
absolutely.

The learned Judges made a decree whichin terms
confirmed the decree of Courrs TrorTer, J., though the
effect of~the judgments delivered was to vary that
decree. The case is reported at I.L.R., 44 Mad., 446.

Clauson, K.C., and Narasimham for the appellants.—
Upon the trae construction of the will the testator’s
daughters took only life interests ; there was no gift of the
corpus to the danghters. Tieference was made to Lassence
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v. Tierney(1) and td Jarman on Wills (6th edun.), vol. 2,
page 1459. The Appellate Court rightly held that the
bequests wereinvalid under HinduLaw and having regard
to gection 101 and section 102 of the Indian Succession
Act, 1865. Section 101 invalidates a bequest when the
vesting “ may be delayed ” beyond the period stated.
The test must be applied at the death of the testator. It
is therefore not material that owing to events which
afterwards occurred the minority of respondent No. 4
was extended. There was an intestacy as to the fund
subject to life interests of the danghters,

[pjobn, K.C., Sir Walter Sehwabe, K.C., and A. M.
Talbot fov the respoundents.—If the gifts to the grand-
children are invalid, then under section 126 of the Indian
Succession Act, 1865, the daughters each take a third
share of the fund absolutely. The will, read as a whole,
shows an intention that they should do so ; the provisions
in favour of the grandchildern are in the nature of a
settlement:  Hulme v. Hule(2), Ring v. Hardwick(3),
In ve Merceron’s Trusts, Davies v. Merceron(4), Whitchead
v. Reanctt(d). But the bequests to the grandchildren
were valid. Under Act VIII of 1921, endcted since the
hearing below, the gifts to grandchildren not born at
the death of the testator were not invalid by Hindu
Law. That Act gives retrospective validity to Madras
Act I of 1914, and therefore it is not necessary to con-
gider whether the Madras Act was ultra vires. Section
101 of the Indian Succession Act, 1865, is re-enacted
both by Madras Act I of 1914 and Act VIII of 1921,
as to Madras Hindus., The intention was that section
102 should not apply to them. Apart from section 102,

(1) (1849) 1 Mac, & G., 551. (2) {1889) 9 Him., 844, 849, 650,
(8) (1840) 2 Beav., 352. (4) (1878) 4 Oh,D., 182,
(5) (1853) 22 L.J., Ch,, 1020,
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the principle embodied in that section does not apply in
India: Bhagabati Barmanya v. Kalicharan Singh(1).
Further, under Indian decisions, neither section 101 nor
section 102 applies to a Hindu : Cally Nath Naugh Chois-
dlry v. Clundeir Neath Nawgl Chowdhiry(2), Alangamonjort
Dabee v. Sonamont Dabee(3). In any case the bequest
to respondent No. < was valid. As a guardian had been
appointed he did not attain his majority, under section
8 of the Indian Majority Act, 1875, until he was twenty-
one. He being the only child of the second daughter was
the sole member of his class, consequently section 10%
has no operation as to him,

Clauson, K.C., replied.

The JUDGMENT of their Lordships was delivered by

Viscount Hawpans.—The questions which arise for
decision on this appeal relate to the construction and
validity of the provisions of a will, dated 27th April 1897,
and made by a Hindu, C. Ratna Mudaliar, who died in
1904, He left a widow and three daughters. One of
these daughters, Yasodammal, died in 1907; another,
Rajammal, in 1908 ; and the third, Nilayathatchi Ammal,
in 1918. Yasodammal had four children, three of them,
two sons and a daughter, born before the death of the
testator in 1904, and one of them, born 'afterwards in
1907. Rajammal, the second daughter, had a son Tirug-
nanasambandam, who was born in 1907, This child was
constituted a Ward of Court in 1910. Nilayathatchi
Ammal, the third daughter, had six children, three sons
and three daughters, all born after 1904. Of these
various families the three sons of the third daughter
were plaintiffs in the suit and are appellants to-day.
The others were defendants and are now respondents.

(1) (1611) L.L.B., 38 Cale., 468 (P.C.); 38 I.A., B4,
(2) (1882) LL.R., 8 Calo,, 378 (3) (1882) L.L,R., 8 Cala., 167.
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B
It will be convenient first of all to set out the
material portions of the wiil :—

“I give devite and Dhequeath all my estate and effects
immovable and movable unto my Trustees Upon Trust that my
Trustees shall sell, call in and eonvert into money the same or
such part thereof as shall not consist of money und shall with
and out of the proceeds of such sale calling in and conversion
and with and ont of my ready money pay my funeral and
testamentary expenses and debts and shall stand possessed of the
residue of such proceeds Upon Trust to set apart thereout and
invest in promissory notes of the Government of India such a
sum or sums of money as when so invested agaforesaid will produce
by the income thereof o monthly sum of rupees one hundred and
to pay such income monthly to my wife C. Andalammal during her
life and from and after her decease to stand possessed of the said
sum and the investments for the time heing representing the
same Upon the Trusts hereinafter declared concerning the residue
of my estate. And as fo the residue of my estate I direct that
my Trustees shall at their discretion invest the same in any of
the modes of investment in which trustees are by law authorized
to invest trust funds and shall stand possessed of the said
residuary trust monies and the investments for the time being
representing same (thereinafter called “ the residuary trust
funds ). In Trust to apportion the residuary trust funds into
as many equal parts or shares as there may be daughters of mine
living at the time of my decease or who having predeceased me
shuall have left issue her or thein and me surviving and to pay
the income of each of such equal parts of shares to my said
danghters respectively during their respective lives. And from
and after the decease of cach of my said daughters to stand
possessed. of the share of the residuary trust funds so appro-
priated as uforesaid to snch daughter Upon Trust for all the
children of such daughter who shall attain the age of twenty-one
years in equal shares and if there shall be only one such child
the whole to be in trust for that one child and in the event of
any of my said daughters dying without leaving lawful issue her
or them surviving I direct that sy trustees shall stand possessed
of the share or shures so appropriated to her or them as aforesaid
Upon Trust for all the children of the other or others of my said
danghters who shall attain the age of twenty-one years ag
tenants-in-common in equal shares per stirpes. Provided always
und [ hereby declare that if any daughter of mine shall die in
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my lifetime leaving lawlul issue af the” time of my death such
issue as shall attain the age of twenty-one years shall tuke and
if more than one as tenants-in-common in erpual shares per stirpes
the share which would have heen so approprinted as aforesaid
to such daughfer of mine und her issue if she had survivetl me.”

The suit was instituted in the High Court of Madras
for a due construction of the will and for administration,
The plaintiffs, the present appellants, were, as already
stated, grandsons of the testntor and children of his
third daughter. Their case is that they, along with the
gong of the other two daughters, are entitled to succeed
to the testator’s residnary estate subject to an annuity
to the widow and to mere life estates given to the three
danghters, who are all now dead. For they contend that
the trusts in favour of grandehildren, following in the
will on those for the danghters for life, are void by the
law of India. The case of the respondents, on the other
hand, is that the trusts introduced in favour of grand-
children were validly ereated by the will, or alternatively,
that the three daughters of the testator in the result
took his residue absolutely.

The case was tried before Courrs Trorrir, J., who
decided in substance (1) that the testator gave oxly
a life estate to each of his three danghters, and not
an absolute estate, remarking It seems to me clear
that what the testator wished to do was to divide
the incomse of his estate into three shares for the benefit
of his three daughters respectively during their lifetime,
and thereaftet the corpus of each share should belong
to such of the children of each danghter as should
attain the age of twenty-one years ”; (2) that under the
provigions of section 3 of the Hindun Wills' Act, 1870, and
the rules laid down by the Lords of the Judicial
Committes in the case of Tagore v. Tagore(1l), and other

(1) (1872) LR.LA, Sup, 47
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decisions, the gifts to'thé grandchildren of the testator
born after his death were void ; but that the provisions
of the Madras Act I of 1914, which were not in his
opininn ultra wires of a Provincial Legislative Couneil,
validated the bequest in this respect. The learned
Judge was further of opinion that the testator’s will did
not, for reasons which he gave, contravene the Indian
rule against perpetuities in view of the provisions of
Act IX of 1875, as amended by the Guardians and
Wards Act, 1890.

There was an appeal to the Appellate GCivil
Jurigdiction of the High Court of Judicature at Madras.
Before judgment on that appeal was delivered certain
compromises were made between certain of the parties,
for the division between them of what might be the
fruits of this litigation. Into the terms of the compro-
mise it is not, however, necessary, at this stage of the
suit, to enter.

The appeal was heard by the Chief Justice (Sir Joun
WaLets) and Raxesay, J.  These learned Judges did not
agree with the view of the trial Judge as to the effect
of the Indian Majority Act, 1875, and of the Madras
Act I of 1914 (which they held to have been wulfra vires
of the Provincial Legislature). They were accordingly
of opinion that the disposition of the will could not take
effect as regards beneficiaries born after the death of
the testator, and, as the provisions in favour of issue of
daughters were obnoxious to section 101 of the Indian
Succession Act, 1805, they thought that the- whole
disposition in favour of the daughters’ children failed as
aresult of section 102 of that Act. They held, however,
that npon the true construction of the will the intention
of the testator was, In the first instance, to make an
absolute gift in favour of each of his three daughters,
the provisions which followed being a mere settlement
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of the gift thus absolutely made, and thar vousciuently
under section 126 of the Indian Succession Act, 1865, the
daughters of the testator tonk absolurely, when these
provisions fuiled of efiect. That section, made fppli-
cable to the testator’s will by the Hindu Wills Act
(XXTL of 15705, 1s as follows 1

© Where a0 testator absolately bBegneaths w fund) <o us 1o
sever 3t from his own estute bub directs that the mode of
enjovment of it by the legutee shall be restricted so as to secure
a specifiel benefir for the legatee

i that beneht cannot he
ehtained for the legatee. the Tund helongs to hine as it the will
hat eantained no sueh direction.”

This is an enactment in statutory form of a principle
which was alveady familiar to English lawyers. Lhe
case of Lussence v. Ticrney(1), shows that where, reading
the will as a whole, the intenfion to confer an absolute
estate in the first instance is expressed or implied, and
following on that absolute estate there is a provision for
settlemnent which in the event cannot be operative, then
the words of prior 1atention prevail and the absolute
estate takes effect notwithstanding the failure of the
provision for settlement that follows. In India the
words in section 126 must be followed as laying down
the principle, but the principle is not substantially
different from what was expressed in Lussence v.
Tiernen(l). Their Lordships have given consideration
to the terms of the will in the present case. The
material directions are those to the trustees

“to apportion the residuary trust funds into as wany
equal parts or shares as there may be daughters of mine living
ab the time of my deceasse or who having predeceased me shall
have left issue her or them or me surviving.”

The trustees are then to
“ pay the income of each of such equal parts or shaves 1o
my said daughters respectively during their respective lives.
Aud from and after the decease of each of my said daughters to

(1) (1819) I Mac. & G, 551.
64
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stund pussessed ot the share of the residuary trust funds so
approprinted us aforesaid to such daughter upon trust for the
children vf such danghter who shall attain the age of 21 years.”

The testator then directs that in the event of any of
the danghters dying without leaving lawinl issue the
trustees are to

gtund possessed ol the share or shares so appropriated to

fer or them as aforesaid ™

on trust for her children who shall attain twenty-
oue. He goes on to introduce a proviso under which, it
a daughter dies 1u his lifetime leaving lawful issue, such
issue as shall attain 21 years are to take the share

“ which would have been so appropriated aus aforesaid to

sitch daughter of mine and her issue if she had survived me.”

Reading the will as a whole their Lordships are
anable to agree with the conelusion about the construc-
tion of these clauses come to by the appsllate Court.
They think that the first trust for apportionment dircets
merely division of the fund into as many equal parts or
shares ag there are daughters living at the testator’s
death, or sets of issue then living of danghters then dead.

The words of apportionment ave introduced for
wervely arithmetical purposes and so far do not dispose
of property. In order to tind the interest given under
the will it is necessary to proceed to the further words,
aned these, in the case of a daughter, confine her interest
to @ right to mecome for life. They are followed by
words of disposition in favour of the childven and issue.
This view of what may be cnlled the apporiionment
clause is even more apparent as regards the suggested
gitt to 1ssue- of a deceased daughter. There is no
unqualified gift to them by the apportionment clause.
The effective gift in the later words of the will is to
such of a deceased daughter’s children as attain 21,
And if, of this will it could be said thatb the testator had
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used the words “issue ” and * children ”’ interchangeably
then the limitation to such children only as attained
21 would, if there were a prior gift to them without
that qualification, be merely otiose. If so much ¢annot
be said then there is no room for the operation of the
rule. 'Their Lordships are, therefore, unable to find in
this will the absolute bequests required by section 126.
They think that the three daughters took only for life,
and that it must remain to be seen whether the later gifts
in favour of their children or other issue are validly made
ander. Hindu Law.

Turning to this question, the first observation to be
made is that the will has apparently been drawn by
some one familiar with English Law, but not with the
Indian statutes which apply. If it were only a question
of the English rule against perpetuities, there would be
no objection to the will. But there comes in secfion 101
of the Indian Succession Act of 1865. Under this section
no bequest is valid whereby the vesiing of the thing
bequeathed may be delayed beyond the lifetime of one
or more persons living at the testator’s decease, and the
minority (ending at 18) of some person who shall be in
existence at the expiration of that period and to whom,
if he attains full age, the thing bequeathed is to belong.
The validity of the gifts now in question must be
scrutinized as at the death of the testator, i.e., 1904, and
if section 101 then applied the disposition subsequent to
the lifetime of the testator’s daughters was invalid, for
the chiidren of the daughters take only in classes, and by
section 102 of the Succession Act, if a bequest is made to a
class of persons, with regard to some of whom it is inopera-
tive by reason of the rules contained in section 101, the
bequest is wholly void. It being plain that this bequest,
tested as at the testator’s death, made delay beyond the

lifetime of the daughters and the minority of some of
64-4
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their children possil.)le, "the bequest in favour of the
children was inoperative. It was suggested, however,
that this section had no application to the will of a
Hindw by reason of the fact that, as is shown by the
Tagore case(1}, any disposition in such a willis invalid if
the disponee is an unborn person at the testator’s
death. The section, it was said, is only applicable to
dispositions which are not otherwise ineffective. One
answer to this was that in 1914 the Madras Act
above referred to was passed which purported to get
rid of the difficulty caused by the Tagore case(l),
decision. This Act provides by section 3 that a disposi-
tion shall not be invalid by reason only that the
transferee or legatee is un unborn person at the date of
the transfer, or the death of the testator. 'Questiona
were raised, as has already been observed, in the Courts
below as to the validity of the Madras Act, but these
questions are now superseded by the Act of the Indian
Legislature, Act VIII of 1921, which has validated the
law contained in the Madras Act, and repeats in section 5
a provision identical with section 101 of the Succession
Act,1865. The result is to make that section applicable
to this will, upon a view which was not contested hefore
their Lordships if the Madras Act or the Act of
1921 were treated as operative. Now in that section,
as has been already said, a “minor ™ means any person
who shall not have completed the age of eighteen years.
1t was however, pointed out by the respondents that, by
the Majority Act, 1875, every minor of whose pérson or
property a guardian has been or shall be appointed by
any Court of. Justice, and every minor under the
jurisdiction of any Court of Wards, shall, notwithstand-
ing anything contained in the Indian Succession Act or
in any other enactment, be deemed to have attained his

(1) (1872) L.R.LA., Sup., 47.
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majority when he shall havé completed his age of
21 years and not before ; and this is accowmpanied by a
provision that every other person domiciled in British
India shall be deemed to have attained his majoricy
when he shall have completed his age of 18 years
and not éarlier. These provisions do not, however, in
the opinion of their Lordships, help the respondents.
At the testator’s death—for this purpose the relevant
date—it was not clear, and could not Le certain,
whether all or any of the members of the classes in
whose favour the disposition was made would ever have
guardians appointed. The provision of the will fixing
21 in every case as the age of vesting was, therefore, in
contravention of section 101, and the whole gift is invalid
under section 102. Their Lordships are unable to agree
with the views expressed in some detail on this point by
the learned Trial Judge.

Their Lordships are of opinion, for the reasons they
have given, that the appeal must sncceed. There will
be a declaration that the appellants are entitled to their
respective shares in the property in suit as upon
an intestacy, subject to the life estates (now at an end)
in favour of the testator’s daughters. This will be
without prejudice to the compromises referred to in the
decree appealed from, and to the sanction given to them
by that decree. The case must go back to the High
Court for further inquiry on that footing. 'Their
Lordships do not think it necessary to interfere with
the orders as to costs made in the Courts below. They
think that the costs of this appeal should, in the same
way, be payable out of the estate. .

They will humbly advise His Majesty accordingly.

Solicitor for appellants: H. S. L. Polak.

Solicitor for respondents: Douglas Grant.
AMT.
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