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APPELLATE CIVIL.

Before Sir Murray GoutU TrotterKt., Chief Jitstice, 
and Mr. JiiM/ice Srinivasa Ayijangar.

P .  K .  B H I M , A S E N A  R A O  ( F irst  D e p r n d a n t)  ̂ A p p e l l a n t , 1924,
November

2fi.
V. _______ __

C . V E N I T G O P A L  M I I D A L I  a n d  t w o  othrkr  ( P l a i n t i m  

AND S kconi) a n d  T hikd  D e f e n d a n t s ) , K e spondk ^̂’t s .'*'

8tam/p Act { I I  o f  1S99), sec. -15̂  proviso— Unstam.ped ducumeni—  
AdmlssUnlUy in evidence— Document, damaged-' Stanii^ duty, 
not ascertm^i'ihh by Court owin;/ to damnt/ed condition—■
Duty o f  Court to admit— Subject to alt just, exceptions in 
proviso to .see. ;15, meaning of-— Original Side A ppeal—  
Memormidwm o f ohjeciions. whether competent In an Original 
Side Appecd— Civil Procedure Code {V  o f  1908)3 Order 
X L I ,  rule 22— Applicability o f  to Original Side Appeah  
— Letters Patent, clause 15.

Whei'e an rtnstainped documeBt, admissible in evidence on 
payment of stamp duty and penalty, was tendered in evidence 
with an olfer by tlie party to pay fclie stamp duty and penalty on 
the Ccuft determining tlie sarae, tlie Court cannot, under 
section Hb of tiie Stamp Act (II of 1899)^ reject the document on 
the ground tliat it cannot determine the anioanfc of stamp duty 
owing to the damaged condition of the document.

The terms of tie proviso to section 05 are mandatory and 
the Judge is bound to admit the document, unless i t  is rendered 
inadmissible by the provisions of any other statute for the 
time being in force, and the words subject to ail just excep­
t i o n s ”  in the proviso to the section d o  not permit a Court t o  

r e j e c t  a document on t h e  ground of its inability to determine 
the proper stamp duty thereon,

A  memorandum of cross-objections cannot be filed by a 
respondent in an appeal preferred under clause 15 of tbo Letters 
Patent. The provisions of Order XLI, rule 22, Oivil Procedtire 
Code, do not apply to such appeals.

Memorandam of Objeotiona in Original Side Appeal Fo. 10 of 1922,



ihmasesa M emorandum of objections preferred by second and 
V. third respondents in Original Side Appeal No. 16 of

TOOGOPAX-  ̂ . T 1 £  T
modali. 1922 presented against the judgment oi rHiJjLiPS, J., 

passed in the exercise of the ordinary original civil 
|arisdiction of the Hig'h Court in Civil Suit No. 662 of 
1920.

Ill this case an appeal 'was preferred by the third 
defendant against the jiidgment of Phillips, J., who 
decreed the suit in favoar of the plaintiff, who sued as a 
bandliii entitled to the properties of the last male holder, 
one Partliasarathy Mndali. The first and second 
defendants were vendee and mortgagee of portions of 
the suit properties, and the third defendant (who was 
subsequently joined as a defendant) claimed as an agnatic 
relation of the deceased to be his heir in preference to 
the plaintiff. The learned trial Judge held that the 
plaintiff was entitled to a decree. He rejected a docu­
ment, which purported to be a partition-deed of the year 
1851, as inadmissible, as it was anstamped and as the 
amount of stamp duty could not be determined by the 
Court on account of the damaged condition of the docu­
ment. The third defendant appealed against the decree 
and impleaded the other defendants as well as the plaintiff 
as respondents. The first and second defendants (as 
respondents) preferred a memorandum of cross-objections 
under Order XLI, rule 22, Civil Procedure Code, dis- 
fuiing, inter alia, the title of the plaintiff as heir to the 
properties, The appellant, who had been ordered to 
furnish security for costs, defaulted in furnishing security 
and the appeal was consequently dismissed for default of 
prosecution. The first defendant urged his memorandum 
of objections. The plaintiff raised a preliminary objec­
tion that the memorandum of cross objections could not 
be heardj as the appeal had been dismissed for default.
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Nugent Grant fo r  tlie first defendant (respoEdeDt),—
On the preliminary obiection : The provisions of Order «•

^  ^  . . .  T s n d g o p a l
XLI, rule 22, apply; rule 351 of Original Side Rules con- Modali, 
template the filing of memorandum of cross-objections.
The provisions of Oivil Pi’ocedure Code are applicable to 
the High Court on its appellate side. See Sahitri 
Thakurcdn v, Savi{l). In any event this memorandum 
should be treated as an independent appeal; the delay 
should be excused as the party was misled by the rule 
(rule 351) and the practice of the Court; stamp duty, if 
any is due, will be paid.

On the merits.— Plaintiff claims as a bandhu ; third 
defendant is a near dayadhi (agnate). If the third defend­
ant’s relationship as dayadhi is proved, plaintiff has no 
title as heir. To prove this, Exhibit IV, an old un­
stamped partition deed of 1851 was tendered in evidence 
on payment of stamp duty and penalty. It was wrongly 
rejected by the learned Judge on the ground .that he 
could not determine the amount of stamp duty as the 
document was damaged. In 1851, stamp was required 
under Regulation 13 of 1816, but there was no law of 
registration. Under the proviso to section 35 the docu­
ment shall be admitted “ subject to all just exceptions ” 
on payment of penalty. Difficulty or impossibility for 
the Court to determine the amount of stamp duty is not 
a ground falling under the words subject to all juat 
excepUoms^' but the expression refers to such objection.s 
as are raised by other statutes, such as Registration Act.

V. K. Venugopal Nayiidn, for respondent (plaintiff).—
Under section 35, proviso, it is discretionary with the 
Court to admit or reject. The expression ‘‘ subject 
to all just objections ” is very general and covers the 
present^case. The learned vakil supported the decision 
on the merits.
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JUDG-MENT,

bhimasena Cou'i'Ts Trotter, C, J.— TMs is a suit by tlie plaintiff as
a baadhii of one Partliasaratlii Mudaliyar to recover the
suit property and to have the mortgage and sale of it

«—“ set aside. There were three defendants and the ca.seOour'ffif
they all relied upon was that the plaintiff was 

out o! Court being a bandhu because there was con- 
elusive evidence to show that the third defendant was 
ao agnatic relation. In support of that, there was 
tendered before the learned Judge a document dated the 
20th October 1851, whicb, if admissible and genuine, 
clearly puts the plaintiff out of Court, because it not 
only shows that the parties to that document were 
Bangappa Mudaliyar from the one branch and Perumal 
Mudaliyar from the other but speaks of a certain Kolethi 
Mudali as being “ our senior pa,terual uncle.’’ A reference 
to the tree will show that that would mean that Kolethi 
was a brother of Venkatachala Mudali and Chinna- 
thaiubi Mudali, the sons of the propositus, Perumal 
Mudali* and that Perumal Mudali, who was a party to this 
docunierit, andRacgappa Mudali were the grandsons of 
the original Perumal Mudali. As I said, if this 
document is germinOj and I see no conceivable siigges  ̂
tion why it should not bej it is conclusive against the 
plaintiff’s case.

As a matter of fact, the documentj as tendered  ̂ was 
unstamped and it seems clear that, under Regulation 
X llt  of 1816, it ought to have been stamped. There­
upon, the third defendant, who tendered it in evidence, 
offered to pay the penalty, such penalty as the Court 
should impose, together with the stamp duty. The 
learned Judge took a very remarkable view of this 
matter. Before I go to that, I will read the section 
which I conceive would show what th© learned Judge’s



duty was. It arises under tlie proviso to eection 35 of 
fche Indian Stamp Act, II of 1899 :

^  7ENTJGrOPAI.

Provided that any sucli inatniment shall^ wubjeet to all 
just exceptions, be admitted ia evidence on payment of the duty Cootts  ̂  ̂
with wliich the same is chargeablej together with a penalty 
of Es. 0 . ”

That appears to me to be quite clear in its effect and 
to define \vitb.out any ambiguity the duty of the learned 
Judge in the case of a document being tendered un­
stamped, to admit it, subject to all just exceptions, 
and those words have been universally understood in 
the statutes in which they occur to mean that the 
section is mandatory to the Jadge, unless the instru­
ment is rendered inadmissible by the provisions of any 
other statute for the time being in force. Now, what 
the learned Judge did was this. He seems to have con­
strued these words of the section as giving him a general 
discretion as to fche admission of a docoment in circum* 
stances where he felt any doubt in his mind as to what 
the proper stamp duty was ; and I will read what he 
said about the document. The document is a very old 
one and is in a very dilapidated condition, but it is quite 
possible clearly to decipher all the material words I 
have already referred to. W hat the learned Judge says 
is this ;—

“ Plaiiitifl: coutends that this is one of the Just exceptioas 
and it should not be admitted. (That i« this document 1 am 
speaking of. Exhibit IV  in the case.) There is considerable 
force in his contention. In she first place the document rofern 
to a house and paugu the values of which are not given. The 
atamp duty on that part of the document cannot therefore be 
calculated. Considerable portions of the document are missing 
which might themselves be liable to further stamp duty and it 
is impossible to state what duty is leviable.^’

That appears to be the main reason why the learned 
Judge excluded this document. That, because it wag 
difficult for the Gourt to estimate the amount due by
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Bhimasena way of stamp duty and perhaps impossible to estimate it 
with absolute certainty, therefore the Court was entitled, 
fiBfliiig itselE in. that difficulty, to exclude the document 
altogether. That, of course, is an absolutely untenable 
argument, and we hold that the learned Judge acted 
under a complete misGonceptioii with, regard to it. The 
learned Judge gives certain other reasons for not admit­
ting the document, soma of wMcli reasoning is clearly 
ill-founded, because it is based on matters that are not 
appearing on the face of tke document but relate to the 
relations of the parties that arose since, about coiiclad- 
ing that defendants I, 2 and 3 w'ere acting in concert. 
Well, of course they were. The business of each and 
all of them was to defeat the plaintiff’s claim and this 
document was as available in the bands of any one of 
them to defeat the plaintiff’s claim as in the hands of 
any other* A suggestion wa,s made by Mr. Venugopal 
Kayudu, who of course finds himself in a very difficult 
position, that you can construe out of some obser­
vations of the Judge a suggestion that the docu- 
ment was not, within the words section 90 of the 
Evidence Act, produced from proper custody. It was 
in fact produced on a subpoena, by a man called 
Janardhana. He was the person who propounded the 
will of Seet-hammal, who was the widow of Parthasarathi 
Î Iudaliar, a lineal ancestor of the third defendant and 
he is the descendant of a grandson of Perumal Mudali 
the younger in .favour of whom this document was 
executed and to whom it will naturally belong. There­
fore we think that the suggestion that it was not 
produced from proper custody entirely fails. It seems 
idle in those circumstances to neglect the plain words 
of the statute which, says, to use a compendious 
eĵ pression, that a document purporting to be of tHs age 
wben produced from a custody wbere it would naturally
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be expe(3ted to bê  proyes itself. Of course it is open
to anylDody to are-ue tliat there were circumsfcances VmVGOTAt
of suspicion eitlier appearing from tlie look of the Mudau. 
document or from any extraneous evidence that can godtts

be produced, but it might make the document, which c .j. ’
is admissible, liable to be regarded by the Ooart as being 
either of no evidentiary value or possibly of being 
fraudulently concocted. There is no suggestion of 
that kind here at all. The onus would be entirely 
on the plaintiff to induce the Court to come to such a 
belief in view of the presumption clearly created by 
section 90 of the Evidence Act. I am therefore of
opinion that the learned Judge was entirely wrong
in rejecting this document: and having heard the 
argument of Mr. Venugopal ISTayudu, he has not dis­
placed from my mind the obvious priina facie conclusion 
that once that document is admitted his case was for 
ever gone, I desire to associate myself with the view that 
my learned brother is going to express with regard 
to the actual form in -which this appeal comes before 
us ; and I content myself with saying that, in my 
opinion, there is nothing to prevent us from doing 
substantial justice to the parties on the materials before 
this Court. In my opinion, the appeal succeeds and 
the plaintiff’s suit must be dismissed with costs through­
out. The second respondent (plaintiff) will pay the 
appellant (first defendant) his costs both liere and in the 
lower Court. The appellant will pay a penalty of Rs. 5J 
and a stamp duty of Es. 76.

Srinivasa A y ta n g a e , J.— I shall only say a few words SBiNiwaA
. , ,  T  . . . AsyANGAR, J.

with regard to the prelimmary objection that was taken 
to the hearing of the appeal by the learned vakil for 
the respondent. The third defendant originall}’'filed an 
appeal and by an order of this Court he was directed to 
furuish security for the costs of the plaintiif-respondentV 

4A
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He failed to do so and in consequence the appeal 
went off for default. The objection taken by the learned
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VEStraopAL
Mcn&u, vakil for the respondent is that in form the present 

Srinivasa appeal preferred by the first defendant was a memo- 
Qf cross objections siicii as is confcempiated under 

rule 22 of Order XLI of the Civil Procedure Code. His 
argument was that, when the appeal went off for default 
and there was no hearing of the appeal, the memorandum 
of cross objections oould not be heard; bat assam,in.g 
bhafc Order XLI of the Civil Procedure Code applies to 
this case, tAie legislature itself has provided for it in 
clause (4) of rule 22 of Order XLI. Before this new Pro­
cedure Code there was an expression of judicial opinion 
to the effect that suoh Gross objections could not be heard 
if there was no hearing’of the appeal itself. It is to pro­
vide against such contingencies that clause (4) provides 
that where, in any case in which any respondent has 
under this rule filed a memorandam of objections, and 
the origioal appeal is withdrawn or is dismissed for 
default, the objection so filed may nevertheless be heard 
and determined after such notice to the other parties as 
the Court thinks fit. JN"otioe of the memorandum of 
objections has been served and therefore there is no valid 
objection to its being heard. But, in my opinion. Order 
XLI has no application whatever to appeals from the 
original side. The appeal is provided under clause (15) 
of the Letters Patent and it is not an appeal from 
cne, the Bubordinate Court, to another, the Appellate 
Court, but from one Judge of the same Court to two 
or more Judges of the same Court. Kow, in such a 
case, the px’ovision is onlj for an appeal from a judg­
ment of one Judge. There is no doubt in the rules 
framed by this Court for original side appeals in rule 
351j there is a reference to memorandum of objeotionsj 
if any. The law of limitation provides 20 days for



appeals from a judgment of one Judge on tlie original Bhimaskna 
side and any provision for tlie filing of memorandum of 
objections by tlie rulevS of tliis Court will have tlie mubali.
necessary effect of extending tlie period prescribed by the SHSNivAaA
law of limitation for original side appeals ; but, in tMs 
case, apart from any question of limitation, there is 
absolutely no difficulty in treating what is called the 
memorandum of objections as a substantive appeal, be­
cause an appeal merely means a petition to the proper 
tribunal for the purpose of reversing or modifying a 
judgment of the Court or Judge from which or whom the 
appea] is preferred. This is that inform, and, apart from 
any nomenclature, there is absolutely no difficulty in 
dealing with the substance of this appeal and dealing- 
with it as a substantive appeal. However, I think the 
appellant in this case should under the rules of this Court 
treating it as a substantive appeal be required to pay 
another sum of Rs. 75 as and for additional Court fee.
There is, however, the question of limitation, and, though 
bhis appeal was not filed within 20 days of the judgment 
appealed against, still there is no doubt whatever that 
the appellant in this ease was misled by the rules of this 
Court and by the practice of this Court so long, and, 
therefore, if there is any case in which the provisions of 
section 5 of the Limitation Act can be invoked, this is 
such a case. The delay in the presentation of the 
appeal will therefore be excused, and the appeal is thus 
rendered competent. For the reasons set forth in his 
judgment by my Lord the Chief Justice, I agree that the 
appeal should be allowed as stated by him.
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