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alleged inconsisten t sta tem ents in  a deposition  m ay  w ell require, 
and  I  th in k  ,tliey  bo req u ire , to  be w atolied w ith  special care. 
JBufc I  can  see no  sufficient d istinction in  p rincip le  between such 
con trad ic tion  in  one depositiou and  iu  two. I f  i t  is an  offence 
u n d er s. 193 to mako tw o co n trad ic to ry  statem ents, one or 
o th er of which m ust be false, and  to do so w ith  a guilty  intention, 
ou two d is tin c t occasions, I  th iuk  i t  m u s t be equally  an  offence to 
m ake them on one occasion.

1 therefore ag ree  with the view  of T o tten h am , J . ,  upon tha mat
te r  referred  to  me,

W il so n ,  J .  (T o tt e n h a m , J . ,  co n cu rrin g ).— The rule m ust be dis
charged , h u t the period d u rin g  which, the  rigo rous portion  of the 
sentence w as suspended w ill co u n t as p a r t  o f th e  original 
sentence.

Rule discharged a n d  conviction affirmed.

REFERENCE UNDER THE BURMAH 
COURTS ACT,

Before Sir Richard G w l \  Kniyhi, Chief J"u8iice, and Mr. Justioe Beetrliy, 

MAHOMED HOSSEIN (P la is t i iw )  ». IN O D EE N  (Deebmdast) *

Lim itation fo r  second appeals under Burmah C ourts Aot— A ct 2LVII of
1875, s. 27.

A second appeal uuder s. 27 of tlio Bur mail Courts Act in not subject 
to tlio limitation of timo picsoribed for tin appeal to a High Oourt under 
tlio Limitation Aot of 1877.

I u  th is case, w hioh was one for th e  specific perform ance o f a 
contract, tho  p lain tiff obtained a deoreo in  th e  C ourt of th e  E xtra 
A ssistan t Com m issioner o f T outtgo.

The defendan t appealed to the D epu ty  Com m issioner who, on. the 
6 th  D ecem ber 1883, reversed the  decision o f the  low er Court.

O n th e  1 4 th  M arch  1884 (a t w h ich  d a te  m ore th an  90 days 
h ad  passed from  the da te  o f the  deoree of the lower Appellate 
C ourt), th e  p lain tiff presented  his appeal to  tlie Judicial Com
missioner.

* Reference uuder U10 Burniuli Courts Act of 1B75, made by T- Jiudiwe, 
Esq., Judicial Commissioner of Biitieh Bunnnh.
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M r. Gillbanh, for the appellant, contended that second appeals 
under s. 27 o f the B urm ah C ourts Aot were not appeals u n d e r ' 
the Civil Procedure Code, bu t were proceedings which ss. 3 and 
4 of th a t Oode left to the rules o f  the local A c t ; that under the 
Burmah Courts Act there was no lim it laid down in which 
appeals were to be presented ; and that the 90 d ay s  allowed under 
Art. 156 Soli. I I  o£ the  L im itation A ct did not apply. The Jud i
cial Commissioner entertained a  doubt as to the poiut raised, aud 
referred the question— W hether a second appeal under s, 27 of 
the B unnali Courts A ct is subject to the lim itation of time pre
scribed for appeals to the H igh Court uuder Art. 156 o f Sch.
I I  of the Lim itation A ct 1877, o r to any o ther period of lim ita
tion ?«—to the H igh  Court w ith  the following expression of 
opinion s—

“ Thia appeal is presented under s. 37 of the Burmah Courts 
Act X Y II  of 1875. I t  has been the practice o f this Court, when 
sitting with the powers of a H igh  Court, to apply to appeals made 
under the above section the te rm  of lim itation of 90 da}rs pre
scribed by A rt. 156 of the second Schedule of tbe L im itation Act 
to appeals made to a H igh  Court under the Code of Civil Proce
dure. I t  has been assumed that s. 96 of the Burmah Courts A ct 
justified tbis practice. The Special Court of British Burmah iu 
the case of Meo Myohe v. Vga Lo  in  construing the words of 
s. 29 u period prescribed by law  for petitions of appeal”  held 
that this period of limitation applied.”

“ B ut s. 29 relates to  cases where the lower Court o f appeal has 
confirmed the original decision.”

"  Another difference to be rioted is tha t equivalent wordB to those 
quoted from s. 29 are no t found in  s. 27.”

“  Moreover, iii s. 22 we find a special rule of lim ita tion ; and in 
ss. 37 and 88, where the L im itation Aot is applied to certain 
appeals and applications, express words were evidently deemed 
necessary by  the-Legislature.”

“  The discretion allowed to the  Court of the Judicial Commis
sioner in  adm itting  a seoond appeal under s. 27 of [he local A ct 
is no t lim ited by  the rules found in  sb . 584, 585 and 586 o f the 
Code of Civil Procedure ; aud it m ay be contended that the Lqgis- 
latare did not irieautU at the judioial discretion conferred should
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he limited by specified- periods of time, as biicIi limitations might 
be inconsistent with the doiug of the justice for which this juris
diction is evented.”

“  The differences to whioh I  havo referred, are tho basis of 
M r. Gillbanks’ argum ent that tho second appeal under s. 87 of 
tlio locul Act ia not an appeal under tho Coda of Civil Proce
dure, but a proceeding which ss. 3 aiul 4 o f that Code have to the 
rules of tho local A ct.”

et 1 can find no other lim itation applicable except th a t of the 
poriod of 90 dayB nnder the L im itation A c t ; aud if i t  be held 
th a t this period is not applicable, there will bo no express period 
o f lim itation, b u t the Oourt will lnvvo to consider the delay in 
m aking second appeal, and the consequences o f such delay, only 
as it considers other circumstances alleged to guide its discretion..

<f r  incline to this opinion ; b n t as I  en terta in  doubts, and as the 
practice of applying tho porioil of 90 days lias existed for soma 
years, I  determine to rofor tlio questions of lim itation of socond 
appeals under s, 27 of tho Burm ah Courts A ct to the High 
C o u rt/'

Ho one appeared on the reference.
The opinion of the Count (GUutii, C .J , ,  and Bevbhm v , J .)  was 

given by
G arth ,  C .J ,—This is a roference from tho Judicial Commissioner 

of British Burm ah under s. 31 of the B urm ah Courts A ct X Y II 
of 1875.

The question referred for tho decision o f this Court appeal’s 
to  bo Ih is : W hether a Becond appoal under s. 27 of tho Burnwlt 
Courts Aot is subject to the lim itation of tim e prescribed for 
appeals to the H igh  Court undor the Ind ian  Lim itation 'A c t  J bv 
in' fact, to  any lim itation whatever ?

The Judicial Commissioner statos th a t u  i t  has been, the pwttf* 
tice of this Court, when sitting with the powers o f a H igh  Com% 
to apply to appeals made under the abovesection, tho terra of limifenr 
tion of 90 days prescribed by Art. 156 of the second schedule of.tW 
Indian  Lim itation Act, for appeals m ade to a H igh  Court «octe 
tho Codei of Civil Prooedure.”  The question has been-: raised 
liovrpver, whether the L im itation A ct applies to a  second »pp»;l 
Wider a, of tho Burmah Courts Act.
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The rules as to.second appeals uuder the Burm ah Courts Aeb 
are contained in ss. 37— 29 of tlia t Act.

In  the first place, s. 27 deals with oases ia  whioh tlie 
Deputy Commissioner or Commissioner on appeal has reversed 
or modified the decisiou of the  Court of first instance. In  
such cases, the Judicial Commissioner may receive q second 
appeal, if on a perusal of the grounds of appoal aud of copies 
of the judgm ents of the subordinate Courts, a further consideration 
of the oase appears to him to lie requisite for the ends of justice.

The reception of the appeal is a m atter for his discretion.
Then tlie Apt goes ou to deal w ith cases, ia  which the Appellate 

Court has confirmed the decision o f the Oourt o f  first instance. In  
these cases, if  the question is one o f  fact only, tlie decision by 
s. 28 is final. I f , on the other hand, the question was one 
of law, then b y  s. 29 the party  aggrieved by such decision 
may either, (1) apply to the Court to state a case for the opinion 
of the Judicial Commissioner, or (2) ask for leave to appeal to the 
Judicial Commissioner,

In  either of these cases the application (1) or the appeal (2) 
must be made w ithin the period prescribed by  law for petitions 
of appeal.

Then s. 3d deals with cases where the first Appellate Court 
has refused to state a case, or to give leave to appeal under s, 29.

And in those casos also the  Judicial Commissioner m ay, if  
he pleases, call for the record o f the case, nnd proceed to try  i t  as 
if it had been preferred in due course under s. £9.

The general question, whether the provisions of the Litnitation, 
Act were intended to apply to appeals as of righ t under the Burm ah 
Courts Act, is no t now before us. I t  is possible that ihe Legislature 
intended to make them  applicable, though whether it  has done so 
is another m atter. I t  seems to us, however, that there ib a distinc
tion between appeals, which may be preferred as a matter o f rightf 
and such . appeals as are referred to in  sb. 27; find 34, and 
that this distinction is of the utmost importance in  the consideration 
of the.question now referred to us.

I n  .cases of. first appeal, and in  cases under s. 29 when an
application to state a case, or for leave to appeal is made to
the first Appellate Court) provision is made for a period of
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1884 limitation w ithin which such appeal or application should 
M a h o m e d  be preferred. B a t  iu cases falling under s. 27 oV s. 84,
H o ss e in  when the application is made direct to the Judicial Oommis-
IrroDEEH. sionov, and when the reception of the appeal is left to his 

discretion, there is no provision made in  regard to limitation. W e 
cannot bu t consider that d istinction is intentional. W e think it
m ust have heen intended, th a t while a period of limitation is
prescribed for appeals which m ay be preferred as a m atter of right 
aud which the Appellate Court is bound to entertain, cases under 
s. 27 or s. 31 of the Act should be left to the unfettered 
discretion o f the Judioial Commissioner. I t  is discretional with 
him to receive the appeal, and in the same w ay we think that the 
period within which he m ay receive it  is also left to hia dia
cre t ion.

N o doubt, tho Judicial Commissioner, in  the exercise of this 
discretion, would do well to consider whether the application to 
him  has been made within a  reasonable time, and he would 
probably refuse to interfere, if  the applicant had been guilty of 
undue delay ; b u t this is a m atter for his discretion only, and no 
rule, of lim itation has been laid down which would prevent his 
interference, if a t any time he thought i t  r ig h t to rehear or recoil* 
sider the case.

I t  is possible, that any application m ade to  him to rehear or 
reconsider the case, would be subject to the general rule of.limi
tation contained in  A rt. 1745 of the L im itation Acts, and that 
consequently i t  m ust be made w ithin three years from the time 
when the Tight to apply accrued. T hat question, however, does, 
not arise in  the presont caso.

W e think therefore that tho view taken by  the Judicial Commia- 
sioner is correct.


