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alloged inconsistent statements in 2 deposition may well require,
and 1 thick .they so require, to be watched with special care,
But I enn see no sufficient distinetion in principle between such
contradiction in one deposition and in two. If itis an offence
under 8. 193 to mako two contradictory statements, cne or
other of which must be false, and to do so with a guilty intention,
on two distinct occasions, I think it must be equally an offence to
make them on one oceasion. ‘

I therefore ngree with the view of Tottenham, J., upon the mat-
ter reforred to me,

Wison,J. (TorTENHAM, J., concurring).~—The rule must be dis-
charged, but the period during which the rigorous portion of the
sentence wos suspended will count as part of the original
sentence.

Rule discharged and conviction affirmed,

REFERENCE UNDER THE BURMAH
COURTS ACT.

Before Sir Richard Garth, Kuight, Chicf Justice, and My, Justicse Beverley.
MAHOMED HOSSEIN (Prirntire) ». INODEEN (Dermnpant)#
Timitation for sccond appeals under Burmah Courts Act—Act XVII of

1876, a. 27,

A second appenl undor s, 27 of the Burmah Courts Act is wot subject
to the limitation of time preseribed for an appeal to a High Court under
the Limitation Aot of 1877,

In this ease, whioh wag ofie for the specific performance of a
contract, the plaintiff obtained & decree in the Court of the Extrs
Asgistant Commissioner of Toungo.

The defendant appealed to the Deputy Commissioner who, on the
6th December 1883, reversed the decision of the lower Court.

On the 14th March 1384 (at which date wmore than . 90 days
bad passed from the date of the deoree of the lower Appsllate:
Oourt), the plaintiff presented Lis appeal to the Judicial Qo<
missionar,

* Refevence nuder the Burmah Courts Aok of 1875, modé by TL'Jiu'&ilfo
Esq., Judicinl Commissioner of British Burmah,
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Mr. Gillbanks, for the appellant, contended that second appeals
under 8. 27 of the Burmah Courts Aot were not appeals under
the Qivil Procedure Code, but were proceedings which ss. 8 and
4 of that OCode left to the rules of the local Aect; that under the
Burmah Courts Act there was no limit laid down in which
appeals were fo be presented ; and that the 90 days allowed under
Art. 156 Sch. IT of the Limitation Act did not apply. The Judi-
. cial Commissioner entertained a doubt as to the point raised, and

referred the question—Whether a second appeal under s, 27 of

the Burmah Courts Act is subject to the limitation of time pre-
soribed for appeals to the High Court under Art. 156 of Sch.
II of the Limitation Act 1877, or to any other period of limita-
tion ?——to the High Court with the following expression of
opinion i—

¢ This appeal is presented under s, 27 of the Burmah Courts
Act XVIIof 1875. It has been the practice of this Court, when
sitting with the powers of a High Court, to apply to appeals made

under the above section the term of limitation of 90 days pre-

gscribed by Art. 156 of the second achedule of the Limitation Act
to appeals made to a High Court under the Code of Civil Proce-
dare. Ithas been assumed that 8. 96 of the Burmah Courts Act
Jjustified this practice. The Special CTourt of British Burmah in
the case of Meo Myohe v. Uga Lo in construing the words of
8. 29 * period presoribed by law for petitions of appeal” held
that this period of limitation applied.”

“ But s. 29 relates to cases where the lower Court of appeal has
confirmed the original decision.”

« Another difference t0'be noted is that equivalent words to. those
quoted from s, 29 are not found in s, 27.”

¢ Moreover, in 8. 22 we find a special rule of limitation; and in’
s8, 87 and: 88, where the Limitation Aot is applied to certain
appeals and applications, express words were evidently ‘deemed
necessary by the-Legislature.” '

“The dlscletlon allowed to the Court of the Judicial Qommis~
.slonel in’ udmlttmg a seoond appea.l under 8. 27 of the Tocal Act
is not limited by the rules found in sa 584, 5856 and 586 of the
Oode’of Civil Pideedare; and it may ‘be-contended that the Legls-
lature did not mean that ‘the- Judlcml discretion conferred should
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1884 be limited by spocified: perieds of time, as such limitations might
“Manoswn D@ inconsistont with the doing of the. justice for which this juris-
Hossur¥  diction is created.”

InoDEER. ¢ The differences to whieh I have roferred, are the basis of
Mr. Qillbanks’ argument that the sccond appeal under s 27 of
the loonl Aet is not an appeal umlor the Code of Civil Proce-
dure, but n proceeding which ss. 8 aud 4 of that Code have to the
rules of the local Act.”

« T can find no other limitation applicable except that of the
poriod of 90 days under the Limitation Act; and if it be held
that this period is not applienble, there will be no express period
of limitation, but the Court will have to consider the delay in
making second appeal, and the consequences of such delay, only
as it considers other circumstances alloged to guide its diseretion...

“ I'incline to this opinion ; but as I entertain doubts, and as the
practice of applying the poriod of 90 days has existed for some
years, I determine to rofor the questions of limitation of second.
appenls under & 27 of the Burmah Qourts Act to the High
‘Court.”

No one appenred on the roference.

The opinien of the Court (Ganrm, C.J., and BEVERLEY, J.) whe
given hy

Garrr, C.J.~This is a reference from the Judicial Commissiongr
of British Burmah under s. 31 of the Burmah Coeurts Act XVII
of 1878,

The question veferred for tho decision of this. Court appears
to be. this: Whether n second appoal under s. 27 of the Burmal
Oourts Aot is subject to the limitation of time prescribed for
appeals to the High Court undor the Indian Limitation . Act ; ov
in fact, to any limitation whatever ?

The Judicial Commissioner statos that ¢ it has been the pupg-
tice of this Court, when sitting with the powers of -a High Cout,
to apply to appeals made under the abovesection, the term of limitas
tion-af 90 days preseribed by Art. 158 of the second schedule of thé
Indian Limitation Act, for appesls made to a High Ceurt under
the Code of Civil Procedure.’” The questicn has heen. raised
howegver, whether the Limitation Act applies to o -seeond . appent
nndex 5, 27 of the Burmal Courts Act.
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The rules as to second appeals under the Burmah Courts Aect
are contained in 88, 2720 of that Act.

In the first place, 8. 27 denls with ocases in whioh the
Deputy Commissioner or Commissioner on appenl has reversed
or modified the decision of the Court of first instance. In
such cases, the Judicial Commissioner may »ecsive @ second
appeal, if on n perusal of the grounds of appeal and of copies
of the judgments of the subordinate Conrts, a further consideration
of the case appears fo him to be requisite for the ends of justice.

The reception of the appeal is 3 matter for his discretion.

Then the Act goes on to deal with cases, in which the Appellate
Court has confirmed the decision of the Court of first instance. In
these cases, if the question is one of fact only, the decision by
8 28 is final. If, on the other hand, the question was one
of law, then by 8. 29 the party aggrieved by such decision
may either, (1) apply to the Court to state a case for the opinion
of the Judicial Commissioner, or (2) ask for leave to appeal to the
Judicial Commissioner,

In either of these cases the application (1) or the appeal ()
must be made within the period prescribed by law for petitions
of appeal.

Then s. 84 deals with cases where the first Appellate Court
has refused to state a case, or to give leave to appenl under s, 29.

And in those cnsos also the J udicial Commissioner. may, if
he pleases, call for the record of the case, and proceed to try it as
if it had been preferred in due ¢ourse under s. 29.

The genelal question, whether the provisions of the Litnitation,
‘Act wereintonded to apply to appeals as of right under the Burinah
Courts Act, is not now before us. It is-possible that the Leo'lslubure
‘intended to ‘make them applicable, though vhether it has dorie so
is another matter. It seems o us, however, that there is a distine-
tion between appeals, which may be preférred as a matter of mglzt
and such appeals as are referred to in ss. 27 and 84, and
that this distinction is of the utmost i importance in the consideration
of the guestion now referred to. us.-

In'.cases of. first nppeul and in cases. undetr s. 29 when an
apphcatxon to state 4 cnse,"or for le'we fo appeal is- made to
the finst Appellate Court, provision . is. made for a period of
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limitation within which such appeal or applicalion should
be preferred, But in cases falling under s. 27 or s 84,

‘when the application is made direct to the Judicial Commis.

gionor, and when the reception of the appeal is left to his
discretion, there is no provision made in regard to limitation. We
oannot but consider that distinotion is intentional. We think it
must have been intended, that while a peried of limitation is
preseribed for appeals which may be preforred as a matter-of right,
and which the Appellate Court is bound fo eateriain, cases under
8. 27 or 8. 34 of the Act should be left to the unfetfered
disoretion of the Judicial Commissioner. It is diseretional with
him to receive the appeal, and in the same way we think that the
period within which he may receive it is also left to hLis dis-
oretion.

No doubt, tho Judicial Commissioner, in the exercise of this
discretion, would do well to consider whether the application to
him has been made within a reasonable time, and he would
probably refuse to interfere, if the applicant had been guilty of
undue delay ; but this is a matter for his discretion only, and np
rule of limitation has been laid down which would prevent his

intevforence, if at any time he thought it right to rehear or recon-
sider the case.

It is possible, that any applicntion made to him to rehear or
reconsider the case, would be subject to the general rule of limi-
tation contained in Art 178 of the Limitation Acts, and that
consequently it must be made within three years from the time

when the right to apply acerued. That question, however, does,
not arise in the presont case.

‘We think therefore that the view taken by the Judicial Commiss
sioner is correct.



