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APPELLATE CIVIL,

Before Sir Murray Goiitts Trotter  ̂ Ohief Justice,
Mr. Justice Phillips and Mr. Justice Kurnaras'wami 

Sasfri.

S. G O P A L A  A Y Y A N G r A R  an d  a n o t h e r  (P e t it io k e r s ) ,
 ̂ February 11,

P e t it io n e r s , -— .— --------

M . K .  M A H O M E D  B B E A H I M  S O W T H E R ,  V .  N .  S E S H A  

I Y E N G A R  AND a n o t h e e  (R e sp o n d e n t s ) ,  R e sp o n d e n t s .*

Madras District Municipalities Act (F  of 1920), sec. 49, cl. 2 (3)
—Rule 12 of Election Rules—Election of Councillor—
Candidate ohtaining majority of votes unseated on ground of 
disqualification—Interest in contract with municipality 
— Right of candidate having next largest number of votes to 
he declared elected—Knowledge of voters as to the disqualify 
cAitiony how affects procedure—Fresh election, when ordered—
Election Rules, rule 12, construction of.

Where a candidate in a municipal election, who obtained the 
m a j o r i t y  o f  votes, w a s  unseated on the ground that h e  w a s  

interested in a  contract with t h e  municipality and so disqualified 
f r o m  bein^f a councillor, the candidate, who g o t  t h e  next highest
n u m b e r  o f  v o t e s ,  i s  n o t  e n t i t l e d  a s  a  m a t t e r  o f  c o u r s e  t o  b e  

d e c l a r e d  e l e c t e d  u n d e r  r u l e  1 2  o f  t h e  E l e c t i o n  B u i e s  f r a m e d  

u n d e r  t h e  M ia d r a s  D i s t r i c t  M u n i c i p a l i t i e s  A c t  ( V  o f  1 9 2 0 ) .

I t  i s  o n l y  i f  t h e  v o t e r s  w e r e  a w a r e  o f  t h e  d i s q u a l i f i c a t i o n  o f  

t h e  c a n d i d a t e  a n d  s t i l l  v o t e d  f o r  h i m  a n d  t h e r e  w e r e  e n o u g h  o f  

8 u c h  v o t e s  t o  d e s t r o y  t h e  m a j o r i t y  o b t a i n e d  b y  h i m ,  t h a t  t h e  

c a n d i d a t e  n e x t  i n  o r d e r  o f  v o t e s  i s  e n t i t l e d  t o  b e  d e c l a r e d  

e l e c t e d  j b u t  i f  the voters were i g n o r a n t  of the d i a q u a l i t i c a t i o n ,  

a  f r e s h  e l e c t i o n  s h o u l d  be o r d e r e d .

W h e r e  there is n o  allegation in  t h e  p e t i t i o n  by the s e c o n d  

c a n d i d a t e  that the v o t e r s  w e r e  aware of t h e  d i s q u a i i i i c a t L o i i , n o  

e n q u i r y  should be ordered a s  t o  t h e  k n o w l e d g e  o f  t h e  v o t e r s ^  

with a  v i e w  t o  d e c l a r e  t h e  p e t i t i o n e r  a s e l e c t e d v  Sohhs v .  Moreŷ
[ 1 9 0 4 ]  1 K . B . ,  7 4 ,  f o l l o w e d .

* Civil Eevision Petition No. 115 of 1934,
36
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GopAtA R e v isio n  P etition  under section II5» Civil Procedure
A T H A K G A R  p m  m

Code, asrainst tlie order of T. 8 . T ta g a e a ja  A y y a e , District
eowtheb. Judge of TrichiBopolys in Original Petition No. 138 o£

1923.
In an election held under tlie Madras District 

Municipalities Act (V  of 1920) for tlie selection of a 
councillor of a ward in the municipality of Trichinopoly 
the first respondent secured the m ajority of votes, while 
the second respondent obtained the next largest number 
of votes. The petitioners, who were two of the electors, 
filed an application in the District Court, under rules 1,
2, 3, 11 and 12 framed under the Act, to cancel the 
election of the first respondent on the ground that he 
was disqualified to be a candidate for election as he was 
interested m a contract entered into by him with the 
municipality; the petition also prayed that the second 
respondent should be declared elected under rule 12 of 
the Election Rules; the petition did not allege that 
the voters who cast their votes for the first respondent 
had knowledge of his disqualification and yet gave him 
their votes. There was a later application, filed by the 
second respondent and another councillor under 
section 51 of the Act, for declaring the election of the first 
respondent invalid on the same ground and for declaring 
the second respondent (first petitioner therein) as duly 
elected. On the latter petition the District Judge 
passed an order holding the election of first respondent 
invalid on the ground of the disqualification mentioned. 
On the former petition, the learned Judge held that the 
second respondent should not be declared elected 
and ordered a fresh election. The petitioners prefeiTed 
this Civil Revision Petition to the High Court.

D. Bamaswami Ayyangar for 0. 8. Venhata Acfia/riar 
for petitioners.— The election of the first respondent 
has been held to be void : the second respondent who



got the next largest number of votes is entitled to be
declared elected^ if he applies. Tlie provisions of rule 12 
expressly require tliafc the candidate wbo has tlie next bowthee. 
largest number of votes sliould, if lie applies, be declared 
elected, unless his election is void on any legal ground.
See 12 Halsbury, page 1218, and Fraser on Elections, 
page 227 ; Brown v. Ben'eQ.)- I f  the disqualification is 
known to such a number of voters for the successful 
candidate, deducting which number the second man gets 
a majority over the firsts the second is declared elected.
Here there is no ground of invalidity for the election of 
the second respondent. The disqualification of the hrst 
respondent was well known to the electors.

A. Krishiasiimrd Ayyar {amicus curiae).— The 
candidate who has the next largest number of votes does 
not always get declared elected as a matter of course 
when the successful candidate is unseated on ground of 
disqualification. I f the disqualification is known to the 
electors and yet they throw away their votes on him, then 
if such votes being deducted, the second candidate gets 
a larger number of votes than the first, the latter is 
declared elected, Hobbs v. Morey(2) and Boyce y. Wh,ite{%).

If the disqualification is known or obvious to 
electors (such as being a woman), the next candidate 
may be declared elected. B.eresford Rope y . Lady 
8a'iidJmrst{4)f Pritchard v. Mayor  ̂ etc,, of Bangor(h),

JUDGM ENT.

In this case the candidate who obtained the greatest 
number of votes at the election was unseated on the 
ground that he was interested in a municipal contract 
and that therefore he was disqualified from sitting. The
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<1) (1889) 5 T .L E .,2 4 7  (2 )11904]
(3) (1905) 92 Law Times, 240, ^4) 553 70*

(6) (188S) 13 App. Oas., 241.
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Â '̂ K̂GAK Glaimed tlie seat but lie did not allege tiiat tlie
t- disqualification under wiiich tlie successful candidate 'was

ESKiHIM „
Boweheb. ultimately found to labour was known to all or any oi 

the TOters -who cast their votes for him. The first 
argument on behalf of the second respondent was that 
rule 12 of the rules for the decision of disputes as to 
the "validity of an election means that if the seat was 
claimed by the petitioner, the Judge must declare him 
duly elected and that the option of ordering a second 
election only applies to cases where the petitioner did 
not claim the seat. That seems to us a quite untenable 
view and we do not think that the draftsman of 
these rules— and it is a matter of common knowledge 
that both the District Municipalities Act (V  of 1920) 
and the rules drawn under it were very largely based on 
English precedents and English decisions— could have 
meant to overlook the fundamental principles which 
have governed English Electoral Courts for many years. 
The principles appear to be these and we cannot put 
them better than they were put in the argument of Mr. 
Corrie Grant in Hobbs v. Morey(1). He says :

‘ ^ t b e  p r i n c i p l e  o f  E l e c t i o n  L a w  is  t h a t ,  w h e n  t h e r e  h a s  

b e e n  a n  e le c t io n ^  t h e  c a n d i d a t e  w h o  is  d e c l a r e d  t o  'b e  e l e c t e d  

m u s t  h e  s h o w n  t o  h a v e  t h e  m a j o r i t y  o f  v o t e s / ' ’

This p'ima facie requirement of the law is subject to 
a modification. He goes on

“  I f  h o w e v e r  a  c a n d i d a t e  i s  d i s q u a l i f i e d  b y  s t a t u s  a s  i n  t h e  

c a s e  o f  w o m a n  o r  f e l o n ,  t h e  v o t e s  g i v e n  f o r  t h a t  c a n d i d a t e  w i l i  

h e  h e l d  t o  h a v e  b e e n  t h r o w n  a w a y  a n d  t h e  o p p o s i n g  c a n d i d a t e  

a l t h o u g h  i n  f a c t  h e  h a s  r e c e i v e d  a  le s s  n u m b e r  o f  vofces^ w i l l  b e  
d e c l a r e d  t o  b e  e l e c t e d . ”

That was the argument which was accepted by the 
learned Judges, and on which Mr. Justice K ennedy’s 
judgment is based. There are several authorities which 
we need not trouble to go into. The effect of those
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authorities is that, if a voter throws away a vote by Gopala ̂ __ AYrANGAB
ignoring something which he could have known and which '»■Ebeahim
would have told him that he was throwing away his vote EowTHaB. 
because he was giving it for a person who could never 
succeed in the election, then his vote has to be taken as 
wiped out of the election and if there are enough of such 
votes to destroy the majority, the man who has the nest 
highest number of votes can be declared duly elected ; 
but, if the votes were given in ignorance of the disquali- 
fioation under which the candidate of his choice was in 
fact labouring, then it would be inequitable to allow 
the votes to be thrown away for that reason and the 
only proper course is to order a fresh election. There is 
a passage in the judgment of Kennedy, J., which is relied 
upon to show that in this case it would be a suitable 
course to have a further inquiry to see whether the 
second respondent can bring himself within the words 
of the learned Judge. Those words are these. He sets 
out the principle that the disqualification should be 
apparent and says,

“  As here the disqaalifioation was not apparent and the 
petiuion does not allege that the voters knew of the respoudent’a 
disqualification (the only notices being notices to the Mayor 
and to the opposing candidate) and the petitioner had only a 
minority of votes, I do not ttiink he can successfally claim the 
seat.”

We respectfully accept the view put forward by
.Kennedy, J., as accurate, though, we see the very 
inconvenient consequence that might arise if such an 
inquiry as is outlined were ever ordered. But as there 
is here no allegation of knowledge of the disqTialification 
on the part of the persons who voted for the unseated, 
candidate, we agree that the proper course is, the on© 
suggested by the learned Judge and there is no cause to 
interfere. Both the petitions are dismisse d.


