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knowing it  to be stolen. I t  appeared) tbat iu the Sessions Court 
Chowri K asai bad been granted a pardon uuder s. 338  o f the 
Criminal Procedure Code and released, and Sadhee K asai was 
found b y  both assessors to be g u ilty  under s. 411 o f  the Penal 
Code, and was sentenced to rigorous im prisonm ent for two years 
by the Sessions Judge. A fter perusing the record , the Court 
( P i t iN S E P  and M a c p h e r s o n ,  J J .)  passed the follow ing ord er:—  

As the case is now pi’esented to us on review  o f  the Sessions 
Judge's statem ent, and on perusal o f  the record w e think ib 
sufficient to point out to the Sessions Ju d ge that the offences 
under trial not being exc lu sive ly  w ithin the jurisd iction  o f  the 
Court o f Sessions, the Sessions Ju dge was dot com petent to  
tender pardon under s. 338 o f  the Criminal Procedure Code to 

Chowri K asai.

Before M r. Justice Wilson, Mr. Justice Tottenham and M r. Justice
Norris.

HABIBULLAH ( A c c u s e d )  v .  QUEEN EMPRESS ( C o h p i a w a n t ) . *

Alternative charge and conviction—False evidence— Penal Code (Act
X L V  o f 1860), s. 193—Criminal Procedure Code (Act X  o f  1882), ss.
233, 554 and Sch. 5, X X V I I I , I I ,  (4.)

A prisoner was convicted on an alternative charge in the form pro
vided by Sch. 5, XXVIII, I I ,  (4) of the Criminal Procedure .Code (Act 
X of 1882) of having given false evidence, such evidence consisting of 
contradictory statements contained in one deposition which he was under 
cross-examination and re-examination as a witness in a judicial proceeding. 
There was no finding as to which of the contradictory statements was false.

Held, ( N o e e i s ,  J,, dissenting) that s. 233 of the Criminal Procedure 
Code did not affect the matter and that the conviction was good.

Semble per Wilson,. J .—The decision in The Queen v. Bedoo Noshgo {1), 
though a guide to tlie discretion of Courts in framing and dealing with 
charges, was not intended to, and does not, affect the law applicable to the 
matter.

T his was a ru le to show cause w hy the conviction  o f  the peti
tioner uuder s. 193 o f  the Indian Penal Code before the Jo in t

0 Rule No. 66 of 1884 against the order of E. Staley, Esq., Officiating 
Joint Magistrate of Dacca, dated the 10th day of December 1883, affirmed 
by T. Smith, Esq., the Sessions Judge of Dacca, dated the 14th January 1884.

(1) 12 W . K., Cr. 11.
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M agistrate of Daccaj affirmed on appeal by tlie Sessions Judge, 
should not be Bet aside as bad in  law.
• The facts of the case were as follows :—

The petitioner was cliargqd in tbo alternative with having com
m itted perjury in  a deposition given by him  during  the hearing 
of certain suits in the Court of the Second Subordinate Judge of 
Dacca. H e was examined as a witness on behalf of the defen
dants in  those suits, and during his cross-examination, which com
menced on the 12th September, he adm itted th a t certain entries in 
account books and certain letters were in  his handwriting. On 
the 13tli Septem ber lie was re-examined, (his cross-examination 
having terminated late on tlie evening of the  12th,) and on his 
re-exam ination he contradicted his statem ents as to the entries 
and the letters, and swore positively th a t they  were not in his 
handwriliug. I t  was in  respect of these contradictory state
ments that sanction to prosecute was given and tha t the charge 
was brought. The Jo in t M agistrate, finding tha t he had a 
strong motive for contradicting his first statem ent, and that it 
was not a m istake made through inadvertence, -without 
deciding aB to which of the statem ents was false, oonvioted the 
accused upon two Bimilav charges, one in  respect of the state-, 
menfc as to the entries in tho account books and the other iu 
respect of the statement as to the letters, and sentenced him to 
a  year’s rigorous imprisonment on eaoh charge.

This decision was upheld on appeal by the Sessions Judge 
The petitioner then applied to the H ig h  C ourt in  the exercise 

of its revisional powers, to send for the record with a view of 
quashing the M agistrate’s order, on the ground, that an alterna
tive charge of g iving false evidence under s. 193 of the Indian1 
Penal Code would not lie, when' the* charge was based upon con
tradictory statem ents contained in one and the same deposition.

O n the hearing  of the application, Mr. Pugh  aud Mr,
Gftsper appeared ou behalf of the petitioner, and the Court issued 

the present ru le .,
The rule came on to be heard before a Division Bench of the. 

H igh Court consisting- of Tottenham and N oam s, J J .
H r. Pugh, M r. M. P .  Gasper, Baboo Durga Mohun D ais and 

Baboo Umbica Churn Bose for the petitioner.
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Tlie Advocate-General (M r. G. 0 . Paul) and Baboo Chunder 
Madhub Ghose for the opposite party .

Tiie Advooate-G-eneral in showing cause against tho rule cited. 
The Queen v. Mussamut Zumeerun (1) and The Queen v. Mahomed 
Humayoon Shah (2).

M r Pugh  in support o f the rule referred to Empress of India  v. 
Nias A li  (3), the judgm ent of Jackson, J ., in The Queen V. Mahomed 
Humayoon Shah (2), and upon tlie question of the effoct of illustra
tions to an Act, to Koylash Ohunder Ghose■ v. Sonatun Chung 
JBarooie (4). He also referred to Taylor on Evidence, 1th edition, 
708; Roseoe on Evidence,.825 ; and Peake's N id  Prius, 52.

The nature o f tho argum ents appears sufficiently from the 
judgments of the Division Bench, which were as follows.—

Tottenham, J.— This is a rule to bUow cause why the con
viction of the petitioner under s. 193 of the Indian Ponal Oode 
before the Jo iu t M agistrate of Dacca) affirmed by the Sessions 
Judge on appeal, should not be set aside as bad. in law

The charge upon which the petitioner was convicted was in 
the alternative form, of which an  example is giveu in the 5th 
schedule of the Code of Crim inal' Procedure, and in  respect 
of two contradictory statements made by the petitioner in  the 
course of one and the same deposition: the one being made 
one day iu cross-examination, and the other the following- day in 
re-examination.

The ground on which we have been asked to interfere, and set 
nside the conviction, is, that a charge, in  the alternative form, of 
intentionally giving false evidence by m aking contradictory sta te
ments., cannot legally be framed where the statements in question 
are contained in one single deposition ; bu t is allowable only in  
case the statements are contained in distinct separate depositions.

The particular form given in the schedule to the Oode clearly 
refers to separate depositions made on distinct occasions, visi, in 
Jin enquiry before a M agistrate, and a t the subsequent trial in  
the Sessions Court. I t  is contended that there is no Warrant

(1) 6 W. R„ Cr. 65 ; B, If. K.. P. R., 521.
(2) 21 W. R., Cr. 72; 13 B. L. R,, 324,
(3) I. L. R., 5 AIJ., 17,vp. 22-
(4) I. L. R .,7  Calc., 182, p .1 3 6 .
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iu la w ,' except in  thia form and in s. 554- which authorises 
its use, for a single alternative charge of g iving false evidence, 
and it is submitted-, tha t the law should not be stretched in 
th is direction so aa to have a charge in tlie alternative made 
in  respoct of contradictory statem ents m ade in  the course of 
one deposition. And i t  is argued th a t, if  such a charge is- good 
in  law, no witness could safely correct an erroneous statement 
once made : for by so doing, he would render himself liable to 
prosecution, and if  prosecuted, his conviction would inevitably 
follow should there be no obligation on the prosecution to prove 
which of the two statem ents was false.

A fter giving the m atter the m ost careful" consideration in my 
power, I  am of opinion thnt there is no th ing  illegal in  the 
charge before us ; and that the  conviction bad upon it- is good 
in  law. In  this country i t  has more th an  once been 
held, tha t a conviction for in ten tiona lly  g iv ing  false evidence 
m ay be had upon a  charge in  an  alternative form, and 
w ithout any fiuding as to which sta tem ent is false, the"  
Full Bench cases, Queen v. Mnssamnt Zumeerun (1) and Queen 
v . Mahomed Ilumayoon Shah, (2) establish, th is proposition, and 
the present Oode of Criminal Procedure, by providing a form 
for such a charge, has continued the sta te  o f the law previously 
existing. A nd there seems to be no au tho rity  for holding' the 
contrary view or for confining th a t view to cases in which two 
distinct proceedings are in question. And' little  reason exoept 
supposed expediency. The argum ent th a t, because the form 
given as an example in the schedule to the Oode deals with a 
case in which tho two statem ents were made in  distinct proceed
ings, therefore, no similar form may be used iii respect of 
statem ents m ade in  one and the same proceeding, appears toime 
n o t en titled  to. any weight.

For a. 554 wbicb prescribes the use o f the forms, in tbs 
schedule, expressly provides for such modification# in the forms as 
the circumstances of cases m ay req u ire ., A witness m ay,j and 
sometimes does, make aa flagrantly contradictory statements in 
the same proceeding as-ho may make in two d istinct proceeding^

<1) 6  w .  It ., O i  65  ; B. L. JJ'., F .  B ., 5 3 1 ,

(2) 21 W . R . Or., 73  j-1 3  13. L. 11., 32-A.
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ami it may bo as difficult iu  one case as the other to determine 
which is false. I see no reason to suppose that the Legislature  
intended to g ive  im m unity in  th e one case, but to allow a 
prosecution in the other. I t  seem s to me on ly  reasonable to
suppose that it was intended that tlio same peril should- attend tbe
witness in either case.

And as to the argum ent, that this view  o f  the law renders it 
unsafe for a witness even  to correct or alter a statem ent which  
he has once made, I  do not think tbat an honest w itness bas 
any reasonable gi'ound for apprehension. H e cannot be prosecut
ed unless tbe Court before which he bas deposed, or a superior 
Court, sanctions a prosecution after sncb enquiry as m ay be 
n ecessary; and no Court would sanction the prosecution o f  a 
witness, unless satisfied that be bad deliberately and intentionally  
made the two contradictory statem ents, not m erely by w ay o f bond; 
fide correction o f a m istake, but intending in one or other instance 
to state w hat be knew  to be untrue or did not know to be
true. And further even when prosecuted, the w itness cannot be
convicted on an alternative charge for correcting an error ; but 
can be convicted only upon the Court being satisfied that in  one 
or other o f  the instances charged the accused did intentionally 
give false evidence. The essence o f  tbe offence is the intention, 
and that m ay ex ist where the contradiction is  in various stages  
of a single deposition, as w ell as where it is  m anifested in two  
distinct proceedings. I  com e therefore to the conclusion that the 
law permits the charge upon wbicb tbe petitioner bas been convict
ed, and I see no particular hardship in tbat state o f  the law to a 
person who w ilfu lly  g ives false evidence.

I  would discharge tbis rale, and would order the petitioner to 
undergo tbe sentence passed upon him .

N orris, J .— The petitioner in this case was exam ined as a witness 
on behalf o f  the defendants at the hearing o f  the suits, wbicb were 
tried together, by the Second Subordinate Ju dge o f  D acca. Tlie 
petitioner’s exam ination-in-chief and cross-exam ination took  
place on the 12 th September 1883 ; the cross-exam ination was not 
concluded until a late hour and the re-exam ination waspostponed un
til the follow ing day. In bis cross-exam ination the petitioner adm it
ted that certain entries in certain account books, which were showu
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to him, wero iu his h an d w ritin g; and that a letter, in which he adm it
ted that he lmd been gu ilty  of em bezzlem ent, was also in  his handwrit
ing ; in  his re-exam ination he contradicted his previous statem ents 
w ith regard to the eutries and the letter, and positively denied that 
any or either o f  them were in his handwriting. Sanction having been 
obtained from the Ju d ge for the institution  o f  a prosecution against 
the petitioner, he was brought before the Officiating Jo in t M agis
trate o f  D acca who, after taking evidence, framed the following  
charge I  hereby charge you , Khajieh Habibullah, as follows : 
That you  on or about the 12th day of September 1883, at Dacca, 
in  a stage of a jud icia l proceeding, viz., in  tbe trial o f suits E os. 88 
and 93 o f 1882 in the Oourt o f the Second Subordinate Ju dge being  
a w itness cited by the defendants in those, the jo in tly  tried, suits, on 
solem n affirmation stated “ E xhibit I X  is in  m y handwriting aud 
the signature is m ine,”  and on the 13th day o f  Septem ber, in  the 
sam e jud icia l proceeding, stated “ E xhib it I X  is not in  m y hand
w ritin g,” and whereas one of those statem ents you  either knew  or 
believed to be false or did not believe to be true, you  thereby com
m itted an offence punishable under s. 193 o f the Indian Penal 
Code, aud within the cognizance o f this Court, and thereby direct 
tbat you  be tried by this Court on this said charge.”  The M agistrate 
also framed a second charge with reference to the petitioner’s state
m ents regarding the entries in  the account books. The Jointo o
M agistrate convicted the petitioner, and sentenced him to two years 
rigorous im prisonm ent, one year ou each charge. Tbe petitioner 
appealed to the Sessions Ju dge, who confirm ed the co n v ic tio n ; he 
then applied to us, in the exercise o f  our revisional powers, to send 
for the record with a view  o f quashing the M agistrate’s order, on 
the ground that an alternative charge of com m itting an offence 
nnder s. 193 o f the Indian  P en al Code was bad where such 
charge was based upon alleged contradictory statem ents made in 
the same deposition.

W e granted a rule to show cause w hy the conviction should not 
be se t aside. On the argum ent o f  the rule, the Advocate-G eneral 
appeared to show cau se; Mr. Pugh  aud Mr. G asper supported the 
rule. I  regret that after the best consideration I  have been able 
to bestow upon the case, I  find jn y se lf  unable to agree with my 
brothei’ Tottenham  in the conclusion at which he has arrived.
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I  am of opinion th a t the rule should be made absolute. The 
Advocate-General xirged tlmt the point, was concluded by authority, 
and lie referred us to  two cases, Reg. v. Mussamut Zumeenm  
smd Reg. v. Mahomed Humayoon Shah. These were both 
Full Bench decisions ; the first was a deoision upon the provisions 
of the Code of Criminal Procedure of 1861 'with regard to 
alternative charges, the second was a decision upon tbe provisions 
of the Oode of 1872 with reference to such charges.

I  am undoubtedly bound by these decisions, unless I  can dis
tinguish the fasts upon which those decisions were based from the 
facts of this case. I  trust, however, th a t I  shall not be considered 
presumptuous, i f  I  respectfully say th a t I  Bhare in  the doubts 
expressed by N orm an and Campbell, J J . ,  in the first case, and 
tha t the judgm ent of Jackson, J . ,  in  the second ease, and the 
reasoning by whioh he arrived a t  bis conclusion, commend . them - 

. selves- to my judgm ent. TEfcre appears to me, however, to  be an 
essential distinction between the  cases above cited and tliis ease. 
In  both the oited cases the alleged contradictory statements were 
made in two separate depositions taken on two distinct occasions. 
In  Reg. v. Mussamut Zumeerun the first statem ent was made 
before a M agisfrate on the 14th October 1865, and- the second 
statement before a Bessions Ju d g e  on the 18th December 1865.

In  the case of Reg. r .  Humayoon Shah, the charge agninsfc 
the prisoner was tl that he did on or about the 23rd1 Jan u ary  1873, 
at Alipovs, in the course of the trial of Tulsi Dass D utt and Ma
homed L a tif  on a charge of cheating, Btate in  evidence before 
Moulvi Abdul Latif, D eputy M agistrate of Alipore, that, &c., &c., 
and that lie did on or about the 13th February  1873, in  the course 
of the trial of I . R . Belilias, Tulsi Dass D utt and Mahomed Latif 
in the same oase o f  cheating state in evidenoe before Moulvi Abdul 
Latif, Deputy M agistrate of Alipore, that, &c., &o.”

Now, i t  is plain th a t though i t  is oalled “  the same case o f cheat* 
ing”  it  could not have been strictly  speaking “  the same case,”  The 
case on the 23rd . Ja n u a ry  was a  case against two persons only, 
Tulsi Dass D u tt and Mahomed L a tif ;  the case oia the 13th 
February was one against three persons, I . I t. Belilias, Tulsi Dass 
D ntt .and Mahomed Latif. I .  I t .  Belilias had clearly been added aa 
a defendant between 23rd Ja n u a ry  and 13th F e b ru a ry ; tho pri-
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soner’s ev idence ag a in st th e  tw o defendan ts 011 23rd Jan u a ry  
could no t have been used ag a in st tho added defendant on 13th 
.February  w ithou t his having  been r 0- 8w orn. Tliere would tlms 
bo tw o depositions on two distintifc occasions on Jwo different 
charges.

I n  this case, though a n ig h t elapsed betw een  the cross-exarivina
tio n  aud tho re-exam ination  o f llio p e titio n e r, the alleged contra
d ic to ry  sta tem ents were m ade iu  one and tho sam e deposition1, on 
the hearing  of one case.

I  thiuk i t  would be a very dangerous tiling  to extend the prin:> 
ciplo of the F u ll Bench cases to sueli a case as this ; it would render 
i t  unsafe for a witness to correct the deposition. I  am of opinion' 
upon the ground of the distinction I  have pointed out, that the Full 
B&nch cases aro not in point, and tlm t the rule should be made 
absolute.

The Ju d g es having  disagreed, the case w as re ferred  to Mu'. Justioe 
W ilson aud re-argued  before him .

Tho sam e counsel appeared as a t  the prev ious hearing , with' the 
exception of M r. Pugh— Mr. M. P, Gasper a rgu ing  tha casein  
support of th e  rule.

T he following ju d g m en t was delivered  by

W ilson , J.—This caso has been referred to me in consequence of 
a difference o f opinion between Tottenham and Norris, JJ.

T he accused has been charged  w ith , and  convicted of,, offences 
n nder s. 193 o f the P en a l Code. E ach  charge followed the 
form  given iu  schedule V , X X V I I I ,  I I  (4 ) to  the Code o f  Crimi
n a l P rocedure  an d  charged h im  w ith  h av in g , in  the course, of ,a 
ju d ic ia l proceeding, made, as a w itness, two contrad ictory  state? 
m eats , one or o th e r of which he knew  to  be false or did n o t believe 
to  be true . T he conviction is in  accordance w ith  the charge without 
an y  expieas find ing  w hich o f tw o co n trad ic to ry  statem ent's was 
false.

M r. Gaspm') w ho appeared for th e  accused, ra ised  these points. 
F irs t ho a rg u ed  th a t, u n d er the  p resen t law ,' a  charge and  convic
tion o f th is n a tu re  is in  no case g ood . Tho vnlid ity  of su„<$i 
charges has tw ice come before Full B enches of . th is Court,

In  tlie Queen v, M xm anm i. Zumecrwi such  a . charge se$:W
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to have been regarded as an alternative charge of perjury com
mitted either on tlio one occasion or on the other, and to have 
been hetd good on tha t ground u n d e r  the Procedure Oode 
then in  force. I f  the m atter be viewed in th a t light, it would 
be very difficult to reconcile such a charge with s, 455J of the 
Oode of 1872 or with s. 233 of present Code, which requires that 
enoh offence shall bo the subject of a separate charge, excppt in  
the particular enses (of whioh this is n,ot one) in which alternative 
charges are expressly allowed.

B ut in the subsequent Full Bench case of The Queen v. Mahomed 
Eumayoon Shah, Couch, C.J.,, with whom Kem p, J ., concurred, 
expressly lays down th a t snch a charge is no t a charge of two 
offences in the alternative, but, o f one- offence. And I  th ink tlie 
judgments of M orris, J .,  w ith whom Birch, J . ,  concurred, and of 
A'inslie, J . ,  embody tlie same view. The other two Judges wlio 
made up the m ajority of the C ourt did not give their reasons. 
I  th ink  I  am. bound to  accept tliia view of tlie. law,, though, if  it 
were not fram ed by authority , it is not a  view tliat I  should 
myself have taken.

I f  this be so, s. 233 does not affect the m atter. And the form 
of charge given in the schedule^ which is sanctioned by s. 554 
and bas been followed in : this case, is legitim ate and may be fol
lowed by a  corresponding conviction. I  thinli, therefore* tha t Mr. 
Gasper’s first contention fails;

Secondly, he argued  that a charge and ccmviction in the .present 
form can only properly be used in a case in which it is impossible 
to find, upon the evidence obtainable, which of the two inconsistent 
statements is t r u e ; and' for tliia he cited The Queen v. B&doo 
Noshyo. As a guide to the discretion of Courts in fram ing 
charges and in dealing with them , I ’ think what is there said is of 
g reat importance. B u t it? ennnot affect, and was not, 1 tlimk, 
intended to  affefct, the la #  applicable to the m atter.

Thirdly, M i. Gasper argued* that the rule'which lias tiecirlkid 
down does not apply in  a case where, as here, tlie" two inconsistent 
statements have been maderiii the course of tliei same depositioil. 
It, ia no doubt very im portant that a witness honestly desiring to 
correct fc an error in his evidence should not be deterred from doing 
so by  the risk of a crim inal charge. And charges arising' out of
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alleged inconsisten t sta tem ents in  a deposition  m ay  w ell require, 
and  I  th in k  ,tliey  bo req u ire , to  be w atolied w ith  special care. 
JBufc I  can  see no  sufficient d istinction in  p rincip le  between such 
con trad ic tion  in  one depositiou and  iu  two. I f  i t  is an  offence 
u n d er s. 193 to mako tw o co n trad ic to ry  statem ents, one or 
o th er of which m ust be false, and  to do so w ith  a guilty  intention, 
ou two d is tin c t occasions, I  th iuk  i t  m u s t be equally  an  offence to 
m ake them on one occasion.

1 therefore ag ree  with the view  of T o tten h am , J . ,  upon tha mat
te r  referred  to  me,

W il so n ,  J .  (T o tt e n h a m , J . ,  co n cu rrin g ).— The rule m ust be dis
charged , h u t the period d u rin g  which, the  rigo rous portion  of the 
sentence w as suspended w ill co u n t as p a r t  o f th e  original 
sentence.

Rule discharged a n d  conviction affirmed.

REFERENCE UNDER THE BURMAH 
COURTS ACT,

Before Sir Richard G w l \  Kniyhi, Chief J"u8iice, and Mr. Justioe Beetrliy, 

MAHOMED HOSSEIN (P la is t i iw )  ». IN O D EE N  (Deebmdast) *

Lim itation fo r  second appeals under Burmah C ourts Aot— A ct 2LVII of
1875, s. 27.

A second appeal uuder s. 27 of tlio Bur mail Courts Act in not subject 
to tlio limitation of timo picsoribed for tin appeal to a High Oourt under 
tlio Limitation Aot of 1877.

I u  th is case, w hioh was one for th e  specific perform ance o f a 
contract, tho  p lain tiff obtained a deoreo in  th e  C ourt of th e  E xtra 
A ssistan t Com m issioner o f T outtgo.

The defendan t appealed to the D epu ty  Com m issioner who, on. the 
6 th  D ecem ber 1883, reversed the  decision o f the  low er Court.

O n th e  1 4 th  M arch  1884 (a t w h ich  d a te  m ore th an  90 days 
h ad  passed from  the da te  o f the  deoree of the lower Appellate 
C ourt), th e  p lain tiff presented  his appeal to  tlie Judicial Com
missioner.

* Reference uuder U10 Burniuli Courts Act of 1B75, made by T- Jiudiwe, 
Esq., Judicial Commissioner of Biitieh Bunnnh.


