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knowing it to be stolen. It appeared, that in the Sessions Conrt 187t
Chowri Kasal bad been granted a pardon uuder s. 338 of the ~ Qummn
Criminal Procedure Code and released; and Sadhee Kasal was EMPﬁESS
found by both assessors to be guilty unders. 411 of the Penal SApmEE
Code, and was sentenced to rigorous imprisonment for two years
by the Sessions Judge. After pernsing the record, the Court
(Prinsep and MaceuersoN, JJ.) passed the following order :—

As the case is now presented to us on review of the Sessions
Judge's statement, dnd on perusal of the record we think ib
sufficient to point out to the Sessions Judge that the offences
under trial not being exclusively within the jurisdiction of the
Court of Sessions, the Sessions Judge was mnot competent to
tender pardon under s. 838 of the Criminal Procedure Code to

Chowri Kasal.

Before Mr. Justice Wilson, Mr. Justice Toltenham and Mr. Justice
Norris,

HABIBULLAH (Accusep) ». QUEEN EMPRESS (CoMPLAINANT).* Ap,i}SS* o8
Alternative charge and conviction—False evidence—Penal Code (Act July 1.
XLV of 1860), s. 193—Cisiminal Procedure Code (Act X of 1882), ss.

233, 554 and Seh. 5, XXVIII, II, (4)

A prisoner was convicted on an alternative charge in the form pro-
vided by Sch. 5, XXVIII, II, (4) of the Criminal Procedure Code (Act
X of 1882) of having given false evidence, such evidence consisting of
contradictory statements contained in one deposition which he was under
cross-examination and re-examination as a witness in a judicial proceeding.
There was no finding as to which of the contradictory statements was false,

Held, (Nogeis, J., dissenting) that s, 233 of the Criminal Procedure
Code did not affect the matter and that the conviction was good.

Semble per WirsoN, J.~The decisionin The Queen v. Bedoo Noshyo (1),
though a guide to the discretion of Courts in framing and dealing with
charges, was not intended to, and does not, affect the law applicable to the
matter. .

Tazs was a rule to show cause why the conviction of the peti-
tioner under s. 193 of the Indian Penal Code before the Joint

¢ Rule No. 66 of 1884 against the order of E. Staley, Esq., Officiating

Joint Magistrate of Dacca, dated the 10th day of December 1883, affirmed

by T. Smith, Esq., the Sessions Judge of Dacea, dated the 14th January 1884,
(1) 12 W. R, Cr. 11.
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1884 Magistrate of Dncca, affirmed on appeal by the Sessions Judge,
“Hios.  should not be set aside as bad in law, '
ULLAH . The facts of the case were as follows :—
QureN The petitioner was charged in the alternative with having eom-
HMPRESS, . . . . . .
mitted perjury in a deposition given by him during the hearing
of certain suits in the Court of the Second Subordinate Judge of
Dacca. He was examined as a witness on behalf of the defen-
dants in those suits, and during his eross-examination, which com-
menced on the 12th September, he admitted that certain entries in
account books and certain letters were in his handwriting, On
the 13th September he was re-examined, (his cross-examination
baving terminated late on the evening of the 12th,) and on his
" re-examination he contradioted his statements as to the entries
and the letters, and swore positively that they were not in his
handwriting. It was in respact of these comtradictory state-
ments that sanclion to prosecute was given and that the charge
was brought. The Joint Magistrate, finding that he had a
strong motive for contradicting his first statement, and that it
was  not & -mistake made through inadvertence, withoug
deciding as to which of the statements was false, convioted the
accused upon two similar charges, one in respect of the state-
ment as to the entries in tho account books and the other in
respect of the statement as to the letters, and sentenced him-te
a year’s rigorous imprisonment on each charge,
This decision was upheld on appeal by the Sessions Judge
The petitioner then applied to the High Court in the exercise
of its revisional powers, to send for the record with a view of
quashing the Magistrate’s order, on the ground, that an alterna-
tive oharge of giving false evidence under s. 188 of the Indian
Penal Code would not lie, when ihe charge was based upon con<
tradictory statements coniained in one and the same deposition,
On the hearing of the application, Mr, Pugh and Mr, M, P.
Gasper appeared on bebalf of the petitioner, and the Court issued
-the present rule. ’
~The rule came on to be heard before a Division Bench of the
High Court consisting of Torrewmam and Norg1s, JJ.
Mr. Pugh, Mr. M, P, Gasper, Baboo Durga Mohun Dass -and
Baboo Umbica Churn Bose for the pelitioner.
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The Advooate-General (Mr. G. C. Paul) and Baboo Chunder
Madlub Ghose for the opposite party.

The Advoocnte-Greneral in showing cause against the rule cited
The Queen v. Mussamut Zumeerun (1) and The Queen v. Mahomed
Humayoon Shak (2).

Mr Pugh in support of the rule referred to- Bmmpress of India v.
Niaz Ali (8), the judgment of Jackson, J.,in The Queen v. Hahomed
Humayoon Shal (2), and upon the question of the effect of illustra-
tions to an Aoct, to Koylask COlhunder Ghoss v. Sonatun Chung
Baroote (4). He also referred to Taylor on Evidence, Tth edition,
708; Roscoe on Lvidence,.825 ; and Peake's Nisi Prius, 52.

The natare of the arguments appears sufficiently from the
judgments of the Division Bench, which were as follows.—

TorrenmAM, J,—This is a rule to show canse why the con-
viction of the petitioner under s, 193 of the Indian Penal Code
before the Joiut Magistrate of Dacea, afirmed by the Sessions
Judge on appenl, should not be set aside as bad in law

The charge upon which the petitioner was convicted was in
the alternative form, of which an example is given in the 5th
schedule of the Code of Criminal- Procedure, aud in respect
of two contradictory statements made by the petitioner in' the
course of one and the same deposition: the one being made
.one day in cross-examination, and the other the following day in
re-examination, '

The ground on which we have been asked te interfere, and set
aside the conviction, is, that a charge, in" the alternative form, of
intentionally giving false evidence by making contradictory state-
ments, cannot legally be framed where the statements in question
are contained in one single deposition ; but is allowable only in
case the statements are contained in distinct separate depositions.

The particular form given in the schedule to the Uodé clearly
ref'ers to separate depositions made on distinob occasions, vz, in
an enquiry before a Magistrate, and at the subseguent. “trial in
the Sessions Court, It is contended that there “is. no Werrant

(1) 8 W. R, Cr. 65 ; B.I: R, F B.,521,
(2) 21 W.R,,/0r.¥2; 13 B.L. R, 324,
(3) LE/ R, 5:A1l, T7,%. 22.

() LL. Ry 7 Golo, 182, 5. 186,
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in law, except in this form and in s 554 which authorises
its use, for a single alternative charge “of giving false evidence,
and it is submiited, that the law should not be stretched in
this direction so as to have a charge in the alternative made
in respoct of contradictory statements made in the course-of
one deposition. And it is avgued that, if such a charge is good
in law, no witness could snfely correct an erroneons statemenf
onco made : for by so doing, he would render himself liable to
prosccution, and if prosecnted, his counviction would - 1nev1tably
follow should there be no obligation on the prosecution to prove
which of the two statements was false.

After giving the matter the most careful consideration in my
power, I am of opinion that there is nothing illegal in the
charge before us; and that the conviotion bad wupon it-is good
in law. In this country it has more than once. been
beld,  that a~ conviction for intentionally giving false evidencé
may be had upon a charge in an alternative form, ang
without any finding as to which statement "is false. The
Full Bench cases, Queen v. Mussamut Zumeerun (1) and Queen
v. Mahomed IHumayoon Shah, (2) establish, this proposition; and
the present Code. of Oriminal Procedure, by providing a form
for such a charge, has continued the state of the law previonsly
existing. And there seems fo be no. authority for holding 'the
contrary view or for confining that view to cases in which two
distinet proceedings are in. question. And little reason exoept
supposed expediency. The argument that, becanse the form
given as an examplo in the schedule to the Uode denls with 4
cnse in which the two statements were made in distinet procced-
ings, therefore, no similar form may be wused iu respect of
atitements made in one and the same proceeding, appears to:me
not entitled: to.any weight.

For s, bb4 which prescribes the use of the- forms. in the
schodule, expressly provides for such modifieations. in the forms as

‘the cirocumstances of cases may require., A witness mayy and.

sometimes does, make as flagrautly contradiotory statetnents in
the same proceeding as ho may make in two distingt proceedings,

()6W. R, Or,65; B. L. I, F.B., 531,
(2) 21 W. R. Or,, 72 ;.18 B: L. R, 824,
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and it may be as difficult in one case as the other to determine
wlich is false. I see noreason to suppose that the Legislature
intended to give immunity in the one case, but to allow a
prosecution in the other. It seems to me only reasonable to
suppose that it was intended that the same peril should. attend the
witness in either case.

And as to the argument, that this view of the law renders it
unsafe for a witness even to correct or alter a statement which
he has once made, I do not think that an honest witness has
any reasonable ground for apprehension. He cannot be prosecut-
ed unless the Court before which he has deposed, or a superior

Court, sanctions a prosecution after such enquiry as may be
necessary ; and no Court wonld sanction the prosecution of a
witness, unless satisfied that he had deliberately and intentionally
made the two contradictory statements, not merely by way of bond
fide correction of a mistake, but intending in one or other instance
to state what he knew to be untrue or did not know to be
true. And further even when prosecuted, the witness cannot be
convicted on an alternative charge for correcting an error ; but
can be convicted only upon the Court being satisfied that in one
or other of the instances charged the accused did infentionally
give false evidence. The essence of the offence is the intention,
and that may exist where the contradiction is in various stages
of a single deposition, as well as where it is manifested in two
distinet proceedings. I come therefore to the conclusion that the
law permits the charge upon which the petitioner has been convict-
ed, and I see noparticular hardship in that state of the law to a
person who wilfully gives false evidence.

I would discharge this rule, and would order the petitioner to
undergo the sentence passed upon him.

Nozris, J.—The petitioner in this case was examined as a witness
on behalf of the defendants at the hearing of the suits, which were
tried together, hy the Second Subordinate Judge of Dacca. The
petitioner’s examination-in-chief and ecross-examination took
place on the 12th September 1883 ; the cross-examination was not
concluded until a late hour and the re-examination waspostponed un-
til the following day. In his cross-examination the petitioner admit-
tod that certain entries in certain account books, wlich were shown
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to him, were in his handwriting ; and that a letter, in which he admit-
ted that e had been guilty of embezzlement, was alsoin his handwrit-
ing ; in his re-examination he contradicted his previous statements
with regard to the enfries and the letter, and positively denied that
any or either of them were in his handwriting. Sanction having been
obtained from the Judge for the institution of a prosecution against
the petitioner, he was brought before the Officiating Joint Magis-
trate of Dacca who, after taking evidence, framed the following
charge: “ I hereby charge you, Khajieh Habibullah, as follows:
That you on or about the 12th day of September 1883, at Dacca,
in a stage of a judicial proceeding, viz., in the trial of suits Nos. 88
and 93 of 1882 in the Court of the Second Subordinate Judge being
a witness cited by the defendants in those, the jointly tried, suits, on
solemn affirmation stated ¢ Exhibi¢ IX is in my handwriting and
the signature is mine,” and on the 13th day of September, in the
same judicial proceeding, stated “Exhibit IX is not in my hand-
writing,” and whereas one of those statements you either knew or
believed to be false or did not believe to be true, you thereby com-
mitted an offence punishable nunder s. 193 of the Indian Penal
Code, and within the cognizance of this Court, and thereby direct
that you be tried by this Court on this said charge.”” The Magistrate
also framed a second charge with reference to the petitioner’s state-
ments regarding the entries in the account books. The Joint
Magistrate convicted the petitioner, and sentenced him to two years
rigorous imprisonment, one year on each charge. The petitioner
appealed to the Sessions Judge, who confirmed the conviction ; he
then applied to us, in the exercise of our revisional powers, to send
for the record with a view of quashing the Magistrate’s order, on
the ground that an alternative charge of committing an offgnce
under s, 193 of the Indian Penal Code was bad where such
charge was based upon alleged contradictory statements made in
the same deposition,

We granted a rule to show cause why the conviction should not
be set aside. On the argument of the rule, the Advocate-General
appeared to show cause; Mr. Pugh and Mr. Gasper supported the
rule. T regret that after the best consideration I have been able
to bestow upon the case, I find myself unable to agree with my
brother Tottenham in the conclusion at which he has arrived.
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I am of opinion that the rule should be made nbsolate. The
Advocate-Gteneral urged that the point was conzluded by authority,
and he referred us to two cases, fteg. v. Mussamut Zumeerun
and Reg. v. Mahomed Humayoon Shah, These were both

- Full Bench decisions ; the first was a decision upon the provisions
of the Code of .Criminal Procedure of 1861 with regard to
alternative charges, the second was a decision upon the provisions
of the Code of 1872 with reference to such charges.

I am undoubtedly bound by these decisions, unless I can dis-
tinguish the fasts upon which those decisions were based from the
facts of this case. I trust, however, that I shall not be considered
presumptuous, if I respectfully say that I share in the doubts
expressed by Norman and Campbell, JJ., in the first case, and
that the judgment of Jacksom, J., in the second ease, and the
rensoning by whioh he arrived at his conclusion, commend’ fher-~
_melves - to my judgment, THire appears to me, however, to be an
essentia] distinetion between the cases above cited -and.this ense.
In both the oited cases the alleged contradictory statements were
made in fivo separate depositions taken on two distinet occasions,
In Reg. v. Mussamut Zumeerun the first statement was made
before a Magistrate on the 14th October 1865, and: the second
statement before n Sessions Judge on the 18th December 1863,

In the case of Reg. v. Humayoon Shak, the- charge agninst
the prisoner was ¢ that he did on or about the 23rd January 1873,
at Alipore, in the course of the trial of Tulsi Dass Dutt and Ma-.

homed Latif on a charge of cheating, state in evidence before

Moulvi Abdul Latif, Deputy Magistrate of Alipore, that, &e., &eoiy
and that he did on or about the 13th February 1873, in the course
of the trial of I. R. Belilias, Tulsi Dass Dutt and Mahomed Latif
in the same case of chaating state in evidence before Moulvi Abdul
Latif, Deputy Magistrate of Alipore, that, &e.y &o.”

Now, it is plain that though it is oalled ¢“ the same case of chieat~
ing” it could not have been strictly speaking * the samwe cage,”” The
case on the 23rd J anum‘y was a case auamsh two persons ‘only,
Tu1s1 Dags Dutt: and Mahomed Latif; tha-ense on ‘the 18th
February was one against three persons, L.-R. Beliling, Tulsi Dass
Dntt and Mahomed Latif I. R. Bolilias had clearly been added as
a defondant between 23rd J anum'y and 13th Felruary ; the pri-
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1884 soner’s ovidence agninst the two defendants on 23rd January

) Hanm.  could not have been wsed agninst the added defendant on 13t
Uf‘:;“‘ February without his having been re-sworn. There woild thus
QuueNy  be two depositions on two distinct otcasions on jwo different

I MPRESS,
charges.

In this caso, though a night elapsed between the cross-éxaming-
tion aud the re-examination of the petitioner, the alleged contra-
dictory statements were made in one and the same deposition, on
the hearing of one case.

I think it would be a very dangerous thing to extend the prin-
ciple of the Full Bench cases to such a case as this ; it would render
it nnsafe for a witness to correct the deposition. I am of opinion,
upon the ground of the distinction I have pointed out, that the Full
‘Beneh cases are not in point, and that the rule should be made
absolute.

The Judges having disagreed, the case was referred to M. J ushce
'Wlleon and re-argued before hlm.

‘Tho same counsel appenred as at the previous hearing, with the
exooption of Mr. Pugh—Mr. M. P. Gdsper arguing the case in
support of the rule.

The follow.ving j'udgmeut: was delivored by

WiLson, J.—This caso has been referred to me in consequence of
a difference of opinion between Tottenham and Norris, JJ.

The accused has been charged with, and convicted of,. oftences
nndor 8. 198 of the Penal Code. Each charge followed the
form given in schedule V, XXVIII, II (4) to the Code of Crimi-
nal Procedure and charged him with having,in the courss of.a
jgidicia.l proceeding, made, as a witnoss, two contradictory. states
ments, one or other of which he knew to be false or did not believe
tobe true. The conviction is in nccordance with the charge without
any express finding which of two contradictory statements was.
false.

Mr. Gasper, who appeared for the accused, raised these. points.
First he argued that, under the present law, a charge and convig~
tion of this nature is in no case good. The validity .of sush
charges has twice come before Full Benches of . this' Court.

In the. Queen v, Mussamut . Zumeaﬂm such a chargd segms
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to bave been regarded as an alternmative: charge of perjury com-
_mitted either én tho one oceasion or on the other, and to have
been held good on that gl'ound sunder the Procedure OCode
then in force. If the matter be viewed in that light, it would
be very difficult to reconcile such a charge with s, 45% of the
Oode of 1872 or with . 233 of present Code, which requires that
enoh offence shall bo the subject of a sepnrate charge, except in
“the particnlar cases (of which this is not one) in which alternative
charges are expressly sllowad.

But in the subsequent Full Bench case of Te Queen v. Makomed
-Humayoon Shah, Couch, C.J., with whom Kemp,dJ., concurred,
expressly lays down that snch & charge is not a charge of two
offences in. the alternative, Lut. of one. offence. And I think the
judgments of Morris, J., with whom Birch, J., coneurred, and of
Ainslie, J., embody tlie same view. The other two Judges who
made up the majority of the Court did not give their reasons.
I think'T am. bound to accept this view of the. law, though, if it
were not framed by authoul-.y, it is not a view that I should
myself have taken,

If this be so, 8. 233 does not affect the matter, And the form
of cliarge given in the schedule, which is sanctioned by s, 554
and bag been followed in' this onse, is legitimate and miay be fol-
lowed by a corresponding’ conviction. I think, thevefore, that Mr.
Gasper’s first contention fails:

Secondly, he argued that & charge and conviction- In the présent
form can only properly be used in a case in whicli it is impossiblé
to find, upon the evidence obtainable, which of tlie two inconsistent
statements is true; and for tlis he cited T%he Queen v. Betdoo
Noshiyo. As a guide to the -disoretion of Courts 'in framing
charges and in dealing with them, I think what is there said i of
gresit importance. But it eannot affect, and was mot, I tlifnk,
intended: to affect, the law applicable to the matter.

Thirdly, M¢. Gasper argued that the rule which lins hetn thid
down ddes not apply in a-case where, as’ her: e, the” two inconsistent
statements have bean made'in the' course of * the sime deposition.
It.is no doubt ‘very important that a witness honestly desiring to
dotrect sn error in his evidénce should not be deterred fromr doing
80'by the risk of a crimingl chiay, go, And clmrges avising’ ouh of
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alloged inconsistent statements in 2 deposition may well require,
and 1 thick .they so require, to be watched with special care,
But I enn see no sufficient distinetion in principle between such
contradiction in one deposition and in two. If itis an offence
under 8. 193 to mako two contradictory statements, cne or
other of which must be false, and to do so with a guilty intention,
on two distinct occasions, I think it must be equally an offence to
make them on one oceasion. ‘

I therefore ngree with the view of Tottenham, J., upon the mat-
ter reforred to me,

Wison,J. (TorTENHAM, J., concurring).~—The rule must be dis-
charged, but the period during which the rigorous portion of the
sentence wos suspended will count as part of the original
sentence.

Rule discharged and conviction affirmed,

REFERENCE UNDER THE BURMAH
COURTS ACT.

Before Sir Richard Garth, Kuight, Chicf Justice, and My, Justicse Beverley.
MAHOMED HOSSEIN (Prirntire) ». INODEEN (Dermnpant)#
Timitation for sccond appeals under Burmah Courts Act—Act XVII of

1876, a. 27,

A second appenl undor s, 27 of the Burmah Courts Act is wot subject
to the limitation of time preseribed for an appeal to a High Court under
the Limitation Aot of 1877,

In this ease, whioh wag ofie for the specific performance of a
contract, the plaintiff obtained & decree in the Court of the Extrs
Asgistant Commissioner of Toungo.

The defendant appealed to the Deputy Commissioner who, on the
6th December 1883, reversed the decision of the lower Court.

On the 14th March 1384 (at which date wmore than . 90 days
bad passed from the date of the deoree of the lower Appsllate:
Oourt), the plaintiff presented Lis appeal to the Judicial Qo<
missionar,

* Refevence nuder the Burmah Courts Aok of 1875, modé by TL'Jiu'&ilfo
Esq., Judicinl Commissioner of British Burmah,



