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APPELLATE CIVIL.

Before Hr. Justice Srinimsa Ayyangaf.

K R I S H N A  K O N E  (P e t it io n e h ), P e t itio n e r ,

K U L A S E K H A R A  M I T D A L I A R  ( R e s p o s d e n t ), R esp o n d e n t .®

Sec. , Madras Local Boards A ’ i { X I V  o f  1920)— N o m i n a t i o n  

of a meiiiber of village pancJinyat for election as member of 
a Local Board,, validity of.

A  m e m b e r  o f  a  v i l l a g e  p a .u c l i a j a t  e x e r c i s i n g  in a g is t ie r ia l  

f u n c t i o n s  u n d e r  t h e  M a d r a s  V i l l a g e  C o u r t s  A c t  ( I  o f  1 8 S 9 )  i s  

n o t  an. “  H o n o r a r y  M a g i s t r a t e ”  w i t h i n  t h e  m e a n i n g  o f  s e c t i o n  5 5  

o f  t h e  M a d r a s  L o c a l  B o a r d s  A c t  ( X I V  o f  1 9 2 0 )  j l i e n c e  s u c h  

m e m b e r  is  n o t  d i s q u a l i f i e d  f o r  n o m i n a t i o n  f o r  e l e c t i o n  a s  a  

m e m b e r  o f  t h y  L o c a l  B o a r d .

M a g i s t r a t e  in  fclie M a d r a s  L o c a l  B o a r d s  A c t  m e a n s  a c c o r d ­

i n g  t o  s e c t i o n  3 ,  c l a u s e  1 8  o f  t h e  M a d r a s  G e n e r a l  C l a u s e s  A c t  

( I  o f  1 8 9 1 )  o n e  w h o  e x e r c i s e s  t h e  p o w e r s  o f  a  M a g i s t r a t e  u n d e r  

t h e  C o d e  o f  C r i m i n a l  P r o c e d u r e  a n d  a  m e m b e r  o f  a  v i l l a g e  

p a n c h a y a t  w h o  d e r i v e s  h i s  m a g i s t e r i a l  p o w e r s  o n l y  f t 'o m  t h e  
M a d r a s  V i l l a g e  C o u r t s  A c t  a n d  n o t  f r o m  t l i e  C r i m i n a l  P r o c e d u r e  

C o d e  ia n o t  s u c h  a  M a g i s t r a t e .

P.ETITION, under section 115 of Act Y of 1908 and section 
107 of tlie Government of India Act, prajdng the Higli 
Court to revise tlie order, dated tlie llt li  December 1922, 
of J, K ,  L a n c a s h i e e , District Judge of Tinnevelly, in 
O.P. No. 156 of 1922.

Tlie facts are given in tlie judgment.
K. S. 8a?iJcara Ayyar for petitioner.
F. Bajago'palob Ayyar for respondent.

JUDGMENT.
Tlie petitioner in tHs case was duly nominated for 

election to a Union Board according to tlie rales relating 
thereto. The President of the Taluk Board rejected the
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MaiULUK

nomination of tlie petitioner on the ground tliat lie was a 
person disqualified to be noniinated under tlie provisions 
of section 55 of the Local Boards Act, Act X IV  of 1920. SEKHAR.i 
Under clause 4 of tliat section, no officer or servant 
holding office under the Act or an Honorary Magistrate 
for the local area over -whiohtlie Local Board concerned 
has jurisdiction is competent to be appointed as a member 
of such Local Board. The ground on which the Presi­
dent of the Taluk Board held the petitioner disqualified 
was that the petitioner 'was a memher oi the panchayat 
of the village which exercised criminal jurisdiction within 
the same jurisdiction and that as for the services 
rendered by the petitioner as a member of the panchayat 
in the administration of criminal justice he was not paid, 
he was an Honorary Magistrate within the meaning of 
clause 4 of section 55 of the Local Boards Act.

The word “  Magistrate ” is defined by the Madras 
General Clauses Act, Act I of 1891, section 3, clause 18.
It sets out that the term “ Magistrate shall mean

“ any pei’son exercising all or any of the powers of a 
magistrate under the Code of Criminal Procedure, 1882

And when we come to the Criminal Procedure Code 
we find that there are only four classes of Magistrates, 
namely, the Presidency Magistrates, Magistrates of the 
Pirst Class, Magistrates of the Second Class, and Magis­
trates of the Third Glass. Section: 77 of the Village 
Courts Act {Madras Act I of 1889) provides that 
excepting section 403 of the Code of Criminal Procedure 
nothing contained in the Criminal Procedure Code shall 
apply to village courts. Prom this it necessarily follows 
that a member of the village panchayat exercising 
criininal jurisdiction under section 76 of the Village 
Courts Act is not a Magistrate within the meaning of 
the Local Boards Act Having regard to the definition of 
'̂ ‘ Magistrate ”  in the General Clauses Act no person

27-a ' ,

VOL. XLVIII] M A D R A S  S E R IE S  393



Kbishsa oan be said to be exercisins; any powers of tie Magistrate.̂Koxe o . i. T
under the ( ’ode of Criminal Procedure to whom, under 

sEKHARii, the express terms of section 77 of the Village Courts Act, 
the Code of Criminal Procedure is made inapplicable. 
Further there can be no doubt whatever that a member 
of a village panchajat derives his jurisdiction in criminal 
cases not from the Cr minal Procedure Code but from 
the Village Courts Act.

It has been also attempted to be argued by the learned 
vakil for the petitioner that under the Village Courts 
Act it is a body of persons that is constituted into a 
Criminal Court and vested with magisterial powers and 
that therefore no individual member of that body could 
be said to be a Magistrate. I cannot possibly accede to 
such a contention. The object with which I take it that 
under the Local Boards Act an Honorary Magistrate is 
disqualified to be appointed as a member of the Taluk 
Board or the Union Board is that there may frequently 
be cases in which the Board is prosecuting and that it 
would be opposed to all the principles that a person who 
is really in the position of a prosecutor should also be a 
Judge.

Having regard therefore to the principle underlying 
this disqualification I have no hesitation in rejecting this 
contention that a member of a body exercising the 
powers of a Magistrate is not a Magistrate. But having 
regard to the definition of “ Magistrate ”  I cannot hold 
that a member of the village panchayat is an Honorary 
Magistrate within the meaning of the Local Boards Act. 
I  have therefore come to the conclusion that the lower 
Court was clearly wrong in holding that the action of the 
President of the Taluk Board in rejecting the nomination 
of the petitioner was right.

I therefore allow the petition of the petitioner in the 
lower Court and setting aside the declaration of th^
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election of the respondent as a properly appointed 
member of tlie Union Board,direct that the nomination »•

. . .  . 'KvLk-
of the petitioner be accepted as right and that an election sekh.aea 
be held on that basis. hudaliab

The respond.ent will pay the petitioner his costs both 
in this Cuurt and the lower Court.

N .E .
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A P P E L L A T E  C IV IL .

Before Mr. Justice Wallace and Mr. Justice 
Madhavmi Nayar. '

K ALYAN JI (n o w  d ead ) a n d  a n o t h e r  (R e s p o n d e n t s  2 a n d  3 1924,
AND Plaintiffs 2 and 3), A ppellants, Noyember 6.

V.

RAM D E E N  L A L 4  (Petitionee and Second Dbpendant)^
R e sp o n d e n t .®

C r i m i n a l  P r o c e d u r e  C o d e  { V  o f  1898 a n d  X V l I l  o f  1923), 
s s .  476 a n d  195— O r d e r  u n d e r  s e c .  47(5, C r i m i n a l  P r o c e d u r e  

C o d e ,  h y  a  J u d g e  o j  t h e  P r e s i d e n c y  S m a l l  C a u s e  C o u r t ,  M a d r a s ,  

t o  p r o s n c u t e  f o r  o f f e n c e s  u n d e r  s e c t i o n a  193 awd li^6, I n d i a n  

P e n a l  C o d e — A p p e a l  a g a i m t  o r d e r  t o  t h e  a p p e l U i e  a i d e  o f  i h e  
H i g h  C o u r t ,  m a i n t a i n a b i l i t i j  o f .

An appeal against an order of a Judge of tlie Presidency 
Small Cause Oourt, Madras, directiog under section 476/Orimi- 
nal Proced.ure Codes® the prosecution of a person for offerices 
under sections 193 and 196, Indian Penal Code, lies only to the 
appellate side of the High Court and not to the Full Bench of 
the Small Canse Court under section 38 of the Prejsidenoy 
Small Cause Courts Act (XV  of ]b82) or to the original side 
of the High Court. I n  r e  S h i v l a l  t a d m a ,  (1910) I.L.R., K4 
Bom., oI6, followed. M w i i s a m y  M u d a l i a r  v. R a j a r a t n a m  

P i l l a i ,  (1922) I.L.R., 45 Mad., 928 (P.B.), explained.
As an order under section 476^ Criminal Procedure Cbde, 

directing a prosecution for offences under sections 193 and

*  OivilMiscellaiieouB Appeal Uo, 412 o£ 1928,


