
APPELLATE CRIMINAL.

Befiyre Mr, Justice Hamfisam.

T U R K A  H U S S A I N  S A H E B  a n d  S  o t h e r s  (Accused in  1924,
_A 11 n &

O a l. C ase No. 137 op 1924 on th e  f i l e  o¥ th e  C o u rt  1
OF THE S t a t j o n a r -j S qb-M a g ist k a 'i'E, P a t t ik o n d a ).*

C r i m i n a l  a p p e a l —  D i s p o s a l  o f — C r i m i n a l  P r o c e d u r e  C o d e ,  s e c .  4 2 1  

— P o s t i n g  o f  a p p e a l s ,  p r a c t i c e — P r a c t i f i o n e r  n o t  p r e p a r e d  to  

a r g u e  t h e  a p p e a l  w h e n  p r e s e n t i n g  i t — W h e t h e r  g u i l t y  o f  

p r o f e s s i o n a l  m i s c o n d u c t .

A  c r i m i n a l  a p p e a l  s h o u l d  n o t  b e  h e a r d , a t  t h e  t i m e  o f  p r e s e n t 

i n g  t h e  p a p e r s ,  e v e n  f o r  t h e  p u r p o s e  o f  d i s m i s s a l  u n d e r  s e c t i o n  

4 2 ]  o f  t h e  C o d e  o f  C r i m i n a l  P r o c e d u r e  ( A c t  V  o f  1 8 9 8 ) .  T h e r e  

m u s t  b e  a  s p e c i a l  p o s t i n g  o f  t h e  a p p e a l ,  a f t e r  a  r e a s o n a b l e  t im e ,  

f o r  t h e  p u r p o s e  o f  h e a r i n g  u n d e r  s e c t i o n  4 2 1 .

A n  a p p e a l  r a i s i n g  q u e s t i o n s  o f  f a c t  o u g h t  n o t  t o  b e  

d i s p o s e d  o f  u n d e r  s e c t i o n  4 2 1  w i t l i o u t  t h e  o r i g i n a l  r e c o r d s  h e i n g  

c a l l e d  f o r  f r o m  t h e  l o w e r  C o u r t .

A  p l e a d e r  w h o  h a s  d r a f t e d  t h e  g r o u n d s  o f  a p p e a l ,  h u t  i s  

n o t  p r e p a r e d  t o  a r g u e  i t  a t  t h e  t i m e  o f  p r e s e n t i n g  t h e  a p p e a l ,  i s  

n o t  g u i l t y  o f  p r o f e s s i o n a l  m i s c o n d u c t .

Case referred for tiie orders of the High Court under 
section 438 of the Code of Criminal Procedure by R.
Gopala E ao, Sessions Judge of Kurnool division in his 
letter, dated 25th July 1924,

The accused were convicted under section 297 of 
the Indian Penal Code by the Sub-Magistrate of Patti- 
konda. They preferred an appeal to the Subdivisional 
Magistrate of Dhone who directed their pleader to 
argue the appeal immediately on its presentation. The 
pleader asked for two days’ time to prepare his argu
ments, but the request was not granted and the appeal 
was dismissed. Against the order o f  dismissal a revision 
petition under section 435 of the Code of Grirtdnai Pro- 
cediire was presented to the Sessions Judge of Eumool
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Htsaiis Yrho referred the case under section 438 to the High
S aH e e ,  ̂ °
i\ HE. Court for its orders and stated in tlie course of his

letter of reference—
“  3 . T h e  M a g i s t r a t e ,  t o  w h o m  t h e  a f f i d a v i t  f i l e d  a l o n g  w i t h  

t h e  r e v i s i o n  p e t i t i o n  w a s  s e n t  f o r  r e m a r k s ,  a d m i t s  t h a t  l i e  a s k e d  

t h e  v a k i l  t o  a r ^ u e  t h e  a p p e a l  a t  o n c e  w h e n  t h e  a p p e a l  p e t i t i o n  

w a s  p r e s e n t e d  t o  h i m ,  a s  t h e  s a u a e  s h o w e d  t h a t  t h e  v a k i l  w a s  

f u l l y  p r e p a r e d .  H e  m a k e s  s o m e  o t h e r  o b s e r v a t i o n s  i n  h i s  r e p l y  

w h i c h  s h o w  t h a t  h e  d i d  n o b  f u l l y  r e a l i z e  h i s  r e s p o n s i b i l i t y  a s  a n  

A p p e l l a t e  C o u r t  a n d  o n e  o b s e r v a t i o n  e s p e c i a l l y  d o e s  n o t  a p p e a r  

t o  m e  t o  b e  p r o p e r ,  a n d  t h a t  i s   ̂a f t e r  p r e p a r i n g  t h e  a p p e a l  

p e t i t i o n ,  i f  a  v a k i l  s a y  a h e  i s  n o t  r e a d y  w i t h  t h e  c a s e ,  I  s h o u l d  

c o n s i d e r  h i s  c o n d u c t  q u i t e  u n p r o f e s s i o n a l /  T h e r e  m a y  b e  s o m e  

j u s t i f i c a t i o n  f o r  t h i s  r e m a r k  o n l y  i f  s u f f i c i e n t  o p p o r t u n i t y  i s  

g i v e n  t o  a  v a k i l  t o  a r g u e  t h e  a p p e a l  a n d  l i e  i s  y e t  u n r e a d y ,  b u t  

n o t  o t h e r w i s e .

4 . N o w ,  t h e  p e t i t i o n e r ’ s  v a k i l  u r g e s  t h a t  h i s  c l i e n t  i s  

e n t i t l e d  t o  a  r e m a n d  o f  t h e  a p p e a l  f o r  i t s  b e i n g  r e g u l a r l y  b e a r d  

o n  t h e  s t r e n g t h  o f  t h e  m e r e  g r o u n d  t h a t  h e  w a s  n o t  g i v e n ,  
s u f f i c i e n t  o p p o r t u n i t y  t o  p r e p a r e  h i m s e l f  t o  s u p p o r t  t h e  a p p e a l ,  

a n d  t h a t ,  i n  t h e  c i r c u m s t a n c e s  s t a t e d  b y  t h e  M a g i s t r a t e ,  h e  h a d  

n o  p o w e r  t o  s u m m a r i l y  d i s m i s s  t h e  a p p e a l  u n d e r  s e c t i o n  421, 
C r i m i n a l  P r o c e d u r e  C o d e .  I n  s u p p o r t  o f  t h i s  p o s i t i o n ,  h e  h a s  

q u o t e d  t w o  r u l i n g s ,  n a m e l y ,  Bangacharlu v .  JEJmperor{l)j a n d  

Bamtohal Busadh v .  Emperor{2). T h e  l a t t e r  r u l i n g  la id  d o w n  t h a t  

a  p l e a d e r  f o r  a n  a p p e l l a n t  s h o u l d  n o t  b e  c a l l e d  u p o n ,  i m m e d i a t e l y  

o n  t h e  f i l i n g  o f  a n  a p p e a l ,  t o  s u p p o r t  i t ,  b u t  s h o u l d  b e  a f f o r d e d  

r e a s o n a b l e  o p p o r t u n i t y  o f  b e i n g  h e a r d  e v e n  w h e n  t h e  A p p e l l a t e  

C o u r t  d o e s  n o t  w a n t  t o  a d m i t  t h e  a p p e a l  a t  o n c e  a n d  w a n t s  t o  h e a r  

t h e  a p p e l l a n t  b e f o r e  d e c i d i n g  t o  a d m i t  t h e  s a m e  u n d e r  s e c t i o n  4 2 1 ,  

C r im in a l  P r o c e d u r e  C o d e .  T h e  f a c t s  o f  t h a t  c a s e  a p p e a r  t o  h a v e  

b e e n  s im i la r  t o  t h o s e  h e r e ,  f o r  t l i e  r u l i n g  s t a t e s  '  h e r e  t h e  v e r y  

m o m e n t  t h a t  a  p e t i t i o n  w a s  f i l e d  t h e  p l e a d e r  w a s  c a l l e d  t o  

s u p p o r t  t h e  a p p e a l  o n  a n y  o r  o f  a l l  o f  t h e  g r o u n d s  u p o n  -w H c h i 

i t  w a s  b a s e d .  W e  d o  n o t  t h i n k  t h a t  t h i s  i s  a  r e a s o n a b l e  

o p p o r t u n i t y  o f  b e i n g  h e a r d .^

T h e  J u d g e s  w h o  d e c i d e d  t h i s  c a s e  w e r e  o f  o p i n i o n  t h a t  t h e  

s a m e  s o r t  o f  o p p o r t u n i t y  a s  t o  t i m e  s h o u l d  b e  g i v e n  t o  t h e

appellant’s pleader as is usually given to the Public Proseoutoir, 
if  it is thought necessary to serve him with notice before decid.- 
ing the appeal. In BangacharH Emperor [I) ̂ the appellant

(1) (1906) Lt.S., 29 Mad., 286. (2) (1908) I.L.E., 86 Calc., 385.



p r e s e n t e d  t i e  a p p e a l  i n  p e r s o n  t h o u g h  i t  B a d  "b e e n  p r e p a r e d  a n d  H trssAis

s i g n e d  b y  a  p l e a d e r  f o r  h i m ,  a n d  t h e  M a d r a s  H i g h  C o u r t  h e l d

t h a t  i t  s h o u l d  n o t  h a v e  b e e n  s u m m a r i l y  r e j e c t e d  u n d e r  a e c t io n

4 2 1 ,  C r i m i n a l  P r o c e d u r e  C o d e ,  w i t h o u t  g i v i n g  a n  o p p o r t u n . i t y  t o

t h e  p l e a d e r  t o  s u p p o r t  t h e  a p p e a l  a n d  I  v e n t u r e  t o  t h i n k  t h a t

t h e  p r i n c i p l e  o n  w h i c h  b o t h  t h e  r u l i n g s  a r e  b a s e d  i s  t h e  s a m e ,

a n d  t h a t  i s  t h a t  b e f o r e  d i s m i s s i n g  a n  a p p e a l  u n d e r  s e c t i o n  4 2 1 ,

C r i m i n a l  P r o c e d u r e  O o d e ^  t h e  a p p e l la n t ^  o r  i f  h e  h a s  e n g a g e d  

a  p l e a d e r  t h a t  p l e a d e r ,  m u s t  b e  g i v e n  a  f a i r  o p p o r t u n i t y  o f  b e i n g  

h e a r d .  Rangacharlu v .  Dtnperor{l), h a s  f a r t h e r  d e c i d e d  t h a t  i f  

t h e  a p p e a l  g r o u n d s  i m p e a c h  t h e  c r e d i t  o f  t h e  w i t n e s s e s  o n  w h i c h  

t h e  c o n v i c t i o n  is  b a s e d ,  t h e  a p p e a l  s h o u l d  n o t  b e  s u m m a r i l y  d i s 

m i s s e d  u n d e r  s e c t i o n  4 2 1 ,  w i t h o u t  c a l l i n g  f o r  r e c o r d s  o f  t h e  c a s e  

f r o m  t h e  O r i g i n a l  C o u r t .  T h e  a p p e a l  g r o u n d s  N o s .  2  a n d  4  

c l e a r l y  s h o w  t h a t  t h i s  c a s e  f a l l s  u n d e r  t h e  a b o v e  d e s c r i p t i o n .

I  a m  t h e r e f o r e  o f  o p i n i o n  t h a t  i a  t h e  i n t e r e s t s  o f  j u s t i c e  t h e  ' 

S a b d i v i s i o n a l  F i r s t - c l a s s  M a g i s t r a t e ,  B h o n e ,  s h o u l d  b e  d i r e c t e d  

t o  h e a r  t h e  a p p e a l  a n e w  a f t e r  g i v i n g  a  f a i r  o p p o r t u n i t y  t o  t h e  

p e t i t i o n e r ’ s  p l e a d e r  t o  s u p p o r t  t h e  g r o u n d s  o f  a p p e a l  w i t h  

r e f e r e n c e  t o  t h e  m e r i t s  a n d  c a s e - la w .^ ’

JUDGMENT.
I entirely agree -with the remarks of the Sessions 

Judge in Ms letter of reference. The decisions men
tioned by him, viz., Bamtohal Dusadh y. Emperor(2) and 
Rangacharlu v. both lay down that a crimi
nal appeal should not be heard at the time of the 
presentation of the paperSj even for the purpose of 
dismissal under section 421. The postingf or the purpose 
o£ hearing under section 421 must be a special posting 
after a reasonable time not less than a week. Bamtohal 
Ilusadh Y. ^m^eror{2). This is the practice in the High 
Court and ought to be the practice in the mufussal 
•wherever it is not.

I may also point out that the view of the learned 
Subdivi^iGnal Magistrate, viz., that a pleader who has 
looted into the papers of a case for the purpose of
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HtJssiiN drafting grounds of appeal is guilty of professional
S a h e b , ®
In kb. miscorduct if he is not prepared to argue the appeal at 

the time of presentation of the appeal papers is not 
correct. It is well known that a memorandum of appeal 
containing all possible grounds (some of which may be 
ultimately untenable) can be drafted, by a mere perusal 
of the judgment and. without the use of the depositions, 
whereas for arguing the questions of fact, the d.eposi- 
tions have to be carefully studied.

In Bangaoharlu v. JSmperor(l), it is pointed out that, 
if questions of fact are argued in the appeal, the appeal 
ough-t not to be disposed of even under section 421 
without sending for the original records of the Court 
below containing the depositions, I agree with this.

The result is, the dismissal of the appeal by the Sub- 
diyisional Magistrate is set aside and the appeal is 
remanded to him for rehearing and disposal according 
to law.

D.A.R.
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APPELLATE CRIMINAL.

Before Mr. Justice Wallace, 
r. A P P I G H I  G O T J N D A N ,  o f  u n s o t jn d  m in d ,  e b p e e s e n t b d0600061*13.

BY HIS MOTHEK P O N G !  A M M A L  (Petitioner),

V.

K U T T I Y A M M A L  ( E b spo n d e n t .)^'

G r i m i n a l  P r o c e d u r e  C o d e — -S e c ,  4 8 8 — M a i n t e n a n c e  c l a i m —  

C o u n t e r - p e t i t i o n e r ’ s  p l e a  o f  i n s a n i t y — P r o c e d u r e .

W h e n  m a i n t e n a n c e  u n d e r  s e c t i o n  4 8 8  o£  t h e  C o d e  o f  C r i m i 

n a l  P r o c e d u r e  ( A c t  V  o f  1 8 9 8 )  i s  c l a i m e d  a n d  t l i e  p l e a  o f  

i n s a n i t y  i s  s e t  u p  o n  h e l i a l f  o f  t h e  c o n n t e r - p e f c i t i o n e r ,  t h e  M a g i s 

t r a l©  m u s t  h o l d  a  j u d i c i a l  e n q u i r y  i n t o  M s  s a n i t y  a n d  p u t  h ir a  

i f  n e c e s s a r y ,  u n d e r  m e d i c a l  o b s e r v a t i o n .  If h e  i s  found i n s a n e

(1) (1905) 29 Mad., 236.
Oriniinal Eeviston Case STo. 269 of 1934.


