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couseqnence of tho death of tho Ju d g e  o r o f hia rem o v al; b u t  where 
it can be done, th a t  is the course which ough t to be adopted,”  J n 
the  present instance wo are inform ed that, M r. K irkw ood, whose 
decree is now  under appeal, ia no lon g er the J  udge o f Mymeiisingh. 
Tho course suggested iu  the passage ju s t  cited is therefore not opqn 
to  us. W o th ink , howevor, th a t  the  course which we take is 
w arran ted  by  tlie provisions o f s. 5G6 read  w ith 9 , 587 of tha 
Oode o f Oivil Procedure. T he Iowor A ppellate C ourt has, in  our 
opinion, om itted  to  determ ine ce rta in  questions, nam ely, the 
questions raised in  tho petition of appeal to  th a t Court, which 
appear to us essential to the r ig h t decision o f the ca se j and we 
therefore now  refer these questions for tria l to the C ourt of the 
D istric t Ju d g e  of M ym eusingh. The case w ill rem aiu on om- file, 
nnd on receipt of the D istric t Ju d g e ’s find ings, we shall proceed to 
dispose o f the appeal. Ifc will bo open to the appellant, within 
seven days after the receipt by th is  C o u rt o f  those findings, to 
am end his grounds o f appeal, and  to the respondents to take any 
grounds o f cross-appeal w hich th ey  m ay be advised.

Case remanded.

CRIMINAL REVISION.

B e /o n  M r. Jiistloo Prinnep and M r. Justice Macpherson.

Q U EE N  EM PRESS v. SADIIE13 KASAL a n d  o t h e r s *

Pardon—Crim inal Procedure Code (At'l X  of  1882 ,9. 837, read with s. 338)
—  Offencett not eicchwh.ety triable hy Court o f  Sessions.

A Stwions Judge cnnnot tondov n pnrdou to an aoouHod undor s. 338 of the 
Criuiiual Proaedui'a Oode, wW o tlio offonce for whioh he lias been ooni- 
mittad is not “ triable exclusively by the Coart of Sessions.’*

O n inspection o f tho s ta tem en t o f the Crim inal Session offclje 
J u d g e  o f Gy a  for tho m ouths o f A pril an d  M ay, the H ig h  Co ufty 
tin d er s. *135 of the C rim inal P ro ced u re  Oode, called for the 
record  o f tho  above m entioned case, in  w hich Ohotvri Kasai aua 
gad  hoe K asa i had been charged  undor s. 411  o f th e  PetialCodb 
w ith dishonestly receiving and  re ta in in g  ce rta in  stolen pi’dperfiy,

* Criminal Motion 201 of 1884, from a decision of A. Smith, Eeq,i 
Judge of Gyi»i dated 17tk Mny 1884.
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knowing it  to be stolen. I t  appeared) tbat iu the Sessions Court 
Chowri K asai bad been granted a pardon uuder s. 338  o f the 
Criminal Procedure Code and released, and Sadhee K asai was 
found b y  both assessors to be g u ilty  under s. 411 o f  the Penal 
Code, and was sentenced to rigorous im prisonm ent for two years 
by the Sessions Judge. A fter perusing the record , the Court 
( P i t iN S E P  and M a c p h e r s o n ,  J J .)  passed the follow ing ord er:—  

As the case is now pi’esented to us on review  o f  the Sessions 
Judge's statem ent, and on perusal o f  the record w e think ib 
sufficient to point out to the Sessions Ju d ge that the offences 
under trial not being exc lu sive ly  w ithin the jurisd iction  o f  the 
Court o f Sessions, the Sessions Ju dge was dot com petent to  
tender pardon under s. 338 o f  the Criminal Procedure Code to 

Chowri K asai.

Before M r. Justice Wilson, Mr. Justice Tottenham and M r. Justice
Norris.

HABIBULLAH ( A c c u s e d )  v .  QUEEN EMPRESS ( C o h p i a w a n t ) . *

Alternative charge and conviction—False evidence— Penal Code (Act
X L V  o f 1860), s. 193—Criminal Procedure Code (Act X  o f  1882), ss.
233, 554 and Sch. 5, X X V I I I , I I ,  (4.)

A prisoner was convicted on an alternative charge in the form pro­
vided by Sch. 5, XXVIII, I I ,  (4) of the Criminal Procedure .Code (Act 
X of 1882) of having given false evidence, such evidence consisting of 
contradictory statements contained in one deposition which he was under 
cross-examination and re-examination as a witness in a judicial proceeding. 
There was no finding as to which of the contradictory statements was false.

Held, ( N o e e i s ,  J,, dissenting) that s. 233 of the Criminal Procedure 
Code did not affect the matter and that the conviction was good.

Semble per Wilson,. J .—The decision in The Queen v. Bedoo Noshgo {1), 
though a guide to tlie discretion of Courts in framing and dealing with 
charges, was not intended to, and does not, affect the law applicable to the 
matter.

T his was a ru le to show cause w hy the conviction  o f  the peti­
tioner uuder s. 193 o f  the Indian Penal Code before the Jo in t

0 Rule No. 66 of 1884 against the order of E. Staley, Esq., Officiating 
Joint Magistrate of Dacca, dated the 10th day of December 1883, affirmed 
by T. Smith, Esq., the Sessions Judge of Dacca, dated the 14th January 1884.

(1) 12 W . K., Cr. 11.
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