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their evidence, If the Deputy Magistrate in the first instance
considercd, under s. 257 of tho Code of Criminal Procedure, that
the application for summons for theso witnesses was mnde for
purposes of vexation or deluy, or for defenting the end of Justice,

Jie- might bave refused to smmmon them at all. But baving once

gran ted the processes, he was bound te assist the aceused in
enforcing the attendance of the witnesses. The conviction and
sontence must therefore be set aside, and tho trial must proceed,
processes being issued for the attendance of these witnesses.

Conviction quashed.

APPELLATE CIVIL.

DBefore My, Justice Fiold and My, Justice Pigot.
ASSANULLAH (Derexpant) v. HAFIZ MAHOMED ALI
(Prnarntive)*

Judgment of the Appellule Court, Contents of —The Codeé of Oivil Procedurs.- -
(4ot XIV of 1882), ¢. bT4—Romand uader ss. 5066 and 587.
"Where the lower Appellate Court omits to givo reasons for its decision,
{he High Court will rotain the caso in second appenl, and either require’

tho Judge to state his rensons, or, in tho ovent of his absence, refer the-
questions to his succossor for {rogh trial,

. Onp Hafiz Mnhomed Ali brought this suit to recover pos-
session of a share in certain lands of mouzah Atrap, which hid
been washed awny in 1275 ; but of which, since their re-formatior
in 1276, the plaintiff had possession until the Bengnl year 1282,
The defendant claimed the launds as his sole and undivided: pro-,
perty, denied they were re-formation on the original site of
mouzah Atrap, and stated that the lands in gnestion commenced
to acerete in 1260, of which the plaintiff or his predecessors had
never been in possession,

Tho following issuos were framed : (1) whether the boundariex
were ineorrect ; (2) whether the claim was barred by limitation ; (&)
whether theallegation of possession and subsequont dispossession:wis

% Appeal from Appollate Decree No, 2231 of 1882, against the deored
of T, M, Kirkwood, lsq., District Judge of Mymensingh, dated the grd
of Auguat 1882, affirming adecrce of Baboo Nobin Chunder Ghose, Roy
Bahadur, Sabordinate Judge of that Dislriut, dated the 28th of July 1881



VOL. X.] CALCUTTA SERIES.

false ; (4) when the disputed Iand commenced to acerete, and when
it became fit for cultivation ; () was the land in suit & re-formation
on the original site of the pluintiff’s mouzah Atrap, or re-formatien
on the original sita of the defendant’s mouzah Jhulkai.

On these issues the Subordinate Judge held that the plain-
{iff's right to the dispuied land as the land of Atrap, aund his
possession within twelve years bad been proved, and decreed the
claim,

Various grounds, which are enumeraled in the judgment of the
-f[igh Court, were taken in appeal to the District Judge, who dis~
missed the appeal with these remarks: ¢ The plaintiff sued for
possession with mesne profits of certain lands, on the allegation
that they were re-formation on the original site of village Atrap
within the § annas 1 gunda 1 cowrie 1 krant share of per-
gunnah Attia belonging to plaintiff and defendant No. 1. De-
fondant No. 2, Nawab Assanullah, pleaded that the lands were
re-formation on the original site of, and alluvial accretion to, mou-
zah Jhulkai withinhis zemindari. Atrap and Jhulkai are conti~
guous, and the Subordinate Judge found that the disputed land
wag a re-formation on the original site of mouzah Atrap; that
plaintiff and defendnnt No. 1 were down to the diluviation in
possession of 9 annas and 7 anmnas respectively ; and tlml; snbse-
quently to the re-formation, down to 1280, they were in’ possession.
Ho therefore gnve the plaintiff a decree. There isno ground
whatever for appeal, The lands belong to Atrap, and the plaintiff
is not barred.”

It was contended on appeal to the High Court thal the dedision:

passed by the learned Judge was opposed to the provision of’
8.-874 of the Codo of Civil Procedure, and that the lower Appellate-

Court had assigned no reasons for its conclusion.

Buboo Chunder Madhub Ghose and Baboo Sreenatl, Banerjee for
the appellant,

Baboo Jogesh Clunder Roy for the respondent:

The judgment of the Court (FieLD and Pigor, 77 was deli-

vered by

I‘mLD, s~In this .cnse the plaiutiff sued to recover possession
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188t  of cerfain lands, alleging that they were re-formations on the
Assan- original site of mouzah Atrap, whick belonged to him and the

ULLAR  defendants joinily, in the respective shares of 9 annas and 7

“IIATIZ annas.
MAHOMED
ALL The defendants ploaded limitation, aud, amongst other matters,

olleged that the lands were re-formations, not oun the original site
of mouzah Atrap, but upon the original site of mouzah Jhulkai,
which was, and is, in the exclusive possession of ‘the defen~
dants themselves, A number of questions wore raised iu the plead-
ings, which were embodiod in six issues raised by the Subordmate
Judge who tried the case.

The Subordinate Judge gave the plaintiff a decree. Against
that decree an appeal was preferred, and the following, amongst
other objections, were taken in tho grounds of appeal: Firss,
nn objection as to the boundaries of the two mouzahs; secondly,
that the plaintiff had mot proved bhis possession within twelve
years of any portion of the land in dispute, and that he was,
therefore, barred by limitation, and that the finding of the
Bubordinate Judge on this poiut was against the weight of avi-
dence ; thirdly, that the evidence as to the plaintifi’s alleged pos-
Bession was worthless and not relinble ; founthly, that the ijarah
pottah filed by the plaintiff was collusive and not proved ; and
even assuming that it had been proved, there was no evidence
that the lands in dispute were part and parcel of the ]auds
specified in the pottah; fAftkly, that a copy of the lmbulmfr
had been improperly admitted as evidence, and that the orix
gioal kabuliat itself had not been proved; siwihly, that the
plaintifi’s witnesses were his dependants and were not relinble;
seventhly, that acoording to the weight of evidence re-formition
had commenced in 1269, aud had been completed in 1272, Jin
which cage the plaintiff would .be barred, and that the Subordis
nate Judge had fouud against the weight of evidence that the
re-formutlon commenced in 1278, and the land became ﬂt le’,
use and ocultivation in 1275 ; eighthly, that the identifiention:of
the land by the ameen was imperfect and erronsous,.and the
ameen ought to have been called and examined as a witnéss:
ninthly, that upon the evidence, the proper fuding showld bave
been that the land belonged to the defendant’s mouzah Jhiulkei,
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and that the defendants had been in possession of the disputed lands
for more than twelve years before the institution of the suif.

These were substantial grounds of appeal, which it was inéum-
bent on the Judge of the Court below to decide. He has, how-
ever, disposed of the appeal iu a very perfunctory manner. After
referring to some’ of the points dealt with by the Subordinate
Judge, he says: ¢ There is no ground whatever for appeal. 'The
lands belong to Atrap, and the plaintiff is not barred. The appeal
is dismissed.” There can be mno doubt that a judgment of
this kind is not a sufficient compliance with the requirements of
the Code of Oivil Procedure, s, 574 of which provides as fol-
lows : “The judgment of the Appellate Court shall state () the
points for determination; (5) the decision thereupon; () the
reasons for the decision; and (d) when the decres appealed
against is reversed or varied, the relief to which the appellant is
entitled.,”” An Appellate Court is required to record these particu«
largin its judgment for the purpose of affording the litigant
parties an opportunity of kmowing snd understanding the
grounds wupon  which the  decision  proceeds with «
view to enable them to exercise, if they see fit, and are so

advised, the right of second appeal conferred by g 5484
of the Code. If a Districc Judge could dispose of appeals

coming before him in o judgment of this kind, the right of -second
appeal might be altogether neutralized, We think that under the
gircumstances, we ought not, in the present state of the reoord, te
deal with the appeal now before us, and that the best course will
be to remand the case to the present District Judge of Mymensingh,
in order that, having heard the points taken in the petition of appeal
argued, he may determine the questions raised-thereby, and submit
his finding thereupon to this Oourt. In the case of Doolee Ohand v.
Mussumut Oomda Begum (1), the state of the record was
somewhat similar, and Couch,  CJ., said : *The proper courso.

it seems to us, wonld be, not to revevse the dscroe, -but to require
the Judge of the Appellate Court to atate the reasons, Tha Conrt
would retain the oase in specml appea] but it wonld eturn the
proceedings to the lower ‘Court:and require the Judge to state the
reasons;. ' There.may be onses where that could not be dome. in

(1) 18 W, R,, 478 .
61
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188¢  consequence of the death of the Judge or of his removal ; but where
Assan. it can be done, that is the course which ought to beadopted,” In
VLAY the present instance we are informed that Mr. Kirkwood, whose
M.{iﬁ&gfn , decree is now under appenl, is no longer the Judge of Mymensingh,
A1, Tho course suggested in the passage just cited is therefore not ppan.
tous. We think, howevor, that the course which we take is
warranted by the provisions of a. 566 read with g, 587 of the
Code of Civil Procedure. The lowor Appellate Court has, in ogr
opinion, omitted to determine certain questions, namely, . the
guestions raised in the petition of appeal to that Cour f, which
appear to us essential to the right decision of the oase; and we
therefore now refer these quostions for trial to the Court of the
Distriet Judge of Mymeusingh. The cage will remain on our file,
and on receipt of the District Judge’s findings, we shall proceed to
dispose of the appeal. It will be open to the appellant, within
seven days after the receipt by this Court of those findings, to
amend his grounds of appeal, and to the respondents to teke any

grounds of cross-appeal which they may be advised.

Case semanded.

CRIMINAIL REVISION.

Besore Mr, Justice Pringep and Mr. Jusiice Maopherson,
1884 QULEN EMPRESS v. SADITBEE KASAL AND oruEns.f# -

July 1. Pardun—Criminal Procedure Cods (Act X of 1882, a. 887, »ead with s, 838)
— Offences not ewelusively triable by Court of Sessions.

A Bessions Judge eannot tonder a pardon to an nooused under . 888 of the
Crimiual Prooeduras Qode, whero the offence for whioh he has been gond-
mited is not * trinble exclusively by the Court of Sessions,”

O ingpaction of the statemont of the Criminal Session of. §le
Judge of Gya for the mouths of April and May, the High Courk
under s. 435 of the Oriminsl Procedure Code, called for thie
vooord of tho above mentioned case, in which Ohox’vri-)Kaaa’l and
Sodhoe Kasal had beon charged under s, 411 of the Petial Code
with dishonestly receiving and retaining certain stolén property,

# Criwinal Motion 201 of 1884, from a docision of A, Smith, - Esg,
Judge of Gyn, duted 17th Mng 1884,



