
O m a t a c h i  £jan come in to prove agaiast the insolvent’s estate. 
RriiA- y ^ Q  must therefore set aside the order o i  the Official 

aysar. Heceiver and allow this appeal with costs.
The Official Receiver will pay the dividend to the 

appellant and also interest at 6 per cent for the period 
it has been withheld.

K.R.
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A P P E L L A T E  C I V I L ,

B e f o r e  M r .  J u s t i c e  D e v a d o s s  a n d  M r .  J u s t i c e  W a l l e r .  

1926, PAU AM a SW AM I A T Y A N G A R  and a n o th e r , P e t i t io n e r s ,
LI arch 18.

ALAMBLU N AO H ITAR j E espon d en t.*

Civil Proaedwre Gode {Act V  o f  1908)^ ss. 109 and 110 and 
0. X LV , rr. 2, 3 and 8— Probate and Administration Act 
(F  o / 1881), s. 86— Application to the District Gourt fo r  
letters o f administration %vith idll annexed— Grant o f—  
Appeal to the High Court— Order o f High Court—-Appeal 
to His Majesty i7i Council against order o f High Court, 
lohether competent— Letters Patent, clauses 39 and 44.

An appeal can he jDieferred to His Majesty in Council, tinder 
clause 89 of tlie Letters Patent, against an order of the H igh 
Gonrt passed on an appeal under section 86 of the Probate and 
Administration Act, 1881, against an order of the District 
Court in proceedings under the said Act, if the case satisfies the 
provisions of sections 109 and 110 of the Civil Procedure Code.

Bamachandra Bao y. Bamachandra Bao, (1922)  I.L.E.., 45 
Mad.; 320 (P.O.), and Secretary o f State fo r  India y. ChelliJcani 
Eama A’ao, (1916) 89, Mad., 617 (P.O.)^ relied on j
Rangoon 'Botatomig Co., Ltd. y . The Collector o f Rangoon 
(i9 l3 ):I .L .E ., 40 Calc., 21 (P.C.), distinguished.
P etition  nnder sections 1 0 9 , 119 and Order XLY, 
rules 2, 3 and 8 of the Civil Procedure Code, pray
ing that the High Court may be pleased to grant a

 ̂Civil Miscellaneoua Petition No. 379 of 192 .̂



certificate enabling the petitioners to appeal to His 
Majestj in Council against the decision of the High  ̂ atyakgas 
Court in A.A.O- No. 437 of 1923 and A.A.O. No. 15 of Ai.AmL̂i
1924 preferred to the High Court against the decree 
of H. 11. Baedswell, District Judge of Madura, in 0 .S.
No. 14 of 1919.

The material facts appear from the judgment.
8 .  V a r a d a c l i x i r i ,  N ,  S .  B a n g a s w a m i  A y y a n g a r  and 

P, V .  M a r t a n d a m  F i l l a i  for petitionera.
M .  P a t a n j a l i  S a s t r i  for respondent.

JUDGMENT.

This is an application for the grant of leave to appeal 
to His Majesty in Council against the decree of the High 
Court in C.M.xi. Nos. 437 of 1923 and 15 of 1924. A pre» 
liminary objection is taken by Mr. Patanjali Sastri for 
the respondent that no appeal lies to the Privy Council 
against the decree of the High Court in testamentary 
matters and it is incompetent for the High Court to 
grant leave to appeal to His Majesty in Council. The 
argument of Mr. Patanjali Saatri is that under the Pro
bate and Administration Act, section 86̂  only one appeal 
is provided from an order of District Judge or District 
Delegate to the High Court and no further appeal is 
allowed by the Act, and that an appeal being a'creature 
of statute there is no statute granting the right of appeal 
to the Privy Council in testamentary matters. Section 
86 no doubt provides for an appeal to the High Courfc 
against an order mad© by a District Judge or a District 
Delegate. The quesfcion is the decree of the High 
Court in a testamentary matter appealable to Hia 
Majesty in Oounci], if the case is one whichj if it were 
..an ©rdinary civil casej would be appealable under section 
109 of the Code of Civil Procedure, Reliance is placed
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upon the 'well-knowu case in Rangoon Botatoim g Go.,SWAMI
AYiTANGAR . L t d .  Y. T h e  G o l l e d o r  o f  R a n g o o n { \ )  for the contention
Ar-AMELu tliafc no appeal lies to fclie Privy Council. In that case it
NACHtYAB. that no appeal lay bo the Privy Council in land

acquisition cases. Their Lordships observed :
“  A  special and limited appeal is given by the Land Acquisi

tion A ct from the award of ‘‘ the Court'’ to the High Court.
No further right of appeal is given. Nor can any such right 
be implied.^'

In that case the award was consirlered to be an 
award by an arbitrator and the Land Acquisition Act 
having provided for only one appeal it was held that 
no second appeal lay bo the Privy Council. Their 
Lordships treated the decision o i  the Court on reference 
by the Oolleotor to be an award by arbitrators. Th.e 
question is wh.eth.er to a civil case wherein the rights of 
parties are determined the Civil Procedure Code does 
not apply. The case in Uangoon Botatoung Oo., Ltd. v. 
The Golledor o f Bangoon(i) has been explained by their 
Lordships of the Privy Council in Bamacliandra Bao v. 
Mamachandra Bao{2). Lord Buokmastee in delivering 
the judgment of their Lordships observed at page 329 .• 

The argument which succeeded in that case emphasizes 
the distinction between an award and a decree^ and the jndg- 

m ent mentions this in terms by stating that the appellants_, 
altliongh admitted to the High Courts could not have the right 
to cany an award made under an arbitration as to the value of 
land taken for public purposes up to this Board as if it were a 
decree of the High Court made in the course of its original' 
jurisdiction . . . When once the award as to the amount
has become final, all questions as to fixing of compensation are 
then at an end ; the duty of the Collector in case of dispute as 
to relative lights of the persons together entitled to the money 
is to place the money under the control of the Court, and the 
parties then can proceed to litigate in the ordinary way to deter
mine what their right and title to the property may be.'''

(1) (1913) IX,R., 40 Gala., 21 (P.O.). (2) (1922) I.L.E., 45 Mad., 320 (P.C.>



In B a in a cha n d ra  B t i o  v. Uam acliandra, ii!ao(l) it was' '  SWAMI
held that a decision with regard to title in land acqiiisi- âyyangar 
tioB proceedings was res j u d i c a t a  between the parties in Asambw 
subsequent proceedings. The explanation is this, so long 
as the amount of compensation is in question no right or 
title of the parties is involved; but where the amount 
awarded as compensation is paid into Courts and two or 
more persons claim the right to receive the money, there 
is a civil contest as to the right to the money between 

^he persons before the Court, and any determination by 
the Court as to the rights of the parties is a determina
tion in a civil case, and the ordinary incidents applicable 
to a decree in a civil suit concerning property apply t o  

such decision and therefore, in land acquisition proceed
ings, if two persons contest the right to the amount 
deposited in Court, their title to such money is deter
mined by the Court and that decision is a decision on the 
merits of the contest as to the title, and snch a decision 
operates as r e s  j u d i c a t a  in a subsequent suit, where the 
same title is in question. In S e c r e t a r y  o f  S t a t e  f o r  I n d i a  

V. G J i e l l i h a n i  B a m a  B a o i 2 )  the objection that n o  appeal 
lay to the Privy Conncil in a case under the Forest Jict 
was raised. Reliance was placed i i - p o n  R a n g o o n  B o t a "  

t o m i g  G o . ,  L t d ,  v. T h e  C o l l e c t o r  o f  B a n g o o n { Z )  in support 
of the contention. The Privy Council overruled the 
objection on the ground that there was no civil right in 
dispute in R a n g o o n  B o t a t o w i g  G o . ,  L t d .  v. T h e  C o l l e c t o r  

o f  E a n g o o n { B ) .  Lord S h a w  in delivering t̂he judgment 
of the Privy Council observed:

The proceedings were, howeverj from heginning to end 
ostensibly and actnally arbitration proceedings. In view o f the 
natnre of the question to be tried, and the provisions of the 
particular statute, it  was held that there was no riglit ̂  to carry 
an award made in an arbitration as to  the value of land  ̂ further
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Parima- than to the Courts specifically set up by tlie statute for the
Ayyangae determination of that value.”
j^x^IaE hc With reference to the case before tliem they observed;

Naohiyar. ‘̂’ The merits of the present dispute are essentially different
in character. The claim was the assertion of a legal right to 
possession of and property in land j and if the ordinary Courts 
of the country are seized of a dispute of that character, it would 
require ,̂ in the opinion of the Board ,̂ a specific limitation to 
exclude the ordinary incidents of litigation/^

The order passed by this Court is a decree in a con” 
tested civil matter and under clause 39 of the Letters 
Patent an appeal lies to the Privy Council from any 
judgment, decree or order of tlie Higb Court made on 
appeal. Clause empowers the Indian Legislature to 
alter or modify the Letters Patent. By the Civil Pro
cedure Code an appeal to the Privy Council against an 
order or decree of tbe High Court is provided if it fulfils 
certain conditions. Sections 109 and 110 of the Civil 
Procedure Code lay down in wliat oases au appeal sliall 
lie to the Privy Council. If a decree or a final order of 
tlie High Court satisfies the provisions of sections 109 
and 110, it is difficult to see how an appeal is not com» 
petent to His Majesty in Council. The. only authority 
in point is a decision of the Lower Burma Chief Court 
reported in F o  K i n  y . M a  S e i n  T i ' n ( l ) .  Therê  the 
learned Judges, following R a n g o m i  B o t a t o n n g  C o . ,  L i d .  y .  

T h e  G o l l e d o r  o f  B a n g L w n { 2 ) ,  held that no appeal lay 
against an order made under the Probate and Admini- 
Btration Act. Such an objection does not seem to have 
been taken in any other case, though in several oases 
against orders under the Probate and Administration 
Act appeals were presented to the Privy Council. It 
is urged by Mr. Patanjali Sastri that, though this 
objection is a novel one, yet it is one which, though not 
taken in other cases, he is entitled to take here.
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If tlie contention of the respondent is to prevail, no 
appeal to the Privy Counoil could lie against the orders 
of the High Court in insolvency matters or orders under 
the Guardians and Wards Act. In the Provincial Insol
vency Act an appeal is provided to the High Court biifc 
not an appeal to the Privy Council. It cannot be said 
that no appeal lies to His Majesty in Council against the 
order of the High Court made in insolvency proceedings 
provided vsections 109 and 110 are satisfied. This point 
was specifically raised and decided in G h a t r a p a t  S i n g h  

D i u j a r  V. K h a r a g  S i n g h  L a c J i m i r a m { l ) .  In that case 
JenkenSj C. J.j observed ;

“ It  is urged that sections 46 and 47 of that Act (meaning 
the Provincial Insolvency Act)^ if anything, negative this right of 
appeal. But I  do not so read the Insolvenoy Act. In my 
opinion^ hy that A ct there was no inte?ition to iaterfere with 
any right of appeal to the Privy Council that might otherwise 
'existj and this is a case which comes clearly within the provi
sions of the Letters Patent and of section 109 of the Code. The 
only question is whether this is a case which can properly he 
certified to be a fit one for appeal to His Majesty in Oonncil.''’

We have, thereforê  no hesitation in holding that 
the objection of the respondent as to the competency 
of an appeal to the Privy Council is wholly untenable. 

On the merits, we hold the case satisfies the provisions 
of sections 109 and 110. We therefore certify that this 
is a fit case for appeal to His Majesty in Council under 
section 109 and w q  grant the leave prayed for.

s.a.

P a e a m a -
SWAMI

A t y a k g a e
•  V .

A tA M E L tr
Nachitar.

(1) (1913) LL.B., 40 Calc., 685,


