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¢an come in to prove against the insolvent’s estate.
We munst therefore seb aside the order of the Official
Receiver and allow this appeal with costs.

The Official Receiver will pay the dividend to the
appellant and also interest at 6 per cent for the period

it has been withheld.
K.R.

APPELLATE CIVIL.

Before Mr. Justice Devadoss and Mr. Justice Waller.
PARAMASWAMI AYYANGAR AND ANOTHER, PETITIONERS,
Ve

ALAMELU NACHIYAR, RespoNpENT.™*

Civil Procedure Code (Act V of 1908), ss. 109 and 110 and
0. XLV, rr. 2, 8 and 8—Probate and Administration Act
(V of 1881), s. 86—Application to the District Court for
letters of administration with will annesed—Grant of—
Appeal to the High Court—Order of High Court—Appeal
to His Mujesty in Council against order of High Court,
whether competent—Leiters Pubent, clauses 39 and 44.

An appeal can be preferred to His Majesty in Council, undey
clause 39 of the Letlers Patent, against an order of the High
Court passed on an appeal under section 86 of the Probate and
Administration Act, 1881, against an order of the District
Couxt in proceedings under the said Act, if the case satisfies the
provisions of sections 109 and 110 of the Civil Procedure Code.

Ramachandra Rao v. Ramachandra Rao, (1922) LL.R., 45
Mad., 820 (P.C.), and Secretary of State for India v. C’hellﬁ;ami
Rama Hao, (1916) LL.R., 89 Mad., 617 (P.C.), relied on;
Rangoon  Botatoung Co., Ltd v. The Colle
(1918) L.I.R., 40 Cale., 21 (P.C.), dlbtlﬂg'(llbhegiOT Of R“’”S’O‘m
Prrimion under sections 109, 119 and Order XLV,
rules 2, 3 and 8 of the Civil Procedure Code, pray-

ing that the High Court may be pleased to grant a

* Civil Miscellansous Petition No. 879 of 1926,
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cortificate enabling the petitioners to appeal to His

Majesty in Council against the decision of the High,

Court in A.A.0. No. 437 of 1923 and A.A.C.No. 15 of
1924 preferred to the High Court against the decree
of H. R. Barvswerr, Distriet Judge of Madura, in O.8.
No. 14 of 1919.

The material facts appear from the judgment.

8. Varadachari, N. S. Rangaswami Ayyangar and
P. V. Martandam Pillat for petitioners.

M. Patanjali Sustri for respondent.

JUDGMENT.

This is an application for the grant of leave to appeal
to Hiz Majesty in Council against the decree of the High
Courtin C.M.A. Nos. 437 of 1923 and 15 of 1924. A pre-
liminary objection is taken by Mr. Patanjali Sastri for
the respondent that no appeal lies to the Privy Council
against the decres of the High Court in testamentary
matters and it i3 incompetent for the High Court to
grant leave to appeal to His Majesty in Council.  The
argument of Mr. Patanjali Sastri is that under the Pro-
bate and Administration Act, section 86, only one appeal
is provided from an order of District Judge or District
Delegate to the High Court and no further appeal is
allowed by the Act, and that an appeal being a’creature
of statute there is no statute granting the right of appeal
to the Privy Council in testamentary matters. Section
86 no doubt provides for an appeal to the High Court
against an order made by a District Judge or a Distriot
Delegate. The question is, is the decree of the High
Court in a testamentary matter appealable to His
Majesty in Council, if the case is one which, if it were
_an erdinary civil case, would be appealable nnder section
109 of the Code of Civil Procedure. Reliance is placed

ParAMA.
SWAME
AYYVANGA®

V.
ATAMELY
NACHITAR.



Panaya-
SWAMI
AYYANGAR
'8
ALAMBLU
NacHIYAB,

956 THE INDIAN LAW REPORTS ([VOL XLIX

upon the well-known case in Rangoon Botatoung Co.,

Ltd. v. The Collector of Ramgoon(l) for the contention

that no appeal lies to the Privy Council. In that case it
was held that no appeal lay to the Privy Council in land
acquisition cases. Their Lordships observed :

“ A special and limited appeal is given by the Land Aequisi-
tion Act from the award of ‘the Court’ to the High Court.
No further right of appeal is given. Nor can any such right
be implied.”

In that case the award was considered to be an
award by an arbitrator and the Land Acquisition Act
having provided for only one appeal it was held that
nn second appeal lay to the Privy Council. Their
Lordships treated the decision of the Court on reference
by the Collector to be an award by arbitrators. The
question is whether to a civil case wherein the rights of
parties are determined the Civil Procedure Code does
not apply. The case in Rangoon Botatoung Co., Ltd. v.
The Collector of Rangoon(l) has been explained by their
Lordships of the Privy Council in Ramachandre Rao v.
Ramachandra Rwo(2). Lord Buckmaster in delivering
the judgment of their Lordships observed at page 829 :

““The argument which succeeded in that case emphasizes
the distinction between an award and a decree, and the judg-
ment mentions this in terms by stating that the appellants,
although admitted to the High Court, could not have the right
o carry an award made under an arbitration as to the value of
land taken for public purposes up to this Board as if it were a
decree of the High Court made in the course of its original-
jurisdiction . . . When once the award as to the amount
has become final, all questions as to fixing of ecompensation are
then at an end; the duty of the Collector in case of dispute as
to relative rights of the persons together entitled to the money
is to place the money under the control of the Court, and the
parties then can proceed to litigate in the ordinary way to deter-
mine what their right and title to the property may be.”

(1) (1913) TL.R, 40 Calu, 21 (P.0)  (2) (1022) LL.R., 45 Mad,, 320 (P.C.s
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In Ramachandra Rao v. Ramachandra Rao(l) it was
held that a decision with regard to title in land acquisi-
tion proceedings was res judicafe between the parties in
subsequent proceedings. The explanation i8 this, so long
as the amount of compensation is in question no right or
title of the parties is involved; but where the amount
awarded as compensation i3 paid into Court, and two or
more persons claim the right to receive the money, there
is a civil contest as to the right to the money between

~}the persons before the Court, and any determination by
tlie Court as to the rights of the parties is a determina-
tion in a civil case, and the ordinary incidents applicable
to a decree in a civil suit concerning property apply to
such decision and therefore, in land acquisition proceed-
ings, if two persons contest the right to the amount
deposited in Court, their title to such money is deter-
mined by the Court and that decision is a decision on the
merits of the contest as to the title, and snch a decision
operates as res judicata in a subsequent suit, where the
same title is in question. In Secretary of State for India
v. Chellikani Bama Rao2) the objection that no appeal
lay to the Privy Conneil in a case under the Forest Act
was raised. Reliance was placed upon Eangoon Bota-
toung Co., Ltd. v. The Collector of REangoon(3) in support
of the contention. The Privy Council overruled the
objection on the ground that there was no civil right in
dispute in Rangoon Botatoung Co., Ltd. v. The Collector
of Rangcon(3). Lord Smaw in delivering the judgment
of the Privy Council observed:

“ The proceedings were, however, from beginning to end
ostensibly and actually arbitration proceedings. In view of the
nature of the question to be tried, and the provisions of the

_ particular statute, it was held that there was no right “to carry
an award made in an arbitration as to the value of land ’ further

(1) (1922) I.LR., 45 Mad., 820 (P.C.). (2) (1916) LL.R., 89 Mad,, 617 (P.0.)’
(8y (1818) LLR., 4G Cales, 21 (P,0.).
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than to the Courts specifically seb up by the statute for the
determination of that value.”

With reference to the case before them they observed :

“ The merits of the present djspute are essentially different
in character. The claim was the assertion of a legal right to
possession of and property in land; and if the ordinary Courts
of the country are seized of a dispute of that character, it would
require, in the opinion of the Board, a specific limitation to
exclude the ordinary incidents of litigation.”

The order passed by this Court is a decree in a con-
tested civil matter and under clanse 89 of the Letters
Patent an appeal lies to the Privy Council from any
judgment, decree or order of the High Court made on
appeal. Clause 44 empowers the Indian Legislature to
alter or modify the Letters Patent. By the Civil Pro-
cedure Code an appeal to the Frivy Council against an
order or decree of the High Court is provided if it fulfils
certain conditions. Sections 109 and 110 of the Civil
Procedure Code lay down in what cases aun appeal shall
lie to the Privy Council. If a decree or a final order of

- the High Court satisfies the provisions of sections 109

and 110, it is difficult to see how an appeal is not com-
petent to His Majesty in Council. The only authority
in point is a decision of the Lower Burma Chief Court
reported in Po Kin v. Ma Sein Tin(1). There, the
learned Judges, following ?angoon Botatoung Co., Lid. v.
The Collector of Ramgoon(2), held that mo appeal lay
againgt an order made under the Probate and Admini-
stration Act. Such an objection does not seem to have
been taken in any other case, though in several cases
against orders under the Probate and Administration
Act appeals were presented to the Privy Council. It
is urged by Mr. Patanjali Sastri that, though this
objection is a novel one, yet it is one which, though not
taken in other cases, he is entitled to take here.

(1) (1919) 51 1.0., 598, . (2) (1918) LL.R., 40 Calo,, 21 (P.0.).
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If the contention of the respoundent is to prevail, no
appeal to the Privy Council conld lie against the orders
of the High Court in insolvency matters or orders under
the Guardians and Wards Act, In the Provincial Insol-
vency Act an appeal is provided to the High Court but
not an appeal to the Privy Council. It cannot be said
that no appeal lies to His Majesty in Council against the
ovder of the High Court made in insolvency proceedings
provided sections 109 and 110 are satisfied. This point
was specifically raised and decided in Chatrapat Singh
Dugar v. Kharag Singh Lachmirai(1). In thab case
JExkiNg, C.J., observed :

“Tt is urged that sections 46 and 47 of that Act (meaning
the Provincial Insolvency Act), if anything, negative this right of
appeal. But I do not so read the Insolvemcy Act. In my
opinion, by that Act there was mo intention to interfere with
any right of appeal to the Privy Council that might otherwise
‘exist, and this is a case which comes clearly within the provi-
sions of the Letters Patent and of section 109 of the Code. The
only guestion is whether this is a case which can properly be
certified to be a fit one for appeal to His Majesty in Couneil.”

We have, therefore, no hesitation in holding that
the objection of the respondent as to the competency
of an appeal to the Privy Council is wholly untenable.

On the merits, we hold the case satisfies the provisions
of sections 109 and 110. We therefore certify that this
~ is a fit case for appeal to His Majesty in Council under
section 109 (u), and we grant the leave prayed for.

K.R.

(1) (1923) LL.R,, 40 Calc., €85,
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