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fact the only m eans open to the  p laintiff o f correcting the error, 
i f  it  is ono, which has been made in the execution  proceedings.

I t  is clear, that i f  two out o f  three partners are sued  
for a debt due from the partnership, and a decree is  
obtained again st those tw o, and execution  issues against the 
partnership property, i f  the third partner should apply suc
cessfully in  the execution proceedings to have his share in  the 
property released, the plaintiff’s on ly  rem edy would be a regular  
suit, not for the purpose o f m aking the third partner personally  
liable for the debt, but for the purpose o f  making ihe share o f  the 
third partn er available to satisfy the decree.

The case w ill be rem anded to be tried upon its m e r its ; 
and the lower Court w ill fram e, i f  necessary, an additional issue  
or issues. The appellant will have tho costs o f this appeal.

Case remanded.

ORIGINAL CIVIL JURISDICTION.
Before Mr. Justice Pigot.

REMFRY v. DE PEN N IN G  a n d  a n o t h e r .

Indian Succession Act {X  of 1865), s. 282—Judgment-creditor— ’Execution of 
Decree—Triorily— "Executor—Administrator—Administrator-General's Act

oI I  o f 1874), s. 35.
A decree for money was obtained against a person who afterwards died 

intestate- Letters of administration to his estate were granted to the 
Administrator-General of Bengal. The decree-holder applied for execution 
of bis decree against tlie assets in the hands of the Administrator-General.

Meld, that he was entitled to have his decree satisfied out of the assets 
of the deceased, although those assets were not sufficient to pay in full all 
the claims made against the estate.

I n this case, a decree was obtained on the 2nd o f  M ay 1879  
against P eter D e P en ning aud John Biddle for Rs. 5 ,500  and costs. 
John Biddle died on the 12th o f  A ugust 188 3 , aud on the 7th  
of March 1884 tbe A dm inistrator-G eneral o f  B engal obtained  
letters o f adm inistration to his estate. On the 10th o f  June 1884  
the plaintiff obtained a rule, ca lling upon the A dm inistrator-G ene
ral o f B engal, as adm inistrator o f the estate o f  John B iddle, to 
show cause w hy the decree should not be executed against him. 
I t  was adm itted that Biddle was dom iciled iu British India at bis 
death.
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M r. Trevelyan showed oauso on an affidavit of the Adminis
trator-G eneral, wliioli stated th a t Biddle's estate was of about; the 
value of Rs. 4,127, that claims agaiust th a t estate to the amount 
of Us. 12,400 (excluding the plain tiff’s claim) had been sent iu to 
him ; that one of the creditors claimed a lieu on the assets of the 
e s ta te ; and subm itted that uuder the circumstances the plaintiff 
had no priority over the other creditors. Counsel relied on ss. 282 
and 283 of the Indian Succession Act, X  of 1865, and distin
guished the case of JNilkomul Shaw  v. Reed  (1 ) on the ground that 
there the decree had bean obtained agaiust the Adm inistrator.

M r. Bonmtjee  in support of the rule.— The words of s. 282 of 
the Succession Act, namely, “  uo creditor is to have a right of 
priority  over another by reason tha t his debt is secured by an iu« 
strum ent under seal, or on any other account, ”  do not stand inthe> 
plaintiff’s way. The words, “ on any other account,”  m ust be read 
as applying to m atters ejusdem generis w ith w hat precedes. In  
the Alliance B ank o f Simla  v. Hoff, decided by Mr. Justice 
Cunningham on the 15th of January  1884, execution was ordered 
to issue against the executor of a judgm ent-debtor for the full 
amount of the decree, though the testator's estate was not sufficient 
to pay all his debts. That order was m ade on the authority of 
Ifilcomul Shaw  v, Reed (1). There is nothing in  the Administrator- 
General’s A ct to place him in a higher position than any ordinary 
administrator as far as the present case is concerned. This cannot 
be considered as a suit against the 1 A dm inistrator-G eneral. See 
Hanitiabaltt Sannappa v. Cook (2).

Judgm ent of the Court was delivered by 
P ig o t , J . —I n  this case execution m ust is su e ; s. 85 of the 

A dm inistrator-G eneral’s Act is lim ited to the  express, purpose for 
. which it was enacted, and there is no th ing  in th a t Act or in  the Civil 
Procedure Code to change the position of the A dm inistrator-General, 
or to pu t him  in a better position th an  any ordinary suitor; - I  
in net follow the course, pursued in the su it of tho Alliance f ia n k v .  
JQof (3), and exeoution m ust issue.
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