
section 166 (i) of the Local Boards Act, it was not open
to the accused to plead tliat the motor-biis liceuce ought sest.u
not to have been refused b? the President of thft Local pkesident,_ iJKtON
Board. Another learned Judge of this Court has tal̂ en bosed,

. . . .  • 7 K a r a i k u d i .a similar view in a case M u n i c i p o J  G o u n n l ^  C h i c a e o l e  v. 
S e e t h a r a m a y y a  N a i c l u { l ) ^  a case of disobedience to a 
notice under section 219 (1) of the Madras District 
Municipalities Act Y of 1920.

We find no support for petitioner’s contention in 
these cases or any others cited before us. We dismiss 
this petition.

B.C.s.
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B e f o r e  M r .  J u s t i c e  D e v a d e s s .

E. G. KENT ( C o u n t e r ,  p e t i t i o n e r ) j  P e t i t i g n e E j  M arch*27.

V.

M r s .  E. E. L. KENT ( P s t i t i o k e r ) ^  E e s p o n d e e t .

(jrimincil Procedure Code {Act V o f lSQ8), sec. 488— More than 
one ‘person for  whom petition presented— Maximum of 
Bs. 100 for  all or for each— “ In the whole”  7nea,ning of-— 
Order o f ^English Prohate Court for alimony, i f  bar to 
application under sec. 488.

Under section 488 of the Criminal Prooedirre Code a Magistrate 
can order a person to pay a montlily maintenance not exceeding 
Es. 100 to etich of his dependants, w .., wife and children.

The words in the whole ”  in tlie section do not mean that 
R,s. 100 is the maximum limit for all the dependants together, 
but mean^‘’ for all the kinds of expenses of each dependantj such 
as boarding, lodgings medical expenses, schoorfees, etc/^

(1) 21 L.W., 280.
* Crhninal Bevision Case No, 98 of 1925.
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All order for alimony for tlie wife passed by the Probate 
Kkst, Court in England wliich the wife is unable to execute against 

her husband is no bar to the passing of an order nnder 
section 488 of the Criminal Procedure Code.

Hill V . Silly [190'^] P. 140;, referred to. Graxton v. GTa.xton, 
7 I J.P .3 399, referred to. In re Moideen, (1913) 25 355^
followed. In re John Meiselhack, (1872) 17 W.E. (CrL), 49, 
approved.

Petition under sections 435 and 43 ) of the Code of 
Criminal Procedure, 1898, prajdng the High Conrt to 
revise the order of fche Court of the District Ma.gisfcrate, 
Civil and Military Station  ̂ Bangalore, in Mis. C.G. 
^ 0. 18 of 1924 ■

The facts were:

Edward Cavendish Kent married Eleanor Kent in 
1909 and there were three children of the marriage. In 
December 1923 Eleanor Kent obtained a decree nisi for 
divorce in England and she was given custody of two 
children and the husband was directed to pay her 
alimony. The decree nigi had not been made absolute at 
the time of the hearing of the present petition. The wife 
was not able to enforce the order for alimony as the 
husband lived in the Mysore State and legal difficulties 
prevented her from obtaining executioa. In these 
circttmstaaces, she claimed from her husband mainte­
nance for herself and her two children.

Vere M ochtt \\nih Short, B m es  Oo. for the 
petitioner.

E. L. Thornton with T. 8. KrisJmaswami for the 
respondent.

Piihlio Proseciitor for the Gvown.

JUDGMENT.
This is an application to revise the order of the 

District Magistrate, Civil and Military Station, Bangalore^



directing the petitioner to p^y Rs. 300 a montli under 
section 4S8 of tlie Code of Crirainal Procedure. The Kknt. 
petitioner is a well-to-do planter who neglected to 
maintain his wife and two children, 'f he wife made an 
application to the .District Magistrate and he has passed 
the order which is sought to be revised,

I'he first contention on behalf of the petitioner is 
that under section 488 the Magistrate has jurisdiction 
to award only Rs. 100 in all for the support of the wife 
j’ îd the children. Mr. Mockett, who appears for the 
petitionerj relies upon the words Rs. 100 in the whole ” 
and argues that the Magistrate cannot award more than 
Rs. 100 in all for the support of the wife and the 
children and that the award by the Magistrate of 
Rs. 300j Es. 100 for the wife and Rs. 100 for each of the 
children, is ?nres‘. Clause (I) of section 488 rtads 
as follows :—

“ If any person having sufficient means, neglects or refuses 
to maintain his wife, oj: his legitimate oi' illegitmiate child 
unable to maintain itself, the District Magistrate, . . . .  inaj, 
on proof of such neglect or refasah order sncli person to make a 
monthly allowance for tlie rnaintenance of his wife or such child, 
at such inontlily rate not exceeding one hundred rupees in the 
whole., as sncli Magistrate thinks fit.'”

To contend that when a womat\ makes an application 
for herself and for hoi* children she could onlj be given 
Rs. 100 for the maintenance of herself and of her 
children whatever be the number, is opposed to the 
clear wording of the Sfction. If the petitioner’s 
construction of the section is correct it would amount 
to this ; if a person has an illegitimate child and an 
application is made nnder this section and Rs. 100 is 
awarded to that child and if that person afterwards 
refuses to maintain his wife and the legitimat© ehildreHf 
the wife and the legitimate children would have no 
remedy against him, for the sum of Rs. 100 has already
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been awarded for the support of the illegitimate child,
and no further order can be made on behalf of the wife 
and legitimate children as no Magistrate can award 
mor^ than Rs. 100 for all the persons whom he is bound 
to maintain.

This seciioa was enacted to suit Indian conditions.
A Muhammadan can legally marry four wives at the 
same tirae. Supposing he neglects or refuses to maintain 
one wife and her children and supposing she obtains an 
order under this section and gets Es. 100 and if he 
afterwards refuses or neglects to maintain any of the 
other wives and children, t.hej would be helpless, and '̂ff 
he refuses to maintain all the four wives at the same 
time, is it to be said that the section requires that all 
the four wives should apply by a joint petition for 
payment of maintenance to them and their children? 
Supposing a European has legitimate cliildren by a 
deceased wife, and children by a living wife and also 
illegitimate children, supposing the illegitimate children 
obtain an order for their maintenance and the Magistrate 
directs the payment of Rs. 100 for their maintenance 
and if the man after some time refuses to maintain his 
legitimate children by the deceased wife, are they to be 
■without any remedy ? And still further, if he refuses to 
maintain his wife and legitimate children, are they to be 
without any remedy ? I think the contention that a 
person can only be ordered to pay Rs. 100 for the support 
of his illegitimate children, for the support of his family 
by the deceased first wife and for the support of the 
living wife and her children is, on the face of it, an 
untenable one.

Mr. Mockett relied'Upon the Summary Jurisdiction 
of Magistrates Act, 58 and 59 Victoria, Chapter 39, 
section 5, clause (c), and contended that the sum awardable^
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iiTicler that section was for tha mainteoaiice of the wif» 
and the cHMreJi with her, and a Alagistrate had no kknt. 
power to award more than £ 2 a week. Section 5, 
cLanse (c) gives theCourfcof samvnary jurisdiotioii power 
to make an order, among other things, for the legal 
custody of the children under 16 jears of agê  and an 
order for maintenance under chaise (c) which is as 
follows : —

a provision that tlie husband shall pay to the applicant 
j^iersonally or for her use to a a j officer of the Court, or a third 
p ^ 'o n  on lier behalf, such weekly siira not exceeding £  2 as the 
Court shallj having regard to the means both of the husband and 
the wife,, consider reason able.’’’

There is no provision in this section for the payment of 
any amount for the maintenance of any child unable to 
maintain itself. But the J ustices in considering what 
amount shoLild be awarded to the wife, may take into con­
sideration what would be required foi* the maintenance of 
the child or children in the custody of the wife. The masi» 
mum is fixed at £  2 a week as the object of the Act is to 
give relief to the wife. There are other enactments like 
the Bastardy Act and the Poor Law A.ct under ŵ hich a 
father could be made to pay maintenance for his illegiti­
mate and legitimate children.

The case of H i l l  v. doea not help the peti­
tioner. Sir F rancis J eune, President of the Probate 
Division, observes as follows at page 142 ;—

“ Therefore the whole sum ordered is to be paid to the 
appUcant ptersonally. There is in the Act no express power to 
order that sums shall be paid for children^ even the children of 
his (the husband^s) owii marriage. But in considering /what 
amount should be ordered to he paid by the husbaudj if the 
Justices were right in taking into account the expenses of main­
taining any child or children of the marriage, they would be 
equally justi&ed in taking into account the expenses in respect
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Ke.m  children whom the husband under the Poor Law at any rate
Kênt. was legally liable to maintain, and they were right in ordering

siioh amonnt to be paid— as only it coxild be paid to the wife.

58 and 59 Victoria, Chapter 39, was specially enacted 
for giving speedy relief to married women who, on 
account of desertion or neglect on tlie part of their 
husbands to maintain them, have to seek speedy remedy 
for provision for maintaining themselves. That Act is 
not similar to section 48d which specially provides for 
the maintenance of wife and child, legitimate Qî . 
illegitimate, which is unable to maintain itself.”O ^

In considering what amonnt should be paid for the 
wife it need not be taken into consideration whether 
she has chilrlren to be maintained or not. The position 
of the husband and his means and the position of the 
wife alone should be considered. In the case of each 
child the needs of the child should be considered. The 
words in the whole ” mean that only a sum of money 
not exceeding Rs. 100 should be ordered to be paid and 
no other payment, either in the shape oE fees or medical 
expenses, etc., should be ordered to be paid; nor can 
the Magistrate order the husband to provide a house for 
the wife. It is to prevent the Magistrate making an 
order that the husband should pay so much for the 
schooling of the children, or so much for clothing, or so 
much for medical expenses and so oh, that the words'

in the wholehave been put into the section. The
Magistrate can only order one sum not exceeding 
Rs. 100 to be paid for the wife and for each of the 
children unable to maintain itself.

The section speaks of wife or his legitimate or 
illegitimate child ” and does not speak of ‘‘ wife and 
child.” The words have to be given their plain meanings 
To construe the words as meaning wife and children is 
opposed to all rules of construotioa. If a man has the
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luxury of more wives tlian one. his liability to maintain 
tliem is not lessened thereby. Every wife and every, keks. 
legitimate child and ev'ery illegitimate child could be 
awarded up to Rs. 100 provided the husband or the 
father has the means to pay the amounts.

The contention that section 488 is modelled on the 
lines of 58 and 59 Victoria, Chapter 39, section 6, cannot 
hold water. Section 488 of the Code of 1893 is not a 
new provision enacted in 1898. The same provision was 
found in the Code of 1882 and the Codes of 1875 and 
'4872 and in Act XXV of 1861, section 816 contained a 
provision corresponding to section 4bS, clause (1). All 
that has to be proved in order to give jnrisdiction 
to a Magistrate under section 48S is that the child is 
unable to maintain itself and that the father neglected 
or refused to maintain it, and in the case of the wife 
that the husband refused or neglected to maintain her.
'Even a grown-up child̂  if unable to maintain itself̂  is 
entitled to get maintenance from the father if be has the 
means. Vide I n  r e  M o i d e e n { l )  and I n  t h e  ' m a t t e r  o f  W - B ,

T o d d  ( 2 ) .

The next contention urged by Mr, Mockett is that 
there has been no neglect to pay for the maiutenance of 
the wife and the children. This is a question of fact and 
the learned Magistrate has found that the petitioner 
herein has neglected to maintain his wife and children,
A mere offer to maintain them is not snfficientj and Mr. 
Mockett has admitted that nothing has been paid for 
the maintenance of the wife and children for at least 
some years. There is nothing in this contention.

The third contention raised by Mr, Mockett is that 
there is an order of the Probate, Divorce and Admiralty 
Division of the High Court in England whereby the
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ivEst petitioner is directed to pay his wife so miicli aiimon}'
k̂ >-t. ,per monfcli, and it is sc-rioiisly urged before me that this

order is a bar to an application under section 4SS of 
the Criniiiial Procedure Code. Ifc is admitted that the 
wife finds it impossible to oKecute the order for alimony 
against the petitioner who is a pliiuter in the Mj'sore 
State. Whether the order is executable or not is 
immaterial for the present purpose. The section gives 
pirisdiction to the Magistrate to award maintenance if 
he is satisfied that a person has neglected or refused to 
maintain his wife or child. The existence of the order 
is not sufficient to oust the jurisdiction of the Magis- 
tratSj for a mere order for maintenance is not equivalent 
to maintaining the wife ; and th.e order, whatever may be 
its force, or nature, cannot take away the Magistrate’s 
jurisdiction so long as the husband neglects o r  refuses 
to maintain the wife.

Reliance was placed upon G r a x t o n  v. G T a x t o n ( t ) .  

B a e g e a ^ e  D eakb , J .3 o b s e rv e d ;—

There can he no desertion in. law when a suit is pending. 
Once the Divorce Court was seized with the matiimonial suit, 
Justices have no light to interfere in the matter , . . Here
the President had actually made an order_, how then can the 
Justices claim to overrule it/^

In that case an order for alimony had been made by 
the i?reBident of the Probate DiviBiou and the Justices 
could not therefore pass an order under the Summary 
Jurisdiction Act. That case has no application to the 
present, for the proceedings in the Probate Division do 
not control the jurisdiction of a Magistrate in India.

As I have already observed̂  if it is proved to the 
satisfaction of the Magistrate under section 488 that 
the husband has neglected to maintain his wife, the
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.Magistrate kaa jurisdiction to order the liusbaad to paj 
for the mainteriance of bis wife. In this case the ord^’ 
for alimony is iinexecutable. BYeii if held to be execat- 
ablp, I am of opinion that so long as the husband does 
not maintain the wife either by payment of alimony or 
otherwise, the Magistrate’s jiirisdiction to order hi.tii to 
pay maintenance is not taken away.

The case hi r e  S u M i a r a m a k k a n i i r i a ^ l )  does not help the 
petitioner. In that case a decree for a monthly allowance 
for maintenance had been obtained in the High Court 
-and til at decree was in force and the wife could not 
get a further aud separate order for maintenance from 
the Magistrate. The case would be different if the 
execution of the decree for maintenance had becom e 
barred or the decree had becom e unexecutable. This 
was distinctly held so far back as 1872. In a case J o h n  

M e i s e . l b a c k { 2 ) ^  a bench consisting o f Sir R ichard Ggctoh, 
O.J., and A in slie , J., held that a decision of the Civil 
Court refusing to enforce a contract or agreement 
against a man for the maintenance of a woman cannot 
conclude either the woman from  applying, or a Magis­
trate from  making an order, under section 316 of the 
Criminal Procedure Code, for the maintenance of their 
illegitim ate daughter. The learned C h ief J u s t i c e  

observed:

The proceeding in the Civil Court was of a different 
nature. It  was founded on an alleged contract, and the decision 
o f the Civil Coiirt, even if it had not proceeded as it appears to 
have done on the law of limitation^ would not liave concluded 
the woman from applying under section 316 of the Criminal 
Procedure Code for the maintenance of the illegitimate daughter 

. . The only question in this case is whether the matter 
was so put before the Magistrate that he had jurisdiction to
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Kext make tlie order 'ander section 316 for the niaintenaiioe o f the
Eist. illegitimate daTighter. She stated in her petition that both she 

and the daughter were starving and required naaintenanoe_, and 
she asked for a sum to be paid for maintenance. The Magis­
trate had. power to make an order for the maintenance of tlie 
daughters/^

under section 316 of Act XXV of 1861 (now 
section 488). The only questions were whether the 
child was a child of the man and whether he had 
neglected to maintain the child ; and on these facts 
being found the Magistrate had jurisdiction to pass an 
order even though there was a previous contract between 
the man and woman for payment for maintenance.

Considering the position of the parties, the order for 
payment of Rs. 100 to each of the persons (wife and two 
children) is eminently a just order. I dismiss the petition 
with costs of the counter-petitioner.

CounseFs fee lis. 100.
B.C.s.
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. B efore S ir  M urray G ouU s Trotter^ K t., C h ie f  Justdce,

1926, K D TTIK K ISH N AN  N A IR  (1 s t  D e fe n d a n t),
March 22.

----------- P etitioner ,

V.

A P P A  N AIR  AND ANOTHER (PlAINTU-’F AND 

S econ d  D e fe n d a i^ t), R e s p o n d e n ts .*

lndia.71 Contra.ct Aci {IX. o f  187^), sec, 2^‘S— Principal and 
agent—Liability, whether joint or alternative—Rule, o f  
3nglish Law, alternative and not joint liability—-Rule o f  
Indian Law, whether different— Sec. 233_, construction o f—

* Civil Eeyisioa Petition No. 820 of 1924.


