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Criminal Procedure Code (Act F o f  1898)., sec. 247— Case posted
to a certain date— Galled up at 11 a.m.— Gomplainant absent
— a c c u s e d  a c q u i t t e d — i f  v a l i d .

A  Magistrate is ejititled to call up a summons c.ise at tiny 
time of tlie day to wliich it is posted :Mid to acquit tlie accused 
under section 247 of the Criminal Procelure Code, if tlie 
oomplainant is not then î ’̂osent. He is not bound to wait for 
the complainant to appear at any time before the closing of the 
day in order to take np and dispose of a case.

Bangaswami v. Narasimltulu, (1884) I.L .Ii., 7 Mad,, 213^ 
KutMyah Y .  Pari Mcikri, (1884) 7 M'ad.  ̂ 356, followed.

Criminal Eevision Case N o. 229 of 1925 dissented from.

P etition under secfcioiis 435 and 439 of the Code of 
Criminal Procedure, 1898, praying the High Court to 
revise the order of the Second-class Magistrate o£ 
Sompeta in Calendar Case 200 of 1925.

The order of the Second-class Magistrate of Sompeta 
was in these terms

The case was called on for hearing to-day to which it 
had been posted. The complainant not being present either in 
person or by pleader, the accused are acquitted under section 
247j Criminal Procedure Code.”

The facts necessary for this report appear from the 
judgments on revision.

K . Bhasliyam Aijyangar for the petitioner.

* Criminal Revision Case No, 772 of 1925.



Tonki'a jy; Ganapati for the Public Prosecutor^ for the
Jaganna. _Crowu.

The respondents were not represented^

JUDGMENT.

D evadosSj J.— This is a petition to revise the order of
D e v a d o s s , J .  ^

acquittal passed hy the Secoud-olass Magistrate of 
Sompefca under section 247 of the Code of Criminal 
Procedure. It is contended by Mr. Bhashjam Ayyangar 
for the petitioner that the complainant and his witnesses 
appeared at 11-30 a.m. on the date ii:sed for the trial ol- 
the case and the Magistrate acted illegally in acquittiiig 
the accused on the ground that the complainant was 
absent and that the appearance of the complainaufc on 
the date is a sufficient compliance with section 247,

The question is whether the absence of the com
plainant at the time when the case was taken up for 
bearing was sufficient to justify the Magistrate in dealing 
with the case under section 247. That section is in 
these terms:

If the simimoiis has been issued on complaiiitj and 
lupon the day ajijjointed for the appearance of the accusecb or 
any day siibseqnent thereto to which the hearing may be 
adjoiimed the complaiiuint does not appear, the Magistrate shall 
iiotwithstamling anything hereinbefore contained^ acqnit the 
accused, unless for some reason he thinks proper to adjourn the 
hearing of the case to some other day,

The section makes it obligatory upon the Magistrate 
to acquit th.e accused if the complainant does not appear  ̂
unless he thinks-proper to adjourn the hearing of the 
case to some other day. The contention is that it is 
sufficient if the complainant appears at any time during 
the day, and that “ the day ” means the ordinary work® 
ing hoars of the Court, i.e., from 11 a.m. to 5 p.m. If 
the contention is to hold good it would mean that the 
Magistrate has to wait till 5 p.m. before dealing with a
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case under section 247. There is nothing in the section 
which would justify the constraotion that the words,
“  upon the day appoiiifced for the appearance of the Devadobs, j. 
accused, ’* etc., mean any time before the close of the 
working day. In Order IX , rule 8 of the Ciyil 
Procedure Code, the wording is, where . . , the
plaintiff does not appear when the suit is called on for 
hearing, the Court shall make an order that the suit be 
dismissed,” etc. From this it is clear that the plaintiff 
should be present when the case is called on for hearing.

"Tfi the case of a complainantj the coraplainanf; should 
appear when the case is called on for hearing. Tlie 
object of section 247 is to prevent the complainant 
from being dilatory in the prosecution of the case, and 
if he does not care to be present when the case is called 
on, the accused is entitled to an acquittal unless the 
Magistrate chooses for reasons he thinks proper to 
adjourn the case. It may, no doubt, appear to be a 
hardship that a coaiplainant who was present from 11 
a.m. to 4-30 p.m. should have his case dismissed if he 
happens to b3 away for a few minutes when the case is 
taken u p ; but the question is not whether there is hard
ship or not but what is the meaning of the section. The 
complainant is bound to be present on the day to which 
the case is posted, and if he wants to be absent during 
any portion of the day he should take the Court’s 
permission for doing so. But, if he does not do so, he 
does so at his risk. It is suggested that such a construc
tion would entitle the Magistrate to disiniss a complaint 
under section 247 even, after the prosecution case is closed 
and before he delivers judgoient. No doubtj it would 
be so ; but that is not a ground for giving a construction 
to a section different from what the clear words would 
justifj.
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loKiTi The presence of the complainant’s vakil alone is not
X’»

jAOAKNi. snfficient compliance mfch the requirements of section 
devadoss, j.i 247. I q civil cases the presence of a party’s vakil is 

considered as the appearance of the party. But in 
criminal cases, except where the Court dispenses with 
the personal attendance of the accused and allows him to 
appear by a pleader or agent, his presence is essential. 
A complainant cannot be represented by a pleader in 
order to take away the jurisdiction of the Magistrate to 
proceed under section 247. Where a vakil appears for 
the complainant, it is not likely that the Magistrate 
would dismiss the complaint under section 9.47, for the 
vakil would represent to the Court that his client was 
unavoidably absent or that he had just gone out of the 
Court house for a very proper purpose.

This case has been referred to a Bench by W allace, 
J.j by reason of the view taken by J ackson., J., in Criminal 
Revision (.’ase No. 229 of 1925. In that case J ackson, 
J., held that section 247 must be strictly interpreted and 
the appearance of the complainant daring any portion of: 
the day was sufficient compliance with section 247. 
With great respect, I am unable to agree with that view. 
We should not consider the hardship that ma,y be caused 
to the complainant in construing the section. In
structions may be given to Magistrates not to dismiss 
cases under section 247 unless they are satisfied that the 
complaiaanfc is keeping out of the way and to wait for 
a reasonable time to enable the complainant to appear; 
but the absence of such instructions would not be a 
ground for giving a forced consbriiction to the very 
clear words of the section.

The view of Jackson, J., is opposed to the view taken 
by H utchins, J., in Kutliyali v. Pari Makri[l). There the

(1) (1884) LL.li.j7 Mad., 356,



learned Judge overruled the couteation that theo
Magisfcrafce should wait till fcbe close of the day before lie_ Jagaxna. 
coiild act under section 247. Devadoss, j.

It is next contended that on the merits the petitioner 
is entitled to have the order of the Magistrate set aside.
The petitioner appeared with his witnesses at 11-3*) a.m. 
and it is alleged that the case was taken up and dismissed 
five miautes before the appearance of the complainant.
Though the Magistrate could very well have waited for 
a short time, it cannot be said that the order of the 
Magistrate is illegal. He acted within his powers and 
when the order is not illegal it would not be right for 
this Court to interfere with it. Tliough the conduct of 
the accused was not all that could be desired, yet I do 
not think it would be right to set aside the order of the  
Magistrate in a case of this kind. The petition is 
dismissed.

WalleEj J.-—This petition raises a question as to Wallbb,j. 
the construction of section 2W , Criminal Procedure 
Code. A  summons case was called on for hearing, Tbe 
complainant not appearing, the Magistra^’e acquitted the 
accused under section 247. Later in the day the 
complainant put in an appearance. It; is now argued 
on bis behalf that as he appeared on the day to which 
the case had been adjourned, the Magistrate had no 
jurisdiction to acquit the accused~in other wortlsj that a 
Magistrate cannot act under the section before the Court 
day has closed.

There is direct authority to the oontrary— yide Ranga- 
S'tvawd r . Narasimliulu (1) and KtdtiyaliY. Pari Mahri{2)c 
The earlier of these two rulings, which dates back over 
40 years, follows a still older decision of the year 1874.
So far as I am aware the vievy that has prevailed for
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Toukya o^er 50 years was not questioned till it was dissented
jagakna. ^rom b j  JacksoNj J., last year in Criminal Reyision Case' 

J. No. 229 of 1925. With, great respect, I am unable to 
follow bis line of reasoning. He appears to tbink that 
there is something in the section that prevents a Magis
trate from taking up a particular case twice on the same 
day, that, in fa&t, a Magistrate cannot if a complainant 
does not appear in the morning, adjourn the case till the 
afternoon. I can myself see nothing in the section that 
prevents a Magistrate from so doiiig. Indeed, I think 
that, as a rule, he would be well advised to give- 
complainant whose case is called on early in “the day, 
some latitude before he decides to apply section 247. If, 
however, he decides to act at once, when a complainant 
fails to appear on his case being called on, I am clearly'- 
of opinion that he has jurisdiction to do so and that he 
is not obliged to wait till the close of the Court day 
before doing so. I agree therefore in dismissing the 
petition.
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APPELLATE CRIMINAL.

Before Mr, Justice Devadoss and Mr. Justice Wallare. 

HAM AO H ANDH AN SERVAI (P e t it io n e r )
M arch BO.

V,

PRESIDENT, UNION BOARD, KARAIKUDI 
(Respondeis^t) *

Madras Local Boards Act (XIV of 1920);55.̂  164 and 221— Fro- 
^eedings taJcen htj- a Local Soard under sec. 221 to recover 
‘penalty Jor eticroachment I f  defaulting farty can raise a
contention regarding the factum of encroachment.

Where a Local Board, lias instituted proceedings before a 
Magistiate under section 221 of the Madras Local Boards Aot

Onminal Be^sioii Case Fo, 614 ofXSgt.


