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to form an opinion in the eourse of his exccutive duties aud to
give effect to that opinion npon his own nuthority, though suluect
to control from the Liocal Govermment. . ;

In the present case, although we shall not now make these r_ulp,s
absolute, yet wo feel bound o say that, under the cirenmstances,
the potitioners wore justified in applying to this Couwrt; and in
this view wo think thoy are entitled to somo costs. We ‘Lllow
them a gold mohur in cach caso and dischargo tho rules.

Lules discharged,

Before M. Justice Field and Mr. Justico Beverloy,
ASSANULLAH (Prnanyirr) » BUSSARAT ALT CIIOWDRY ( LUNM.‘IC)
vy 118 GuanpiaN PRANKRISTO DASS (Derpwpinp)®
Inhancemend of veat, Linkility of land comprised in a somindars {om
Burden of proof in vespect theredf— Dependent lalug—Iesumed lukiirgjr.

Requlation XIX of 1703,

Tu a suit for enhoncement of vent in respeet of land which thy defou-
dant chaimed to hold as n dopendent dalug 5 held, tho onws wrs upou bhe
gemindar to show that the land was included in the zauindari abthe time of
the permanent sottlement.

A zrminpAR, who was a purchaser from Government, hrought
certain suits for enhancement and arrears of ronts in rvespoct of
some land comprised in his estate. The Munsiff' dismissed the
suits, on the ground that as the predecessors of the doe
fendants had held the land in question as lekhira, and Govern-
ment whilst in 2%«s possession had resumed the land upon. the
terms and under the provisions of ss. § and 9 of Regula-
tion XIX of 1793, tho land must bo considered ns a dependent
talug and was as such exempted from enhancement of rent. The
Subordinate Julge confirmed the judgment of the Brst Court,
The plaintiff (zomindar) then preferved aun appenl to the I;Iig’h
Conrt,

Baboo Rashbehari Ghose for the appellant, contended, inter
alia, (a) that the resumption in gquestion was in rc,nhty nmda

% Appents from Appollate Decreos Nos, 470 and 1873 of 1883, u;,mns
deoraos of Baboo Roma Nath  Seal, Second Subordinate Judgo of Tlppern?if
dated the 2ad of Febrnary and Lith of Marel respectively, affirming the do-

crees of Baboo Janvkee Nath Dutf, Munsiff of Comwmillali, dated 26.th of
Junuary and 19th of Muy 1882,
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unders. 10, Regulation XIX of 1793, and the land was settled 188t
with def'eudunb according to the provisions of s 3, Regulu-m
tion IX of 1825 and consequently the defendant could not pygipsr
claim exemption from enhancement. on #;nm
(b) That the onus of proof was entirely upon the defendant to
prove distinetly that the tenure held by him was not liable to en~
“hancement and that he had wholly failed to discharge it.

The Nenior Government Pleader (Baboo Annode Pershad -
" Bannerjee) for the respondent.

. The judgment of the Court (FisLD and BrvERLEY, JJ.) was de-
livered .by

Fierp, J.—This was a  suit for enhancement, The plaintiff is &
purchaser from Government. The Subordinate Judge hasfound that
the plaintiff is not entitled to euhauce the rent, because the land
in respect of which the suit has been brought was resumed
lakhiraj such as is referred to in 8. 9 of Regulation XIX of 1793 ;
in other words, that it was a resumed grant which had been
made before 1790, and that, according to the last clause of the
gection just recited, the defendant, after resumption and settle-
ment, was entitled to hold the land as a dependent Zalug sub-
ject to the payment of a revenue fixed for ever. The. learned
vakeel for the appellant has addressed to us a long ar ouuhent,
in the course of which he las referred to = large numbe#
of cases bearing upon the intricale questions of Lakhir raf
land and resumption., There are really two points in this
argument which require our consideration.. The #rst point
eontended - for is, that the burden of showing that the.
land formed a grant created before 1790 was apon the defeiidant 3
and the second point is, that the defendant has fafled to dis-
charge . the burden of proof which ought to be p]aced upon.
him. As to, the first point we think that, the burden of proof
was not -upon the defendant but upon the plaintiff, - The: ‘platin:
tiff - seeks to enhance. The defondant: contends that- the Jand Is
ot tidble to enhancement because it oonstltuted a grant created
before. 1796, In this state of the pleadings it s evident that,
if no evidence .were" given on elther- side, - the defendant must
succeed. Therefore, according .to- the ordinary rule; the bur clen‘
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of proof is upon the plaintiff. But it is said, that there is a

AssanvinLam presumption that the zemindar is entitled to enhance the rents

.
BUSSARAT
AL
CHOWDRY,

of all the lands situated within his zemindari, and that the

.effect of this presumption, is to cast upon the defendant the

burden of showing that the land held by him is an exception
to that general rule. No doubt there is, as decided by the Privy
Couticil, a presumption that a zemindar is entitled to enhance
the rents of all lands situated within his zemindari, in. other
words which would be more precise, of all lands which formed
an integral portion of his zemindari at the time of the permanent
settlement. But that principle can have application only, when
it is admitted, or proved, that lands were included within a
zemindari at the time of the permanent settlement : and it as-
sumes this to have been admitted. In the present case the
whole question is, whether the lands in dispute did form a part
of the zemindari, that is, whether they were included within the
zemindari at the time when the permanent settlement was made,
In cases of lakliraj grants antecedent to 1790, it is well-known
law that these lands were not included within the settle-
ment, and did not form a part of the assets upon which
the calculation for the permanent settlement was made. In
the case of grants made after 1790, the converse of this pro-
position is true. Now, thereis no presumption in the case of
lands which are admittedly laklhiraj one way or the other; no
presumption, that is, that the grant was antecedent to 1790 or
subsequent thereto. This is matter of evidence. It is clear,
therefore, that the presumption as to the right to enhance can-
not apply to a case of this kind. Before the presumption can
apply, it must be admitted, or proved, that the landsto which
it is sought to apply it, were included in the zemindari at the
time of the permanent settlement. This is not admitted; it is
denied in the present case. It must therefore be proved. The
plaintiff cannot succeed unless he proves it: and the burden
of proof is therefore on him. But although we are of opi-
nion, that the burden of proof was upon the plaintiff to show
that these lands were lands forming a portion of a grant made
subsequent to 1790, and therefore lands the rents of which he was
entitled to enhance, we will assume, for the purposes of argu-
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ment, that this was not so, and that it lay upon the defendant 188t
to ptove' that this' particular grant was a grant antecedent to Assmvm.m
1790 BEven- in this view of the case, we think, there is enough pusgaraw
upon the resumplion proceedings to show that the grant waa GH(;&“’,‘JI,RL
antecedent to 1790, It may be observed that there is no
direot evidence as to the period when the laklkiraj grant was
created, and that all information in the shape of evidence is to be
derived from the resumption proceedings. The Subordinate Judge
snys inm his judgment : “Itis olear from the resumption proceed-
ings, that Government did not consider it as an invalid gran
made subsequent to 1st December 1790, nor resume it nccording
to the provisions of s, 10 of Regulation XIX of 1793.”" This
is rather a negative observation, but, we think there are twe
facts to be discovered from the resumption proceedings, which
are strong to show that the invalid grant so vesumed was &
grant antecedent to 1790. The first of these facts is, that a
gettlement was made with the ex-lakhirajdar at half rates.
This is in accordance with the provisions of s, 5 of Regulation
XIX of 1793, and it i3 clear npon the regulations, that in cases
of land forming part of a grant invalid by reason of having
been made subsequent to 1790, the settlement must have been
at full rent. The fact thevefore that the settlement was mude
at half rate, is strong evidencé to show that the revenue. autho-
rities dealt with the grant as one antecedent to 1790,
The other fact is concerned with the quantity of land. It
appears, that the Deputy Collestor first proposed to release’
the land, because being less than ten bighas, it came within
the purview of eclause 4 of s. 3 of Regulation XIX of 1793.
Now, that clause is an exception to the general rule applicable
to grants made after 1765 and before 1790, and the very fach
that the Deputy Collector regarded this parhcuhu land as com-
mg within the excaption, assumes the apphcatlon of the rule itself—
a role, which "applies only in the caso of grants antecedent to
1790, It is true, that the authority supeuox to the Deputy Oollector
took a different view, and was of opinion that this partioular
Iand did not come within the exception, but there is nothing to
ghow that'in considering that the exception'did not apply, the
puperior revenue .authority further considered that the grant
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1881 did net come within the purview of the rule applicable ‘to grants
Teanoiiar made antecedent to 1790, We think, therefore, that even ns-
BUSSARAT suming that the burden of proof lay'upop the defendant;
Az there is enough in the resumption proceedings to show tha this
CrowoRY. grant wes an invalid grant executed antecedent to 1790, and
that after resumption and settlemont, it Lecame n dependént
talug, to he held at a fixod rate of ront for ever, and therefore
protooted from enhancoment. These appeals must therefore bLe

dismissed with costs.

Appeals dismissed.

i

Before Sir Richard Qartk, Rnight, Chicf Justice, and Mr. Justice Beverley.

1884 NOBIN CHANDRA ROY (Pramntirr) v. MAGANTARA DASSYA uxp
Juna 28, axoraee (DErENDANTS)®

Hindu Law—Joint owners—Suit against one sharer—Dacree againsi proe
perty-=Claim by other co-shurer allowed=-Suit against Dotk sharers—
Roajudioatn.

Through ignorance of the position of nilnirs, one only of two persons, joing
owners in & property, was sued for ‘n debk for whioh the property had
been pledged by the person sned, and a deores waa obtained and exeoution jssued
agninat the property; and in smeh exeoution proceedings the other shorer
put in o claim, and obtained nn order releasing her share of the property
from attachment., A second suit wns then brought by the jndgment-nreditdr
against both shavers, for tho purpose of making the share of the co-sharer,
who had not been proviously sued, avnilable to satisfy tha defondant,. and
praying that the order relensing the property from aitachment mighkbe
get aside; Aeld that auch o suit would lis, and would not be barved as ress

Judicaia. ‘

Is December 1880 one Nobin Chandra Roy brought a suit
against one Chunilal, who had execnted n Zarbarnamae dated the
25th Srabun 1285 B.8,, in the pluintifi's favour, under which
certain properties had heen given as security for a loan aceomnt
which wns opened for the purposes of Chunilal’s businéss:
Nobin. Chandra Roy, in August 1880, obtained o dedted
against Chanilal, making the property secured under the karbgr
nama liable, and in execution this property was attached.

. % Appenl from Original Deorece No, 821 of 1884, ngninst.thg order of

Babu Motilal 8arkar, Roy Bahadoor, Subordinate Judge of Rungpote, daiéd
the T8th of Septeraber 1882, .



