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Before Mr. Justice McDonell and Mr. Justice Field.

LOBURLI DOMINI axp ormens (Peritioners) » Tue ASSAM RAIL-
WAY asp TRADING CO, LD., axp Tuc SECRETARY OF
STATE ror INDIA 1N COUNCIL (Orrosire Parries.)®

Transfer of Suits—Judge exercising executive functions, Disqualification

of—Bengal Civil Court's Act (VI of 1871), 5. 25.—dct XIV of 1882, s. 25.
An officer who exercises executive and judicial functions having himself
dealt with a certain matter and formed and expressed an opinion upon its
merits in his executive capacity, and having further advised and directed litiga-
tion in support of this view, is, in consequence, disqualified from dealing as a

Judge with this same question when it comes into Court and has to be dealt with
judicially.

THIS was an application under s. 25 of the Civil Procedure
Code for the transfer of certain appeals. The petitioner had
instituted a suit against the Assam Railway and Trading Company
in the Munsiff’s Court at Debrugurh for the recovery of certain
lands. On the objection of the Railway Company, the Secretary
of State was also added as a defendant in the suit. The Munsiff
decreed the claim. TFrom that decree separate appeals were
preferred in the Court of the Deputy Commissioner of Luckim-
pore; but were rfterwards transferred for final decision to the
Court of the District Judge of the Assam Valley Districts.
Thereupon the plaintiff (respondent) applied to the High Court
for the transfer of the appeals, on the ground that the presiding
Judge, who was also Commissioner, had taken an active part in
defending the suit in the Munsiff’s Court. A rule was issued on
the other side (notice being also given to the Judge of the Assam
Valley Districts) to show cause why the application for the trans-
fer of the appeals should not be granted.

Baboo Bhobant Churn Dutt in support of the rule.

The Senior Government Pleader (Baboo Annoda Pershad Ban-
nerjee) to show cause against the rule.

The facts disclosed on the aflidavits are sufficiently stated in
the judgment of the High Court (McDoxeLL and Fierp, JJ.)
which was delivered by

# Qivil Rules Nos. 488, 49 and 490, of 1884 for transfer of appeals from the
filo of Mr. Ward, the Judge of the Assam Valley Districts.
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Fimip, J.—In these three cases the Court granted a rule ¢4
show ocause why certain appeals should not be transferred for
hearing from the Court of the Judge of the Assam Valley Dis-
tricts to some other competent tribunal. The ground upon which
this application for transfer was made was, that Mr, Ward, who
was the Judge of the Assam Valley Districts, had, in his executive
capacity as Commissioner, taken an active part in directing and
preparing the defencein these suits before the Court of first in-
stance, and had expressed a strong opinion wpon the merits of
the question involved. "We think that, if nothing had oceurred to
alter the status of the Assam tribunal as it existed when we
granted these rules, wo should now have to make them absclute,
Bub that something has ocourred to alter that sfaius, appears from
an affidavit which has been read before us to-day. The first
paragraph of this aflidavit is as follows :—

¢The present Judge of the Assam Valley Districts, before
whom the appeal will come in the ordinary course, is Mr. Luttman.
Johnson, an officer who has been in no way conneoted either
divectly or indirectly with the preparation of tho case for.the
appellants in his executive capacity as Commissioner. Mr. John-
son returned from furlough and assumned charge of the office of
Tudge and Commissioner of tho Assam Valley Districts only ou
the 5th of May 1884, his previous service had been in the
capacity of Doputy Commigsioner of Sylhot, and it was impossis
ble for him to have had any cognizance that this suit was pending
until after his arrival in India in the last week of March 1884.
These circumstances effectually remove any objection that might
be taken to Mr. Johnson's jurisdiction on the ground of the union
of exeoutive and judicial funetions in his person.” This affidavitis
not as exact as it might, and should have been. It does not sef-outy
a8 it ought to have set ont, the dates upon which Mr. Luttman-
Johnson preceeded upon furlough, and returned from furlough,and
it also does not set out the length of time during which My, Luttman«
Jobnson was Deputy Commissioner of Sylhet, DBut we think that
notwithstanding these defacts, there is enough in the affidavil o
show, that Mr. Luttman-Johneon personally is free from any sudli
disqualificntion to hear and decide these cases, as existed in ilie:

- onge of My, Ward, We thiuk, therefore, that no cause now existes
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go far as appears from the matter hefore us, for removing these
appeals from the Court of the Judge of the Assam Valley Dis-
tricts. The afidavit further proceeds as follows: ¢ Dut even
apart from this consideration, I (that is, the Officiating Secretary
to the Chief Commissioner of Assam), on behalf of the aforesaid
opposite party, afirm and say, that it is au advantage that suits
like the present suit should be heard nnd decided in the local
Courts, where the principles of the local land.law are more fami-
liar, more easily ascertainable, and can be argued upon with great-
er wealth of illustration, than in the High .Court, placed at a
distance from the province, and among the associations of the
very different land law of Bengal.” We do not conmcur in this
argument when applied to the matter before us, and fo the action
of an appellate tribunal. Carried to its extreme possible limits,
it would be an argument for disallowing to the people of this
country the right of appeal to the Privy Council—a privilege
which has always been much valued by them, and which has pro-
doced the best effects upon the administration of justice in
India. DBut this argument, in fact, overlooks the esseutial question
in the ease, which is, whether au officer, who exercises executive and
judicial functions, having himself dealt with a certain matter, and
formed aud expressed an opinion upon its merits in his executive

capacity, and having further advised and directed litigation in-

support of this view is, in consequence, disqualified from dealing

as a Judge with this same guestion when it comes into Court, and
has to be dealt with judicially, It may be necessary, for reasons

to which we need not advert on the present ocecasion, that in
cortain parts of this country exeoutive and judicial functions
should be united in the person of the same individual ; but this
union of duties is an abnormal state of things, and experience of
its operation is not wanting in instances to show that, in the
‘interests of justice, the discharge of judicial duties by ‘an;ofﬁ:cér
who also exercises exeoulive functions canuot be too -earefully
watched. The jealousy of the law ‘which. forbids any Judge to
try a oause i which he is a party or personally interested, or -to
adjudicate upon any proceeding connacted: with or arvising out
of such cduse. (see s.. 25 of Act VI-of 1871, which emibodies

this principle) does not rightly reflect any unworthy suspiocion

917
1884

LOBURIT
DoMINI

v,

Tan ASBAM
RArnwAy
ARD
TRADING
O¢., LD



918

1884

B St aaanataad

LoBuRrt
DoMINI
Y.

THE ASSANM
RAILWAY
AND |
TRADING
-Co,, Lip;

THE INDIAN LAW REPORTS. [VOL.X.

upon an individual Judge, while it secures and upholds one of the
great pillars of judicial purity. In Dimes v. The Propristors of the
Grand Junction Canal (1) the Lord Chancellor of England (Lord:
Cottenham) had affirmed on appeal an order of the Vice-Chancellor,
but because Lord Cottenham had an interest as a shaveholdey in
the Canal Company to the amount of some thounsand pounds, it
was held, by the Houso of Lords, that he was disqualified from
sitting as a Judge in the cause; Lord Campbell said: % No.opeg:
ean suppose that Lord Cottenham could be, in the remotest degree,’
influenced by the intercst that he had in this concern ; but;.ny.
Lords, it is of the last importance, that the maxim, that no man
is to be a Judge in his own cause, hould he held sacred, - And
that is not to be confined to a camse in which - he is g
party, but applies to a cause in which he has an interest.
Sinco I have had the honor to be Chief Justice of the Court of
the Quecn’s Bench, we havo again and again seb aside proceedings
in inferior tribunals because an individunl, who had an interest in
a couse, took » part in the decision. And it will have a ‘mosh
snlutary inflaence on these tribunals when. it is known that this
High Court of last resort, in a ease in which the Lord Chancellor
of England had an interest, considered that his decree was, on
that account, a decroc net according to law, and was set aside.
This will be a lesson to all inferior tribunals to'take care not. only
that iu their decrees they are mnot influenced by their persdual
interest, but to avoid the appearance of labouring wnder such -aft
influence.” '

In this case the interest -was a pecuniary interest. But the
samo principle applies whore the interest, though not a pecunniary
ong, is snch as to create a real bins. In the onse of the Quéen vi
Rand (2) Blackburn, J,, said: « Wherever there is a renl: Hksli:
hood that the Judge would, from kindred or any other causs, linve
4 bins'in favor of one of the parties, it would be very wrong'in
him to aot.” In the case of the Queen v. Meyer (8) one B
entered into nn agreement with a Loeal Board of Health to reesivs
gewago and dispose of it over his furm. I having had différenoes

(1) .8 H, L, B, 759 (793 (2 L. R.,1Q B, 280 (298)
(3 L. R, 1Q. B.D,173.
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with the Local Board, diverted the sewage into a neighbouritg
river, and for this he was prosecufed by the Lee Conservaney.
Upon the hearing of the summons, Meyer, who was the Chairman
of the Local Board of Health, and had taken an active part in its
proceedings, sat on the Bench with three othei Justices, H
objected to Meyer sitting as a Justice, but he remsined notwith-
standing. It was held, that the fact of Meyer having taken an
active part in the proceedings of the Local Board ereated a real
bins, and that he was therefore disqualified from sitting as a Judge
in a matter which arose out of those proceedings. In the case of
Queen v. Milledge (1) complaint was made to the Local Board of n
nuisance upohr premises belonging to .B in the borough of W.
The Board communieated with the Town Council of W, who
‘were the urban sanitary aunthority under the Public Health Act
of 1875, and required them to abate the nuisance. The Couneil,
having made enquiries, passed a resolution that steps should he
taken to remove the nuisance and took out a summons against 23,
The fact that two Justices were present as members of the Town
Council when this resolution was passed, was held to oreate such
“an interest as would give them a bias in the matters, and they
were therefore held disqualified to sit to hear the summons, Ia
Queen v, Gidbon (2) a summons, to answer an offence under
a Tiocal Act for the improvement of the borough, was issued

by a Justice who was a member of the Corporation and dame on:

for hearing before other Justices, none of whom were connacted with
the Corporation ; but it was held, that such other Justices were
debarred from hearing the summons, because-having been issued
by a Justice who was a member of the Corporation, it had been
issued by one who was virtually a prosecutor. These cases are
strong to show that the law will presume an interest creating a
bias, when a person, in the dond fide discharge of public duties
has formed an opinion wpon a matter and hss acted upon that
opinion, or sought to give effect to it 0s an agent on hehalf of a
publie body which has become a litigant party in a' cause.. Wa
ik there is a very strong analogy between such a persou and
an executive officer of Grovernment in this eountry, who “has had

(1). L. B, 4Q. B. D, 832, @ L R,6Q B.D,168.
60
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to form an opinion in the eourse of his exccutive duties aud to
give effect to that opinion npon his own nuthority, though suluect
to control from the Liocal Govermment. . ;

In the present case, although we shall not now make these r_ulp,s
absolute, yet wo feel bound o say that, under the cirenmstances,
the potitioners wore justified in applying to this Couwrt; and in
this view wo think thoy are entitled to somo costs. We ‘Lllow
them a gold mohur in cach caso and dischargo tho rules.

Lules discharged,

Before M. Justice Field and Mr. Justico Beverloy,
ASSANULLAH (Prnanyirr) » BUSSARAT ALT CIIOWDRY ( LUNM.‘IC)
vy 118 GuanpiaN PRANKRISTO DASS (Derpwpinp)®
Inhancemend of veat, Linkility of land comprised in a somindars {om
Burden of proof in vespect theredf— Dependent lalug—Iesumed lukiirgjr.

Requlation XIX of 1703,

Tu a suit for enhoncement of vent in respeet of land which thy defou-
dant chaimed to hold as n dopendent dalug 5 held, tho onws wrs upou bhe
gemindar to show that the land was included in the zauindari abthe time of
the permanent sottlement.

A zrminpAR, who was a purchaser from Government, hrought
certain suits for enhancement and arrears of ronts in rvespoct of
some land comprised in his estate. The Munsiff' dismissed the
suits, on the ground that as the predecessors of the doe
fendants had held the land in question as lekhira, and Govern-
ment whilst in 2%«s possession had resumed the land upon. the
terms and under the provisions of ss. § and 9 of Regula-
tion XIX of 1793, tho land must bo considered ns a dependent
talug and was as such exempted from enhancement of rent. The
Subordinate Julge confirmed the judgment of the Brst Court,
The plaintiff (zomindar) then preferved aun appenl to the I;Iig’h
Conrt,

Baboo Rashbehari Ghose for the appellant, contended, inter
alia, (a) that the resumption in gquestion was in rc,nhty nmda

% Appents from Appollate Decreos Nos, 470 and 1873 of 1883, u;,mns
deoraos of Baboo Roma Nath  Seal, Second Subordinate Judgo of Tlppern?if
dated the 2ad of Febrnary and Lith of Marel respectively, affirming the do-

crees of Baboo Janvkee Nath Dutf, Munsiff of Comwmillali, dated 26.th of
Junuary and 19th of Muy 1882,




