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Before Mr. Justice McDonell and M r. Justice lneld.
LOBURI DOMINI a n d  o t h b b s  ( P e t i t i o n e e s )  v . The ASSAM RAIL­

WAY a n d  TRADING CO, LD., a n d  t h e  SECRETARY OF _ 
STATE f o e  INDIA in  COUNCIL ( O p p o s ite  P a e tie s .)®

Transfer o f Suits— Judge exercising executive functions, Disqualification 
of—Bengal Civil Court's Act (V I o f  1871), s. 25.— Act X I V  of 1882, s. 25. 

An officer who exercises executive and judicial functions having himself 
dealt with a certain matter and formed and expressed an opinion upon its 
merits in his executive capacity, and having further advised and directed litiga­
tion in support of this view, is, in consequence, disqualified from dealing as a 
Judge with this same question when it comes into Court and has to be dealt with 
judicially.

T his was an application under s. 25 of tlio Civil Procedure 
Code for the transfer of certain appeals. The petitioner liad 
instituted a suit agaiust the Assam Railway and Trading Company 
in tlie MunsifFs Court at Debrugurh for the recovery of certain 
lands. On the objection of the Railway Company, the Secretary 
of State was also added as a defendant in the suit. The Munsiff 
decreed the claim. From that decree separate appeals were 
preferred in the Court of the Deputy Commissioner of Luckim- 
pore; but were rfterwards transferred for final decision to the 
Court of the District Judge of the Assam Valley Districts. 
Thereupon the plaintiff (respondent) applied to the H igh Court 
for the transfer o f the appeals, on the ground that the presiding 
Judge, who was also Commissioner, had taken an active part in 
defending the suit in the Munsiff’s Court. A  rule was issued on 
the other side (notice being also given to the Judge of the Assam  
Valley Districts) to show cause why the application for the trans­
fer of the appeals should not be granted.

Baboo Bhobani Churn B u tt  in support of the rule.
The Senior Government Pleader (Baboo Annoda Pershad B a n ­

nerjee) to show cause against the rule.
The facts disclosed on the affidavits are sufficiently stated iu 

the judgment of the H igh Court (M c D o n e ll  and F ie ld ,  JJ.) 
which was delivered by

* Civil Eules Nos. 488, 49 and 490, of 1884 for transfer of appeals from the 
file of Mr. Ward, the Judge of the Assam Yalley Districts.
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1884 J.—In thoso three oases the Court granted, a rule to
Lobtjiu show cause why certain appeals should not be transferred for 
Domini i10aving from the Court of the Judge of the Assam Valley Dis.

THnAssAM tricts to some other competent tribunal. The ground upon which 
awd this application for transfer wns made was, that Mr. Ward, who 

Co^La was tlie Judge tlie Assam Valley Districts, had, in his executive 
capacity as Commissioner, taken an active part in directing and 
preparing the defence in these suits before the Court of first in- 
stance, aud had expressed a, strong opinion upon the merits of 
the question involved. We think that, if nothing had occurred to 
alter the status of the Assam tribunal aa it existed when we 
granted these rules, wo should now have to make them absolute, 
Bub that something has occurred to alter that status, appears from 
an affidavit whioh 1ms been read before ns to-day. The first 
paragraph of this affidavit is as follows :—

(t The present Judge of the Assam Valley Districts, before 
whom the appeal will come in the ordinary course, is Mr. Luttmaih 
Johnson, an officer who has been in no way connected either, 
directly or indirectly with the preparation of tho case for the 
appellants in his executive capacity as Commissioner. Mr. John-; 
son returned from furlough aud assumed charge of the office of 
Judge and Commissioner of tho Assam Valley Districts only on! 
the 5th of May 1884, his previous service had been in the 
capacity of Deputy Commissioner of Sylhot, aud it was impqssi* 
ble for him to havo had any cognizance that this suit was pending 
until after his arrival in India in the last week of March 1884. 
These circumstanoes effectually remove any objection that might 
betaken to Mr. Johnson’s jurisdiction on the ground of the union 
of exeoutive and judicial functions in his person.” This affidavits 
not as exact as it might, and should have been. It does nob setout, 
as it ought to have set out, the dates upon which Mr. Luttman- 
Johnson proceeded upon furlough, and returned from furlough,.and 
it also does not set out the length of time during which Mr, Luttmafc 
Johnson waB Deputy Commissioner of Sylhet. But we think tbst 
notwithstanding these defects, there is enough in the affidaviiioi 
bIiow, that Mr. Luttmiui'Johnson personally ia free from any Bttch 
disqualification to hear and decide these oases, as existed in tlie: 
ease of Mr, Ward, We thiuk, therefore, that no cause now wriWtf
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bo fur as appears from tbe m atter before us, for rem oving these 
appeals from  tbe Oourt o f the Judge of the Assam V alley  Dis­
tricts. The affidavit further proceeds as follows ; <e B ut even 
apart from tbis consideration, I  ( th a t is, tbe Offioiatin or Secretary  
to  the Chief Commissioner of Assam), on behalf of th e  aforesaid 
opposite party , affirm and say, tha t i t  is au  advantage that suits 
like the present suit should be heard nnd decided ia  tbe local 
Courts, where the principles of the local land law are more fami­
liar, more easily asoertainable, and can be argued upon with great* 
er wealth of illustration, th an  in  the H igh  Court, plaoed a t  a  
distance from  tbe province, and among the  associations o f tbe 
very  different land law of B engal.”  W e do not concur in this 
argum ent when applied to the m atter before us, and to the action 
of an appellate tribunal. Carried to its extreme possible lim its, 
i t  would be an argum ent for disallowing to tbe people of tbis 
country  the r ig h t of appeal to tbe P rivy  Council— a privilege 
which has always been m uch valued by them , and which has pro­
duced the best effects upon the adm inistration of ju stice  in  
Indin. B ut tbis argum ent, in  fact, overlooks the esseutial question 
in  the oase, whioh is, whether au officer, who exercises executive aud 
judicial functions, having him self dealt w ith a certain m atter, and 
formed aud expressed an opinion upon its. m erits iu h is executive 
capacity, and having further advised and directed litigation in;- 
support of this view is, iu consequence, disqualified from dealing 
as a Judge with this same question when i t  comes into Court, innd 
has to be dealt with judicially. I t  m ay be necessary, for reasons 
to  which we need not advert on the present occasion, th a t in  
certain parts of this oountry exeoutive and judicial functions 
should be united  in the person of tbe same individual; bu t this 
union of duties is an abnormal state of th ings, and experience of 
its  operation is n o t w anting in instances to show th a t, in  tbe 
interests of juatice, tbe discharge of judicial duties by  an ,officer 
who also exercises executive functions cannot be too carefully 
watched. The jealousy o f the law which-forbids any Judge  to 
try  a  cause m  which be is a  party  or personally interested, o r to 
adjudicate upon any proceeding connected with or arising out 
of such cause (see s. %5 of A ct V I  o f -1871, which embodies 
this principle) does uot righ tly  reflect any unworthy suspicion
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upon au individual Judge, while i t  Becnvea and upholds one of the 
great pillars o f judicial purity . Iu  Dimes v. The Proprietors of the 
Grand Junction Canal (1) tho Lord Chancellor of Engtimil (Lord 
Cottenham) had affirmed on appeal nn order o f the Vice-Chancelloiy 
hub beoause Lord Cottenham had nn interoat ns n shareholder ia 
the Canal Company to the nm ount of some thousand pounds,-ifc 
was held, by the House of Lords, th a t he waa disqualified fporix 
sitting  aa a  Ju d g e  in the cause; Lord Campbell sa id : “ No.one'
can suppose that Lord Cottenham could be, in  the rem otest degree,; 
influenced by the interest tha t he had in  this concern ; but*,uiy 
Lords, it  is of tho lnat im portance, th a t the maxim, th a t no man 
is to bo a Judge  in hia own cause, hould he held sacred, And 
that is not to he confined to a causc in which he is a 
party , bu t applies to a cause in which lie hns an interest 
Sinco I  have had the honor to be Chief Justice  of the Court of 
the Quee'n’s Beueh, wo havo again and again set aside proceedings 
in  inferior tribunals because an individual, who had an interest in 
a  cause, took a part in  the decision. And i t  will have a most 
salutary influence on those tribunals when ifc is known that this 
High Court of last rosorfc, In a case in whioh the Lord Chancellor 
of England  had an interest, considered tha t his decree was, on. 
that account, a decroc not according to law, and was set aside. 
This will be a lesson to all inferior tribunals to take care not only 
tha t iu their decrees they are not influenced by their personal1 
interest, bu t to avoid the appearance of labouring under such ah 
influence.'”

In  this case the in terest-w as a pecuniary interest. But the 
same principle applies where tho interest, though not r  pecuniary 
one, is such ns to create a real bias. In  the case of the Queen vi 
R a n d  (2) Blackburn, J,, sa id : f< W herever there is a real likeli* 
hood that the Judge would, from kindred or any other eiMM?, hnve‘ 
a  bias ' in  favor of one of the parties, i t  would be very wrong in 
him  to ac t.”  In  the case of the Queen v. M eyer (&) one ®  
entered into an agreement with a Local Board of Health to reeeiita 
sewage and dispose of ifc over his farm. U  having had difFerefaasa

(1) 8 H . L. R., 769 (M3.) (2) L. 1 Q. B-, 230 (233);,
(3) L. K„ 1 Q. 13. D,, 173.
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with tbe> Local Board, diverted the sewage into a neighbouring 
river, and,for this ho was prosecuted by the Lee Conservancy. 
Upon the hearing of the summons, Meyer, who was the Chairm an 
of the Local Board of H ealth, and had taken an active p a rt in  its 
proceedings, eat on the B ench with three othei* Justices. H  
objected to Meyer sitting  as a Justice, b u t he remained notw ith ­
standing. I t  was held, th a t  the fact of Meyer having- taken an 
active part in the proceedings of the Local Board created a real 
bias, and. tha t he was therefore disqualified from sitting ns a Judge  
in  a m atter which arose out o f those proceedings. In  the case of 
Queen v. Milledge (1) complaint was made to the Local Board o f a 
nuisance upoh premises belonging to B  in  the borough of W . 
The Board communicated w ith  the Town Council o f  W , who 
were the  urban san itary  au tho rity  mi dor the Public H ealth  A ct 
of 1875, and required them to abate the nuisance. The Council, 
having made enquiries, passed a  resolution that steps should he 
taken to remove the nuisance and took out a summons against JB, 
The fact that two Justices were present as members of the  Town 
Council when this resolution was passed, was held to ci-eate such 
an in terest as would give them  a bias in  the m atters, and they 
were therefore held disqualified to s it to hear the summons, I a  
Queen v. Gibbon (2) a summ ons, to answ er an offence under 
a Local A ct for the im provem ent o f the borough, was issued 
by a Justice  who was a member of the Corporation and came on 
for hearing  before other Justices, none o f whom were connected with  
the Corporation; b n t it  was held, th a t such other Justices were 
debarred from hearing the summons, because having boen issued 
by a  Justice who wns a member of the Corporation, it had beeu 
issued by  one who was virtually  a prosecutor. These cases are  
strong to  show th a t  the law will presum e an  in terest creating a 
bias, when a person, in the bond fide  discharge of publio duties 
has formed an  opinion upon a m atter and has acted upon th a t 
opinion, or sought to  give effect to i t  as an  agent on behalf o f a 
piibiie body which has become a  litigan t party  in  a  cause. W e 
tlifnls! there  is a very strong analogy between such a  persou and 
an executive officer of G-ovem inentin thia country, who has had
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to  form  an opinion in  the co a rse  of his ex e cu tiv e  d u tie s  fuul to 

g ivo effect to th a t  opinion upon  h is  own a u th o r i ty , th o u g h  subject 
to  co n tro l from  the  L ocal G ovornm ent.

I n  tho p rosent oase, a lthough  wo shall n o t now  m ake these rules 
abso lu te , yet; ivo Feel bound  to  Bay th a t, u n d o r  th e  circum stances, 
th a  p e titio n e rs  woro ju stified  in  ap p ly in g  to  th is  C o u r t;  and iu 
th is  view we th ink  they  are en titled  to som o costa. W e allow 
them  a gold m ohur iu  oacli caso a u d  d isch arg e  tho  ru les.

Mules discharged.

Before M r.  Justice F ie ld  nn d  M r .  Jnstico Beverley,

ASSATTULLAH (Pram-rtFF) *. DUSHARAT ALI OIIOWDRT (Lunatic) 
by h is Guaiidian PUA.NKRJ.STO PASS (DnvmDANi\)* 

Enhancement qf rent, Liability of land e m p r ittd  in. a  em indari to—
Burden of p ro tf in respect thereof— Dependent talwj— M m m d  laJchiraj—
R e g u la tio n  X I X  o f  1703.

In  n suit fat enhancement of vent in renpcet of land which tlio defen­
dant cluiuHul to hold a« a dependent taht<£; held, tlio omtft was upon tha 
jseuii iidar to show tlmt tho livucl wns included in tlio m niudari at Ilia timo «f 
the permanent settlement,

A  ZBM1NDAR, who was a purchaser from (Jorernmont, brought 
certain suits for enhancem ent and arrears o f  routs in respect of 
some land comprised in his estate. Tho M unsiff dism issed the 
suits, on tho ground that ns the predecessors o f  the da« 
jfeiKhmts had hold ih e land in question as lakh iraj, and Govern­
m ent whilst in h im  possession had resumed tho land upon the 
term s and undor the provisions o f  ss. 8 and d o f Regular 
tion X I X  of 1793, tho land m ust bo eousiderod ns a dependent 
taluq aud was as such exem pted from enhancement o f  rent. Tho 
'Subordinate Judge confirmed tiie ju d gm en t o f  the first Court. 
The plaintiff (zom indar; then preferred au appeal to tho High 
Court.

Baboo Rashbehari Ghose for (ho appellant, contended, inter 
alia, (a) that tlie resumption in question was in.reality made

* Appeals from Appellate Decrees Nos, 470 and 1373 of 1883, against ^io 
doornos of Baboo Roma Nath Son!, Swumd Subordinate Jtulgo of Tipporntii 
•dated 'tlio 2nd of February nnd l  lth  of March rcupeotiveljr, affirming tlio do­
om's of Baboo Jnnokoo Nath Uufct, Muuaiff of Commillail, dated 36,th of 
January and 15Hh of May 1882,


