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abddi. worshippers could obtain only by way of a suit under
H a k i m  B a i g  .

». section 92 and is tnererore ultra vires. The other
BL'SBAMin-

x)iN. alteration is one for the tnisfceos themselves under the 
W.ililiAOK, J. scheme. 

J therefore agree that the alterations must be and 
are hereby cancelled.

Costs of both parties in this appeal will cora© out of 
the trust estate.

K.li.

APPELLATE CIVIL.

Before Mr. Justice Spencer and Mr. Justice Odgers. 

i» 2 6 , SHANMUGAM; PILTjAI ( F i e s t  D e f e h b a w t ) ,  A p p e l l a n t ,
Oototjer 28 .

V.

PANOHALI AMMAL a n d  o t h e r s  ( S e c o n d  P l a i n t i f f  a n d

D e p e n d a n t s  2  a n d  6 ) ,  R e s p o n d e n t s . *

Limitation Act {IX  of 1908), art. 11 (.4)— Hindu Law--Auction 
fU'Tchaser of a share of a co-parcener of a Joint Hindu 
fam ily—Bight of the purchaser—Purchaser gets only an 
equity to 'partition and is not a tenant~in-common— Appli
cation by purchaser for delivery of possession in execution 
proceedings, ordered— Subsequent order for re delivery— 
Suit hy purchaser for exclusive or joint possession vjithin one 
year of the order, dismissed, as incompetent— Subsequent suit 
for partition, and delivery of possession, instituted more than 
one year after order for redelivery—Ba,r of limitation—Res 
Judicata—“OiwZ Prooedure Code (Act 7 of 1908), sec. 11 
and 0. II, rule 2.

In execution of a money decree against one of the 
members of a joint Hindu familjj a house belonging to the Joint 
family was sold in anetion and the pui'chaser applied for and 
obtained possession in execution proceedings ; but the house was 
redelivered to the other members in execution proceedings by

* Second Appeal No. 751 of 1924.
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order of Court j the purchaser instituted a suit within one year 
of the last order to recover possession but it was fijially dismissed 
on the ground that the plaintiff was not entitled, to exolusiv:e 
possession or joint possession along with the other memhers of 
the family. Thereupon the purchaser instituted tlie present 
suit for partition of a block of houses belonging to the family 
and delivery to him of his vendor^s share therein, more than one 
year from the date o f the order for redeli.very in the execution 
proceedings j the defendants pleaded, that the suit was barred by 
limitation under article 11 (A ) of the Limitation Act^ by the 
rule of res judiccda a,nd by Order 11̂  rule 2 of the Civil Procedure 
Code.

■Held, that an auction purchaser of the undivided share of ;ii 
co-parcener of a joint Hindu family in the Madras Presidency 
got by his purchase a mere equity to a partition of the Joint 
family property, and did not become a te7iaint-in-common with 
the other members of the family 5

that the purchaser was not entitled to get exclusive possession 
or joint possession of the property along with the other members 
either in execution proceedings or by a suit j

that a suit instituted by the purchaser for partition and deli
very to him of his yendor’s share in the family propertj^, more 
than one year from the order in exectition prooeedings, was ;not 
barred under article 11 (A ) of the Limitation Aot^ 1908 ;

that^ as the re.Jief the plaintiff now prayed for in the present 
suit for partition, based on the cause of action of his purchase 
of the undivided share oi; a member of, a joint Hindu family;, 
would be inconsistent with what he prayed for in the prior suit  ̂
in w h i c h  the cause of action was the order on the claim petition, 
there was no bar oi re.8 judicata, under section 11 or by order II, 
rule 2, o f the Civil Procedure Code.

Baldeo y. Kanhaiya.lal, {1920) 24< C .W .N ./ 1001 (P .C .), and 
JBhema^par. Im fp a ,  (1902 ) I .L .R ., 26 Bom ., 146^ distingm shed ; 
Munjaya y. 81ia7imuga,y (1915) I .L .E ., 38 M ad., 684^ and 
Yelumalai Ghetti y. Srinivasa Ohetti; (1906) I .L .R ./ 29 M ad., 
294-̂  follow ed.

8 ecohd A ppeal again st fche decree of L . R , A n ak thA- 

NAKAYANA A y t aEj the Second A d d ition al S ubordinate  

J udge of M aduraj in A . S , K o . 2  of 1 9 2 4 , preferred  
agfainst the decree of V . D a n ibL:.Ohbltappa, / iihe v:I)̂
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sbanmomm Munsif of Madura town, iu Original Suit No. 551 of
P iL L A I

, 1920.
P a n c h a l i  „
AmiAh. T h e m aterial fa cts  appear fro m  th e  J im gm ei)t o i

S pencee, J.
P. B. Srinivasmi for appellant— The present suit is barred 

under article 11 (A) of the Limitation A ct, as it was i]istituted 
more tJian one year after the date of the previous order for 
re-delivery: the suit is instituted under Order X X I, rule 103 
and is barred by article 11 (A ), Limitation Act. A  suit for
partition is a suit for present possession. Though, his title is the
purchase, tlie special article 11 (A) applies, as he failed in the
execiition proceedirigs. The point is concluded by the decivSion 
of the Privy Council in Baldeo v. Kanlmiyalal (1), see also 
Ganpobt Mai v. Eusaini JBegam (2), Bhima;p'pa v. Iraqĵ pob (8), 
Tilohcliand v. Sadarcom (4), See also the decision of P h i l l i p s ,  J., 
in S.A. No. 1708 of 1922j which distinguishes the case in 
Yelunalai Glietti y.  Sreenivasa Ghetti (5). The last case is a 
decision on rule 96 of Order X X I, etc., to which rule 103 or 
article 11 (A ), does not apply. In the Privy Council Case also 
(24 1001), the plaintiff was not entitled to present
possession ; he asked for partition there also. It does not matter 
whether the petitioner is entitled to present possession or not, 
the prayer in the petition in execution proceedings is what 
matters. I f  lie asks for present possession in the petition and in 
the suit, the article 11 (A ) applies. The suit is also barred by 
the rule of res judicata (section 11, clause 4) and Order II, rule
2, Civil Procedure Code.

G. A. Seshagiri Sastri for respondent (plaintiff).— The 
appellant applied under rule 100 of Order X X I and an order 
was passed under rule 101, as the purchaser was not entitled to 
present possession; both rule 103 of Order X X I, Civil Procedure 
Code and article 11 (A ), Limitation A ct, mention present 
possession, A  purchaser of a share of a co-parcener is entitled 
only to an equity to get a partition, and is not a tenant-in- 
common. He is not entitled to joint possession with the other 
members of the family under the well established law of this 
Presidency. See Koia Bcdahadra Fatro v. Khetra Ihssy (6),

(1 )  (1020) 24  O .W .N ., 1001 (P .O .) j s c . ; .1.2 L .W .,  408.
(2) (1931) 19 A.L.J., 53. (S) (,|902) I.L.K., 26 Bom., 146.
(4) (1875; 7 .W.W. P.H.O.R. il3 . (5) (1906) I.L l . ,  39 Mad., 204

(6j (1816)31 275.



PiNCHAU'
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'Manjaya Y . Shanmugn {1), Maharaja o f  Sobhili y . V&nhata- 
ramanjulu Naidu (_2), Siihba Goundan v. KrishnamachaH (3).

Tlie Privy Council Case in Baldeo v. Kanlhaiyalal{4i) was one 
apparently of a clirided familyj iDecause (1) the family property 
was entered in. tlie names of both, tlie brotlierSj and not in the 
name of one as manager^ (2) symbolical possession had been giyen 
showing that they were tenants-in-common; see Order X X I, 
rule 35 (2) as to dehvery of joint possession.

In Bombay the position of a pm’chaser from a coparcener is 
that of a tenaut-in-conamonj unlike the view that prevails 
in Madras 5 the Bombay cases are not applicable; so also 
cases of Muhammadan joint familieSj the members of which and 
the purchasers from a sharer of a Muhammadan family are 
tenajits-in-common ; hence those cases are not relevant.

JUDGMENT.
S pencer, J.— The second plaintiff in the sait, who is j.

the first respondent in this appeal, is the second wife of 
one Ganapatbia Piliai (deceased), who was the assignee 
of the rights of one Sankararama Ayyar, auction- 
purchaser of a house, -which belonged to the joint famiiy 
of one Samalingam Piliai and the first and second 
defendants, and whicK was attached in execution of a 
money decree obtained by one Narayanaswami Ayyar 
against Ramalingam Piliai. The present suit is for 
partition by metes and bounds of a block of houses 
belonging to the joint family and for delivery to the 
plaintiff of the share of the minor son of Ramaliugam 
Piliai, who is now dead. The question to be decided 
in second appeal is whether the suit is barred by 
reason of its having been instituted more than one year 
after an order which was passed on 7th September 1915 
T.indei‘ Order X X I, rule 101 of the Civil Procedure 
Code, redelivering the property to the possession of 
defendants 1 and 2 after the plaintiff’s husband had got
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(1) (,1915) I.L II., 38 Mad., 684. (2) (1916) I.L.B.,, 39 Mnrl.,̂
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possession in spite of their obstruction. Witliin a year 
FiNriuLi order under rule 101 the plaintiff’s husband
a ^ l .  brought a suit (Original Suit ISIo. 40 of 1916) for setting 

spencee, j . it aside and for a declaration that the defendants had 
no manner of right in these properties. That suit was 
finally dismissed by this Court in Second Appeal 
No. 707 of 1919 on the ground that the plaintiff was 
not entitled to joint possession along with the other 
members of the joint family of the defendants.

Additional arguments against the maintainability of 
this suit are based on defences arising out of section
11 and Order II, rule 2j Civil Procedure Code, in 
consequence of the prior suit of 1916 having been 
dismissed.

For establishing his contention that this suit is 
barred b j limitation under article 11 (A) the appellant’s 
Yakil relies on Ganpat Rai v. Husaini Begam il), 
Bhimappa Y. Imp'pa{2), o,nd Baldeo y . Kanhaiyalal{^), 
the same case being also reported in Calcutta W eekly 
Notes(4) and on Tilolcehand v. Sada Ba?n (5).

Id Ganpat Bai v. Husaini Begam (1) the plaintiff’s 
father was resisted in attempting in execution to g e t  
present possession of a house that he had purchased in 
Court auction and an order was passed against him. 
Eleven years later the p la in tiff sued for separation and 
present possession of. a two-fifths share of the same 
property by virtue of his purchase, Pigott, J., observed, 

On the principle that the greater inoludes the leaa, it 
seems reasonable to hold that the right now claimed to present 
possession, over portion of the house^ is included in the right 
claimed in the year 1906 to present possession over the entire 
house so as to bring into operation the provisions of a.rtiole 
11' (A ) of the Limitation Act Schedule/’
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(1) (1921J 19 A. L.J., S3. (2) (1903) I.L.R., Bom., 146.
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He also observed that the order itself had very 
defimtoly referred the auction purcbaser to his remedy 
by way of a regular suit, yet he had put off aYailing 
himself of this remedy to  rectify the adverse order s p e n c e b ,  j.

passed against him for nearly 12 years.

This case can be distinguished from the one before 
us on the ground that the property there belonged to 
Muhammadans and the plaintiff in the suit asserted that 
the judgment-deb tor whose share he had purchased was 
the owner of a two-fifths share while the claim order 
negatived his right to any portion of the house. A  
purchaser of the share of a sharer under Muhammadan 
Law is entitled to something more than a mere equity 
to partition of the joint family property, which is what 
the purchaser of the undivided share of a co-parcener 
in a Hinda family in Madras gets by his purchase.
I do not see any occasion to regard this decision as 
directly opposed to Ydnmalai GlieUi v. Srinivasa 
OhetiiQ.) as P hillips , J did recently in Second Appeal 
No. 1708 of 1922, a second appeal in which, as in this 
case, a question arose as to the right of a Court auction 
purchaser to enforce his right to an order for partition 
of joint family property more than one year after the 
dismissal of an application for delivery of possession.
The principle established by Yelmmlai Clietti v, Srini
vasa Chetti (1), as I understand the decision, is that an 
order for partition of joint family property cannot be 
passed in execution proceedings and, therefore, a subse
quent suit for that relief is not barred either by section 
4î  (old section 244) of the Civil Procedure Code or by 
failure to appeal against an order made under Order 
XXI, rule 93 (old section 318). The case does not deal 
with the application of any article of the Limitation Act.
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shanmdsam Bhimafjja ^. Irafpa{ 1) a purchaser at a .Court salê
having been obstructed, applied for removal of tlie

P a n c h a l i  ^   ̂ 3 . ^ 1 1  T , .
ammal. obstruction aad for posRossion, aiid his application was

spenceejJ. rGjocted. More than a year after .the order passed
against him he filed a suit praying- that the order in the 
miscellaneous proceedings might be , set aside and that 
a partition might be directed and that the whole of the 
plot of land which he. purchased might be allotted to tlie 
share of his judgment-debtor and that he might be 
placed in present possession of it. Ohandavakkaf., J 
remarked that his suit, though in name a suit for parti
tion, was in substance a suit, for posseasion of that 
very property under the self same right put forward 
•without avail in the miscellaneous proceedings, and so it 
was a suit to establish his right to the same property 
covered by the order, 'and having been brought more 
than a year after the date of the order in the miscel
laneous proceedings, which he. asked to have set aside, 
it was barred. In considering how far we should be 
influenced by the ruling of the Bombay Court in such a 
matter we must remember that, as noticed by Mr. MajiK' 
in paragraph 355 of his Hindu I jaw,

In Bombay it is held tliat even, before piirtition the pur- 
chaser of the interest of one eo“parce?ier is a te/ia,7it-iii~ooirtn:ioii 
with the others j but,, in Madras, this view is not accepted, and 
it is held that the purchaser is not a tenaut-iu.-coranioTv but h;iK 
only an equity to enforce his rights by partition/'’

To make this clear, ifc will be sufficient to refer to 
Patil Hdri Premji v. EaJcam Ghand(2)s and Waro 
Gopal V. Paragatida(3), where it was laid down that 
an alienation by a joint tenant effects a severance, 
as a result of which the alienee before division by metes 
and bounds becomes a tenant-in-common. But in Kota
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(1) (1902) 26 Bom., 146.
(2) (1886) T.L.R., 10 Bom., :̂ G3 at, pag-o 81*6.
(3) (1917) IVfj.B., 41. Bom,, 3i7  at pages 354 aad 35ti,



Balabadra Patre y .. Khetra Doss{l)^ Manjayn y , Shan- 
mM̂ fl(2)5 and Maharaja o f Bobbili v. VmihataramcMijulii 
Naidii{S), it was held tliat.a purchaser of a co-parcener’s 
interest in the joint family property has not a common Spewcer, j, 
right to joint possession with the ,rest of the family nor 
is he a tenant-in-common; but he has only an equity to 
compel a partition and to work out his rights against 
the share that falls to him,. (See also 8uhia Gowidan r. 
KrislmU7naGhari{4). Here, as in other cases where the 
application of article 11 {A ) of the Limitation Act is in 
question, the important thing, is to see, as the Judicial 
Committee did in Baldeo v. Kanhaiijalal (6), wliat was 
asked for in the claim proceedings and what is asked for 
in the preaent suit. The law provides lU sit finis Utium 
that a person defeated in claim proceedings shall not ask 
for the same relief that was denied him in those proceed
ings, which are summarji except in a suit filed within a 
year of the order. Under Order X X Ij rule 103,
Civil Procedure Code, a party against whom an order 
for possession is made under rule 101 may institute a 
suit to establish his right to present possession of the 
propertyj but on his failing to do so the order becomes 
final.

Prom the fuller report of the Privy Council case of 
Baldeo v. Kavliaiyalal{^)i which appears in 24 Calcutta 
Weekly ISTotes, 1001, it appears that the village which 
belonged to a joint family was on the death of the head 
of the family registered in the names of his two sons, 
and that the appellant both in his application for 
possession under rule 97 and in his suit asked for actual 
possession of the eight annas share of one of the sons 
whose interest he purchased. Their Lordships observed

VO'L. XLIX] MADRAS SEEIMS fiO'3

(1) (1916) 31 275. (2) (1915) T.L.R., 38 Mad., 684 at page 692.
(3) (1916) T.L.R.,39 Mad., 265. (4) (1922) I.L.R., 45 Mad., 449,
(5) (1920) 12L.W., 408 (P.C.), (6) (1920) U  O.W.K./lOOl (P.O.),
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SHAN11U6 4M It, t o o  c l e a r  f o r  a r g u m e n t  t l i a t  o n  b o t h ,  o o c a s i o n a  

«• l i e  a s k e d  f o r  e s a c t l v  t h e  s a m e  r e l i e f ,  a n d  h i s  s o i t  b r o u g l i t
P a n c h a li , (• 1 ■ 1 •

A mmal. m o r e  t l i a n  o n e  y e a r  a t t e r  t h e  d i s p o s a L  o i  i i i s  c l a i m  

S p e k ce k , j . w a s  t h u s  t i m e  b a r r e d .

In Tilohchand v. Sada Eam (l), which was a decision 
under the Civil Procedure Code of 1859, the plaintiff 
asserted in execution proceedings that there had been a 
partition and he claimed to recover one-fourth of certain 
immovable property which had fallen by the partition 
to his lot. Both at the time of the claim and at the 
time of the suit a rig-ht to present possession was 
asserted, and the suit being more than one year after 
his failure iu the claim proceedings, was thus barred. 
The facts of the case before us are different. Both in 
the claim proceedings and in the prior a ait (Original 
Sait No. 407 of 1915) the plaintiff asserted his right to 
have his title to actual possession of the house declared ; 
but in the present suit, he asks for partition, after allow
ing for good and bad qualities, of the family properties, 
and for delivery of a moiety to him. In making such, a 
partition it is not necessary to go behind or re-open tho 
decisions in the prior proceedings. The plaintiff is only 
exercising the equitable right of the co-parcener whose 
share he has purchased to demand a partition at any 
time. Article 11 (A) is thus not a bar to this suit, and 
as the relief the plaintiff now asks for in a suit based on 
the cause of action of his purchase of the undivided" 
share of a member of a joint family would be inconsistent 
with what he asked for in the prior suit, in which the 
cause of action was the order on the claim petition  ̂
there is equally no bar of res judicata under section 11, 
Civil Procedure Code or by Order II, rule (2j.

The decrees of the lower Courts are confirmed and 
the Second Appeal is dismissed with costs.
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ODai!]E;Sj J.— TJie faofcs are faliy set out in tiie judg- 
ment of my learned brother and the only question of
importance to be decided in the Second Appeal is whether
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Ammal.

the present suit is barred under the provisions of article '*•
11 ( A) of the Limitation Act by reason of the order made 
against the plaintiff’s husband (and son) on 7th September 
1915 (Exhibit C), whereby possession of the suit house 
was re-delivered to the defendants 1 and 2 under Order 
XXI, rules lOO and 101, Civil Procedure Code. The 
plaintiff’s husband then brought a suit on 8th September 
1915 (Original Suit No, 407 of 1916) for a declaration 
that all the suit properties belonged to him and that 
defendants 1 and 2 had no right to the same and for 
cancellation of the order of 7th September 1915. The 
Munsif dismissed the suit but the Subordinate Judge 
held that plaintiff was entitled to retain possession of 
item 2 till the otti was redeemed and for joint possession 
of all other items with defendants 1 and 2. On Second 
Appeal (S.A. 707/19) to this Court, Abdub Rahim and 
Oldfield, JJ., held that plaintiff was not entitled to get 
possession along with members of the family as being the 
purchaser of joint family property. They restored the 
decree of the Munsif. Now in the present suit the 
plaintiff asks for possession after partition. The simple 
question is, is this a different thing from what was 
asked for in the suit of 1915 as appears on the face of it 
or is it in fact the same thing so as to attract the 
limitation of one year under article 11 (A) of the 
Limitation Act ?

Now a person who acquires the rights of a co-parcener 
of joint family property is not a person entitled to 
present possession; in other words he does not become a 
tenant-in-common with the joint family. His only right 
is to be obtain by partition the share to which his



Shjsmosim alienor is entitled ; cf., Kota Balahaclra Patro v. Kheira
™ 1 1 -  

V. Doss (I) where tbe Court thoiignt it annecessarj to dis-
CUSS the rulings of the Bombay High Court, and Seshagiri

Od^.o. AyyaEj J., remarked in the course o£ the argument that 
the law in Bombay is different. To the same effect is 
the decision in Maharaja o f Bobbili v, Venhdtaramanjulu 
Naidii(2). See also Suhha GoimdmiY. Knshnamachari(^) 
and the cases therein cited. The case relied on by the 
appellant may be shortly referred to. In Baldeo 
Kanltaiyalal[4i) there are indications that the property 
had become divided though this is uot clear and the 
plea was raised that tho appellant was not entitled to 
actual possession as purchaser in Court auction of tho 8 
annas share of one of the sons. Their Lordships say this 
does not matter, the question being not what appellant 
might or ought to have asked but what he did ask 
Viewed by this standard, the present case seems to 
outside tlie purview of the Privy Council decision. There 
the appellant tv/ice asked for exactly the same relief. 
Here the plaintiff first asked for a declaration of his title 
and possession as against defendants 1 and 2, but in the 
present suit, after setting out in paragraph 12 of the plaint 
that plaintiff and defendants 1 and 2 are each entitled to 
half the suit properties, he asks for partition and delivery 
of his share. In ray opinion these facts have only to be 
stated to put the present case outside the Privy Council 
decision. In Ganpat liai v. Ilusaini Begam(b) the case 
was one between Muhammadans as to whom of course 
the doctrine of the Hindu Law set out above has no 
application. The purchaser of a share of a Muhamniad&i 
heir no doubt has a right to present possession after 
partition. In 1906 the plaintiff’s father claimed the
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entire house. He the a disoovei’ed that his vendor was Shanmusam 
only entitled to two-fiftha of the hoase and asked to be

P a n c h a x i

put in possession. It was held that he had in effect asked 
for this before, when ha was defiaitelj referred to a suit Odgees, j. 
and did not bring one till fche last possible day, I do 
not think this case helps us. In Bhimappa, v. lrappa {i) 
the suit was “ both in form and in snbsliance one for 
establishing plaintiff’s right to and for the present, posses
sion of Survey No. 78 ” in which he had purchased the 
right, title and interest of defendant 1 at a Oonrt sale and 
as to which when he went to take posseasion he was 
obstructed. If the law in Bombay is that a purchaser 
of an undivided co-parcener’s sliar© is entitled to posses
sion [as to vvhich see Patil Hari Preniji v, HaJcam 
G h a n d  (2), N a r o  G o p a l  y .  F a r a g a u d a ( 3 ) ^  there is no doubt 
that the plaintiff here was asking for exactly the same 
thing in the suit as he asked for in the summary proceed, 
ings. I very much doubt if the case is useful as a guide.

Tilohchmid v. 8a,da Eam {4) was a case under 
section 245 of Act V III  of lb 59 which corresponds to 
present Order X X I , rule 58̂  the claim section. There 
was no question of present possession and I think this 
case affords no help.

la  Yelumalai Ghetti v. Srinivasa OheMiJj) it was 
held tha.t as the only right acquired by Court sale 
against the second defendant, whose uudivaded half share 
had been purchased by plaintiffs, was to effectuate tiie 
sale by a suit for partition of the joint property of the 
cjo-parcenerSj it was not competent to the Courtj on a 
mere application for execution by the purchaser to 
enforce the purchaser’s right by an order for partition.
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Shasmcgam that present section 47 could not be a bar to plaiut- 
iff’s suit for partition. The question of article 11 (A)

P a k c h a t , !  . .
AwMAt. did not arise in this case.
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odgers, j .  a  recent ruling- of P h illip s, J., in S,A. No. 1708 of 
1922 has been cited to us in which he held that Yelu- 
malai Chetii v. ^^rlnimsa Gh6tti{l) is directly opposed 
to G-anpat liai Y. Rusaini Begam{2). With respect, I 
think if we bear in mind that the latter case had to do 
with Muhammadans who are teuants-in-common where-* 
as Yeliimalai Ghetti y . Siinivasa GheUi{l) had to 
with the alienation of an andivided share of a Hindu 
co-parcener the opposition disappears as the cases do not 
really relate to the same doctrine at all. The authority 
of Tdumalai GJmtti v. Srinivasa Ghetti(l) can be 
accepted without in the least diminishing .the weight 
of the argument adduced for the respondent in this case,

I have examined the authorities adduced for the  ̂
appellant on this point at some length as the issue is - i # ’ 
importance. I agree with my learned brother that they 
do not enable or compel us to say that the view of the 
lower Appellate Court is wrong. I agree with ray 
learned brother as to the other points raised and that 
this appeal must be dismissed with costs.

K.tt,

(1) (l!.Ofj) l.h II., 29 Mad., (2) (1921) 19 A.L.J., 5:̂ .


