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APPELLATE CIVIL.

Before Mr. Justice Devadoss and Mr. Justice Waller.
SETHTU anp oraens (DErENDANTS), APPELLAKYS,
Te

PALANT alias THIRUMENI THEVAN (Prarsrivr),
Responpont,*®

Evidence Act (Indian), Act I of 1872, sec. 112—Legitimacy—
Presumption— Hindw woman—2First marriage—Divorce—
Marriage to another—DBirth of « son within four months of
divorce and during continuance of second marricnge— Son,
whether legitimate som of the first or second husband—No
proof of want of access of second husband ot  fime when the
son could have been begotten—=English and Indian Law.

Where a Hindu woman was married to § in Octoher 1903,
was divoreed by him in June 1904, married T in July 1904 and
gave birth to a son in September 1804 and there was mo proof
that 7" conld not have had access to her at any time when the
son conld have heen begotten,

Held, that, nnder section 112 of the Indian Evidence Act,
which applied to the case, the son should be held to he the
legitimate son of T, who wus the husband of his mother at the
time of hig birth, even though theintercourse between her and T
was during the eontinuance of her marriage with S and was
adulterous.

Collector of Trichinopoly v. Lakkwnmani and others (1874)
1 1.A., 282 (292), and Ingestre v. Attorney-General commented
on in 30 Law Quarterly, page 153, relied on.

Appral, under clanse 15 of the Letters Patent against
the Judgment of Krisinaxn, J,, in Second Appeal No,
1115 of 1921.

The material facts appear from the Judgment. The
first Court decided in favour of the plaintiff. The lower
Appellate Court reversed the decree, and on second

* Letters Paﬂent Appeal No. 27 of 1924,

1925,
Qotober 20,
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appeal, KrisuNaN, J., reversed the decree and restored
that of the District Munsif. The defendants preferred
this appeal. The judgment of Krisuwaw, J.,is reported
in 47 Mad., v06.

L. A. Govindaraghava Agyar (with P. 8. Nerayana-
swami Ayyar) for appellants.—Under the Hindu Law
there are only two kinds of sons now recognized, viz.,
(1) aurasa son and (2) adopted son; a son begotten in
adultery cannot be recognized under the Hindu Law ;
such a son cannot be legitimized in effect under the
provisions of section 112 of the Indian Evidence Act.
The plaintiff was begotten by 1' in adultery with the
woman during the continuance of her marriage with her
first husband. Section 112 is only a rule of presump-
tion and cannot affect the substantive law of the parties.
Under the English Law, a child of adulterous connexion
does not become legitimate by subsequent acknowledg-
ment. See Dirtwhistle v. Vardill(1). See Ingestre v.
Attorney-General, reported in the *“ Times,” dated 14th
October 1913, and commented on in 30 Law Quarterly,
at pages 153 to 157. 1In HEnglish Law, though conecep-
tion may be prior to marriage, if the birth is subsequent
to marriage, the issue will be Jegitimate, but in Scotland
both conception and birth may be prior to marriage,
which will legitimize the issue. But both in Scotland and
in England, prior conception should not he adulterous:
See The King v. Lujffe(2), Baki and others v. Govind Valud, .
Taja(8), Nicholasv. Asphar(4), Bannerjee in his hook
on Stridhanam (6th Edn., 1913, pp. 164-166) criticises
the decision in 1 LA, 282; Huater’s Roman Law,
p. 201, The French Law is to the sawe effect, Hindun
Law is even sbricter, requiring both conception and birth

(1) (1835) 2 CL. & Fin., 671; 9.c., 6 E.R., 1270,
(2) (1807) 8 Bast., 193; s.c., 103 E L., 316.
(8) (1876) LL.R., 1 Bom,, 97 at 118, 117,

(4) (1897) LI.R., 24 Calo:, 216.
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to be after lawful marriage, if issue is to be legitimate, ~SEr®o
Section 112, Indian Evidence Act, does not override the  Pirass
substantive Law. See Daijnath Singh v. Mahomed Hajee
Abba(l), Muhammad Allohverd Khan v. Muhammad

Ismail Khan(2).

K. V. Krishnaswamni Ayyar for respondent.—The
Hindu Law is not different from the English Law on
this qnestion. Hven under the Hindu Law there were
sons called Kanine and Gudajo : see also Manu, Chapter
9, verse 173. 'The Evidence Act can and doeg enact
substantive law. Conclusive proof is defined in vi«
dence Act, section h. The case in Nicholasv. Asphur(3)
is distinguishable, because there the remarriage had not
taken place, before the child was born.

JUDGMEN'T,

Drvavoss, J.—This appeal raises a novel question. pyeaposs, 5.
The plaintiff’s mother Pechiammal was first married to
one Subramania Thevan in September or October 1903,
who divoreed her in May or June 1904. She married
again one Thirumeni Thevan in June or July 1804. The
plaintiff was born to her in September 1904. The
plaintiff’ sues for partition of his one-third share in the
property of Thirumeni Thevan. The District Munsif
held that the plaintiff was the son of Thirumeni Thevan
and passed « preliminary decree in his favour. The
Subordinate Judge reversed the decree of the District
Munsif holding that the plaintiff was not the legitimate
gson of Thirumeni Thevan. Mr. Justice Krisnvan set
agide the decree of the Subordinate Judge and restored
that of the District Munsif holding that the plaintiff
was the son of Thirumeni Thevan. 'There is evidence
in the case to show that Pechiammal did not live with
her first hushand for any length of time but carried on

(1) (1925) 48 M,L.J., 339 (P.C.). (2) (1888) T.L,R,, 10 AlL., 289,
() (1897) LL.R., 24 Cale., 216,
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an intrigue with Thirumeni Theven in consequence of
which there were criminal proceedings and Subramania
Thevan divorced her on account of her conduct. There
is also evidence that Thirumeni Thevan treated the
plaintiff as his son and that at the time the plaintiff
could have been conceived his mother was having
eriminal intimacy with Thirumeni Thevan.

The question in this case turns upon the construe-
tion of section 112 of the Indian Evidence Act. Under
section 112, if a person is born during the continnance
of a valid marriage between his mother and any man or
within 280 days after its dissotution, the mother remain-
ing unmarried, he shall be considered to be the son of
his mother’s husband unless it could be shown that the
husband had no access to his mother at any time when
he could have been begotten: If a person is born during
wedlock, the law says it is eonclusive proof that he is
the legitimate son of the husband of hig mother, and the
onus of proving that the husband had no access to the
mother at any time lhe could have been begotten is
upon the husband. In this cage, complication is
introduced by the mother marrying again. If the
plaintiff’s mother had not married Thirumeui Thevan,
the plaintiff would be considered to be the son of
Subramania Thevan, and the onus would be wupon
Subramania Thevan or any other who challenges his -
paternity to prove that he was not begotten by
Subramania Thevan. But the plaintiff’s mother married
Thirumeni Thevan when she was enceinte and the
plaintiff was born during the subsistence of a valid
marriage between his mother and Thirumeni Thevan.,
According to section 112, plaintiff is the son of
Thirumeni Thevan, and unless and until it is proved
that Thirumeni Thevan had no access to Pechiammal,
the plaintifi’s mother, at any time he could have been
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begotten, the onug is on those who challenge his
paternity. There is no proof in this case that Thirumeni
Thevan had not access to the plaintiff’'s mother at the
time he could have been begotten. On the other hand,
the evidence shows that Thirumeni Thevan was carry-
ing on an intrigue with Pechiammal at the time when
the plaintiff could have been begotien.

The argument of Mr. Govindaraghava Ayyar is that,
according to Hindu Law, there are only two classes of
sons, Aurasa and Dattaka sons, and to import section
112 of the Evidence Act into the region of Hindu Law
wonld be giving section 112 the force of substantive
law overriding the principles of Hindu Law. The
Evidence Act was enacted for the purpose of enabling
the Courts to act upon relevant evidence and to come to
a conclusion on such evidence. In order to enable the
Court to decide matters satisfactorily, the law of evidence
requires the Court to raise certain presumptions and
section 112 raises one of those presumptions, and the
presumption is a rebuttable one, and until it is rebutted
it should be considered conclusive proof. Before con-
sidering whether section 112 has made an inroad into
the Hindu Law or not, it is necessary to consider whether
the parties to this case are persons who are governed
by the Code of Manu. No doubt the Courts have acted

upon the general presumption that the Hinda Law

applies to all persons who are not Christians,
Muhammadans or persons professing any distinetive
faith. Hindu Law, strictly so-called, cannot be applied
to some of the castes in this Presidency. According to
Hindu Law there can be no divorce and there can be no
remarriage of widows., But according to the custom
prevailing among the Maravars in Southern Tndia a man
can divorce hig wife at any time he likes and a divoreed
woman as well as a widow could validly remarry; and

42-a

derav
Ve
Patanr,

Dxvaposs, J.



SeTHU
.
PALANT.

.

Drvaposg, J.

558  THE INDIAN LAW REPORTS ([VOL. XLiX

the children of such remarriage are legitimate and
inherit to their parents. It is, therefore, difficult to see
how section 112 can be said to militate against or over-
ride any of the priuciples of the Hindn Law. Kven
according to Mauu’s Code, the plaintiff would be
congidered the legitimate son of Thirumeni Thevan.
Section 178 of Chapter 9 is in these terms :

«if one marries a pregnant young woman, whether
pregnancy be known or unknown, the male ¢hild in her womb
belongs to the bridegroom and is called the son rcceived with
the bride.”

Tt might be said that this rule applies only to virgins.
But whether it applies to .virgin or divorced woman or
to widow, Manu did recognize the fact that pregnant
women could be validly married and the child who was
en vendre sa mere at the time ofs the marriage was the
child of the husband. In Manu’s time, the levirate was
prevalent—vide Chapter 9, section 167. Tn Manu’s time
remarriage of widows was prevalent, though Manu
condemued it. When the remarriage of a widow or a
divorced woman is valid according to the law of the
parties, it cannot be said that the rule which says
that a person born during the subsistence of a valid
marriage shall be considered to be the son of the husband
iz opposed to the Hindn Law., Mr. Govindaraghava
Ayyar for the appellant relied upon several English
cases, Birtwhistle v. Vardili(1), The King v. Luffe(2).
These cases have no application to the question to be
decided in this ease. According to the law of Scotland,
the marriage between a man and a woman legitimizes
their issue born before marriage. But the law of
England does not recognize any person as legitimate who
is not born during lawful wedlock or within 280 days

(1) (1835) 2 OL & Fin,, 571 ; s.c. G E.R., 1270,
(2) (1807) 8 Bast., 193 ; s.c. 103 L.R., 316,
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of the dissolution of marriage either by death or by a S"“ﬁ“”
decree of Court. The Hindu Law is the same in this Paras:.
respect as the Hnglish Law. [Collector of Trichinopoly DevaDoss, J.
v. Lekkammani and others(1)]. On grounds of public
policy, under the English Law, a person born during the
lawful wedlock is held to be legitimate, and the onus of
proving that he is illegitimate is on the person who
agserts it The question as it has arisen in this case has
not arisen inany English case. Sir James Stephen in his
Book on Evidence says that he is notaware of any decided
case on the point. Thayer in his Treatise on Evidencs,
page 349, refers to an American case. Mr. Govinda-
raghava Ayyar relied upon the rule in French Code
and also upon the Roman Law on the point. I think
it is unnecessary to congider what the rule is in other
systems of law about the legitimacy of a person.
According to the Indian HKvidence Act all that is
necessary to show that a person is legitimate is that he
was born either during wedlock or within 280 days of the
dissolution of the marriage. In this case there is no
question of illegitimacy at all. If Thirumeni Thevan
had not married Pechiammal the plaintiff would be the
legitimate son of Subramania Thevan. Thirumeni
Thevan having married, her he becomes the legitimate
son of Thirumeni Thevan. The law no doubt leaves it
to Thiromeni Thevan or any other person who chal-
lenges his paternity to prove that Thirumeni Thevan had
not access to the plaintiff’s mother at any time he conld
have been begotten. In the caseof Ingestre v. Attorney-
General reported in the Times of October 14, 1913, this
question arose.
In that case the petitioner’s mother was twme

married. She had left her first husband in 1831, and on
May 16, 1881, he presented a petmon for dlvorce a

(1) (1874) LI.A., 282 at pp. 202 tmd 293
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decree nisi was prononuced on Deoember 10, 1881, and
was made absolute on June 20, 1882. A day or two
afterwards she married her second husband, with whom
she had cohabited since she left her first husband, and
the petitioner was born on September 8, 1882. The
evidence satisfied the Court that he was the son of the
second husband, and the question of law then arose
whether he was the legitimate son of his father, for
although he was born in wedlock he was conceived
at a time when his parents could not lawfully have heen
married.

Sir Samuel KEvans, President of the Probate Division,
answered the question in the affirmative. We have not
heen able to get at the report of this case, but the case
is discussed in 80 Law Quarterly at pages 163 to 157.
The facts in that case are very similar to the present and
though the judgment in the case is not before ug the
conclugion arrived at by the learned President of the
Probate Division is in conformity with section 112 of the
Indian Hvidence Act.

The decision in Rahi ond others v. Gowind Valad
Teja(1) has no application to the present case, In that
case, the question was whether a person was the
illegitimate son of his father when his mother was not
kept continnously by the father. As I have already
obgerved, there i3 no question of illegitimacy in this
case. Hither the plaintiff is the legitimate son of Subra-
mania Thevan or the legitimate son of Thirumeni
Thevan. If his mother had not married Thirum eni
Thevan the plaintiff would be considered the legitimate
son of Subramania Thevan. The words of the section
have to be given their proper meaning. The legislature
intended that if the mother married again, the child
born during the subsistence of a second marriage would

(1) (1876) LL.R., I Bow., 97.
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be considered to be the child of the man whom the Skrav
mother married again. Without going into the public Pﬁf_A_NI-
policy of the law enacted in section 112 itis sufficient Devaposs, J
to say that, if a person is born during lawful wedlock,
he is the son of the husband of his mother. It is open
to those who say that the plaintiff is not the son of
Thirnmeni Thevan to prove that Thirumeni Thevan
could not have had access to Pechiammal at any
time when the plaintiff could have been begotten. If
a man marries a woman not knowing that she is
pregnant, he could, by showing that he could not have
had access to the woman when the pregnancy com-
menced, make out that the child is not his. But if a
person knowing that a woman is pregnant marries her,
the child of the woman though born immediately after
the marriage becomes in law his child unless the man
proves that he had no access to the woman, when he
could have been begotten. The plaintiff therefore is
the son of Thirumeni Thevan and is entitled to a share
of his properties.

In the result the appeal is dismissed with costs.

Warer, J.—This appeal raises a question under wasss, 7.
section 112 of the Indian HKvidence Aect. The facts
found are these. Plaintiff’s mother was married to one
Subramanta Thevan in October 1903,  She was divoreed
in June 1904 and married Thirumeni Thevan a month
later. In September, Plamtiff was born to her. The
question iy whether, on these faots, plaintiff is to he
regarded as the legitimate son of Thirumeni Thevan.
The Distriet Munsif thought that he should be so
regarded. The Subordinate Judge held that he was the
“legitimate son of the first husband. K=risavaw,J., agreed
with the District Munsif.

On the language of section 112, I think that
KRrisENAN, J., is right. Plaintiff was born during the
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continuance of a valid marriage between the mother and
Thirumeni Thevan and there is no proof of non-access
during the material period. The argument contra is
that a child conceived during adulterous intercourse can
never become legitimate even though the parents have
been validly married before its birth. That was at one
time the view of English lawyers and it appears to be
still the law in France. In English Law, where, as a
concession, a child conceived before marriage as the
result of a non-adulterous connexion was regarded as

legitimate if born after the marriage of its parents, the

concession was based on a fiction which dated back the
marriage to the conception. The fiction was, of course,
not applicable to the fruit of an adultorous connexion,
for the parents could not lawfully have married at the
time of conception. That, however, is not the law of
India as stated in section 112 of the Indian Evidence
Act. Nor ig it the present law of England, vide Ingestre
v. The Attorney Gemeral, a case of which we have got no
report, but which is commented on in an article in 30 Law
Quarterly, p. 153. Mr. Govindaraghava Ayyar argues
that it is opposed to Hindu Law but the Privy Counecil
in Collector of Trichinopoly v. Lekkamant and others(1),
decided that the English and Hindu Law do not
differ in such matters, An Indian case huas been
referred to, Nicholas v. Asphar(2). There the frst
husband died in November 1841, The widow married
again in December 1841 and gave birth to a daughter in
April 1842, The learned Judge found that the daughter
was the legitimate daughter of the first husband. No
doubt, she was horn within 280 days after the first
hushand’s death but the section requires that the widow
should not have re-married. If she does, the presumption
is that the child is the legitimate child of the second

(1) (1874) 1 1.4, 262, ' (2) (1897) LLR., 24 Cale., 216.
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husband. No doubt, that presumption can be rebutted
by proof of his non-access during the material period.
If such proof be forthcoming another presumption would
arise that the child was the legitimate offspring of the
first husband. But with great respect, I do not think
that the learned Judge stated the law correctly when he
said that “presumption of legitimacy arising from con-
ception during a valid subsisting marriage is conclusive.”
The date of birth and not that of conception is the test.
Tn the case of a dissolution not only must the birth be
within 280 days but the widow should further not have
re-married. I agree that the appeal should be dismissed

with costs.
K.B.

APPELLATE CLVIL.

Before My. Justice Venkatasubba Bav and
M, Justice Reilly.

8. K. MARIYA PILLAT awp aworser (LESPONDENTS),
PrriTioNERs,

2.
MUTHUVELU PANDARAM (PrririoNEr), REsFoNDENT.*

Local Boards Act (XIV of 1920) ss. 50 and 57—Taluk Bowrd—
Mectings—Failure of member to attend meelings—Dis-
continuance of membership, when coused—Non-attendance for
three consecutive months, nol three meetings, necessuwry—-
Computation of period of three months—From date of first
defoult-—Erroneous ruling of President thal there was no
discontinuance—No opportunity to Board to restore member —
Decision as to discontinuance, whether affected.

. Under section 56 (1) (k) of the Local Boards Act, 1920, it is
the failure of a member of a Taluk Board to attend meetings of
the Board for three consecutive months, and not three conseentive
meetings, that entails discontinuance of his membership,

* Oivil Revision Petition No. 811 of 1924,
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