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record of the rent in the light of the remarks made
above. Petitioner will have the costs of this application.
The costs of farther proceedings will abide the result.

WarLeg, J.—On the first point I think that the
matter 18 concluded by Ramcswant Goundan v. Kali
Goundan(l), a decision from which I see no reason
to dissent. On. the second, I agree that the Revenue
Officer in settling a fair and equitable rent is not bound
by the provisions of sgection 30 of the Act. It is
obvicus that there is no right of suit in regard to the
questions raigsed. If there were, we should not be
justified in interfering in revision.

I concur in the order proposed.

APPELLATE CIVIL.

Before My. Justice Devadoss aud Mr. Justice Waller.

CHIDAMBARA THEVAR, Sixry DrreNpawt,

Novomber 18 (RESPONDENT), APPELLANT,

et

v.
SUBBARAYAR (Perrionsr), Rusronpinr.*

Civil Procedure Code (Aot V of 1908), 0. XX/, r. 16, proviso
2—Mortguge-decree— Assignment—Application by assignee
to ezecute decree—-Assignee, alleged to e benamidur for o
purchaser of hypotheca from some of the judgment-debtors
—Assignee’s right to emecute the decree—Mortgage-decree,
whether « decree for payment of money.

A mortgage-decree is not a decree for the payment of
money within the meaning of the second proviso to rule 16 of
- Order XXI, Civil Procedure Code.

(1) (1819) LL.R., 42 Mad., 810.
* Civil Miscellaneouns Secund Appenl No, 91 of 1024,
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‘ Consequently, an assignee of o mortgage decree, though Cﬂrég-‘g{x}“
he is a benamidar for a purchaser of a portion of the mortgage .
property from some of the judgment-debtors in a mortgage suit, is SUBPARATSE.
nob debarred from executing the decree by Order XXI, rvule
16, proviso 2, Civil Procednre Code.
APPEAL against the appellate order of A, 8. Barasysran-
MANYA AYYAR, District Judge of Hast Tanjore, in Appeal
Suit No. 396 of 1923 preferred against the order of the
District Munsit of Tirutturaippundi in Miscellaneous
Application No. 300 of 1925 in Original Suoit No, 248 of
1917.

The material facts appear from the judgment.

A. V. Visvanotha Sastei for appellant.

C. Pudmanabla Ayyangar for respondent.

JUDGMENT.

Duvaposs, J.—The only question in this appeal ig Davapss, .
whether a mortgage-decree i8 a decree for payment of
money within the meaning of the expression in Order
XXI, rule 16, Civil Proceduve Code. The appellant is
the sixth defendant in Original Suit No. 248 of 1917,
a suit brought on a mortgage. The sixth defendant
bought a portion of the hypotheca and the rest of the
property was purchased by one Arunachalam Chetiti.
One Subbarayar obtained a transfer of the mortgage
decree and applied to the Court to be recognized as a
transferee decree-holder and for execution of the decree.

The sixth defendant opposed the application on the
ground that Subbarayar was a benamidar for Aruna-
chalam Chetti and that under the second proviso to
Order XXI, rule 16, he was not entitled to execute the
decree. The District Munsif held that it was not proved
that Subbarayar was benamidar for Arunachalam Chetti.
The appeal of the sixth defendant was dismissed by the
District Judge. He has preferred this appeal and the
contention of Mr, Visvanatha Sastri for the appellant
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1s that inasmuch as Arunachalam Chetti purchased a
portion of the hypotheca subject to the mortgage, he is
a judgment-debtor and the assignment in favour of
Subbarayar being benami for him, he is not entitled to
execute the decree against a co-defendant.

Granting for. argument’s sake that Subbarayar is
benamidar for Arunachalam Chetti the question is,
is Arunachalam Chetti prevented from executing the
decree against the sixth defendant? The question
is a simple one. lIs a mortgage-decree a decree for
payment of money within the meaning of the second
proviso to Order XXI, rule 16P According to the
proviso—

“Where a decree for payment of money against two or
more persons has been transterred to one of thewm it should not
be executed aguinst the others.”

We are unable to uphold the contention that a
mortgage decree is a decree for the payment of money
within the meaning of the proviso. A good deal of
argament of Mv. Visvanatha Sastri was based upon
Abdolle Sahib v. Dostor OQosman Salib(l), and other
cases which were decided before the passing of the present
Civil Procedure Code. Under the present Procedure
Code a preliminary deorce is drawn up and time is given
for redemption and if within the given time, money is
not paid, a final decrce, or a decree absolute is passed
and the mortgaged property is brought to sale and,
if the proceeds of the sale are not sufficient to pay up
the amount of the decree and if the personal remedy is
outstanding, a decree is given personally against the
mortgagor. Till a personal decree is given, it cannot
be said that the decree is one for the payment of money.

Under the old Civil Procedure Code a mortgage
decree directed the payment of money and in default of

(1) (1905) LL.R., 28 Mad.,, 294.
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payment that the property was to be sold. According to Gﬁé‘;;“éﬁ‘;‘“
form No. 129 time was given to the defendant to pay Sonmn o,
the principal and interest and costs within six months Do 1.
and in default of the defendant paying into Court such ’
principal, ete., by the time given it was ordered that the
mortgaged premises should be sold and it was further
provided that, in case the sale-proceeds of the mort-

gaged property did not cover the decree amount, the
judgment-creditor could recover the amount personally

or from other property of the mortgagor. Under the

old Code, therefore, a mortgage decree could be con-

sidered as a decvee primarily for the payment of money.

Abdulla Salib v. Doctor Oosman Suhib(1), and the other

cases which were decided under the old Code have no
application to a mortgage decrce passed under the

present Code. Kven when the old Code was in forces

-the Calcutta High Court consistently held the view that

a mortgage decree was not a decree for money. In
Laldhart Singh v. Manager, Court of Wards, Bhapatpura
Bstate(?), Mr. Justice Moorgrser after an exhaustive
examination of the cases on the point held that-—

“a decree for sale of the mortgaged property could not

be deemed as a decree for money within the meaning ol' section
232 of the Code of 1882.”

A decree for redemption though it contains a
provigion for payment of money cannot be said to be a
decree for money mnor can a foreclosure decree in
which a provision is made for the payment of money
within the time fixed, be a decree for payment of money.
Where a decree is passed for the delivery of a specific
movable property, and in default, to pay a certain sum of
money it i3 not primarily a decree for money.

In a mortgage decree the property is to be proceeded’
~against in the first instance and the decreeis therefore,

primarily against the property mortga.ged

(1) (1905) LL.R., 28 Mad,, 22¢. (2) (1911),14 O.LJ. , @38,
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If a personal remedy is not outstanding, the only
remedy of the mortgagee decree-holder is to proceed
against the property and the mere fact that a personal
remedy i3 outstanding will not convert the mortgage-
decree into a decres for payment of money within the
meaning of the proviso to rule 16 of Order XXI. The
case Sudagopa Ayyangar v. Sellammal(1), does not help
the appellant. In tbat case Mr. Justice SeEncEr and
Mr. Justice VeNrarasupsa Rao held

“ the expression decree for money againgt several persons
in Order XXT, rule 16, is not restricted to a personal decree for
money ugainst two or more defendants.”

The decree directed the defendant to pay the amount
outof his family properties, and the learned Judges held—

“that the fact that the defendant was directed by the
decree to pay the amount out of his family properties does not
make the decree any the less, a decree for payment of money
against him.”

If a trustee is directed to pay money or an executor
is directed to pay money, though he is not personally
liable to pay the amount, it iz still a decree for the pay-

<aent of money. But that is quite a different thing from
a .mortgage-decree which directs that the mortgaged
properties should be sold to discharge the debt.

In section 232 of the Code of 1882 the expression
was ¢ decree for momey.” In the present Order XXI,
rule 16, the expression is “ decree for the payment of
money.”” The words *“ the payment of > were evidently
introduced to make the meaning clear.

We have no hesitation in holding that a mortgage-
decree is not a decree for the payment of money within
the meaning of the second proviso to rule 16 of Order
XXI. ‘

The appeal, therefore, fails and is dismissed with

costs,
K.R.

(1) (1922):48 M.L.J,, 761,



