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APPELLATE CIVIL.

Before Mi. Justice Devadoss and My, Justice Waller.

VALLURI NARASIMHA RAQO, PROPRIETOR OF
Peppawawioipanty (PErTIoNER), PETITIONER,

U.

THE RYOTS OF PEDDAMAMIDIPALLI (REsPoNDENTS),
IxzsroxpENTs.™

Madvas Bstates Land Act (I of 1908), sec. 30, Chap. XD
ss. 168, 171, 172, 192 and 215—Record of rights amd
settlement of vent—Fuir and equitadle rent, settlement of —
Ovders of Revenwe Officer as to record of vights and setile-
ment of rent—Appexl to Bourd of Revenue against order
of Revenue Officor—Dismissal—Revision petition to High
Couré, whether competent—Revisionul jurisdiction of High
Court over orders of Bourd of Revenue and Revenue OQfficer,
whether exists and when to be exercised—Suit—Settlement
of fuir and equitable rent under sec. 168 of the Aect,
whether conbrolled by limitations of sec. 80 relating to
enhancement of rent—Fuilure to ewercise jurisdiction.

In proceedings under Chapter XI of the Madras Hstates
Land Act for making a survey, record of rights and settlement of
rents, the High Court has revisional jurisdiction over the orders
of the Board of Revenue passed on appeals under seetion 171
of the Act from the orders of the Revenue Officer in such
proceedings.

Romaswami Goundan v. Kali Goundan, (1919) LL.R., 42
Mad., 810, followed.

In settling a fair and equitable remt under Chapter XT,
section 168 of the Act, the Revenue Officer is not bound by the
limitations of section 30 of the Act relating to enhancement of
rent.

Consequently, where the Revenue Officer, in settling & fair
and equitable rent under section 168, considered himself bound
by the limitations under section 30 and the Board of Revenue
-on appeal confirmed the order, their orders should be set aside

# Civil Revision Petition No. 262 of 1924,
a8

1026,
October 28,
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by the High Court on revision ; and as section 173 of the Act,
providing a remedy by suit in certain cases under Chapter XI,
does not cover this case, the High Court would be justified in
exercising its revisional jurisdiction.
Crvi, Rmvision Prrmrions to the High Court under
section 115, Civil Procedure Code, and section 107 of
the Government of India Act, to revise the proceedings
of the Board of Revenue, Land Revenue and Settlement,
in Settlement of Rent Appeal 2 of 1923 preferred
against the order of the Revenue Officer in Original
Petition No. 1 of 1922 of Peddamamidipalii.

The material facts appear from the judgment.

V. Ramadoss for petitioner.

A. Venkatarayalu Ayya for respondent.

Governinent  Pleader (C. V. Anantakiishna  Ayyonr)
for the Board of Revenue.

JUDGMENT.

Drvaposs, J.—The Revenue Officer for the sebtle-
ment of rents in the villages of Kalagampudi and
Peddamamidipalli, Narasapur talok, Kistna dishiiet,
made a record of rights wnder Chapter XTI of the
Estates Land Act. The appeal of the :pr'(;prietor of
Peddamamidipalli to the Board of Revenue against the
record of rights mads by the Revenue Officer has been
dismissed. He now moves the High Court to revise the
order of the Board of Revenue. .

Two points arise for decision in this case: (1) Has
the High Court revisional jurisdietion over the orders of
the Board of Revenue passed under sections 171 and 172
of the Hstates Land Act? and (2) If the question of
jurisdiction is answered in the affirmative, should the
High Court exercise its revisional jurisdiction in this
case?

The first point has been fully argued by Mr, Rama.
doss for the petitioner and M. Venkatarayalu Ayya for the
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respondents. We have also heard the Government S ATLURI
} . A ASIMHA
Pleader to whom we gave notice to appear for the R
. 8
Board of Revenue as it was represented to us that a Trr Roves
. v .y . . oF PrDDA-
number of Civil Revision Petitions were pending in the mswmirasnr.

High Court in which the auestion of jurisdiction was prvaos., v.
involved. After a careful consideration of the argu-
ments in the case, I see no reason to change my view
expressed in Appanne v. Latchayya(l). 1 do not wish to
repeat here the reasons which I gave in that case bug
~will deal briefly with the arguments of the learned

Government Pleader.

His contention is that the Board of Revenue is not a
Civil Court and jurisdiction is given to it under the
Tistates Land Act to hear appeals from, and to revise,
the orders of the Collector and the Settlement Officer
and the High Court cannot revise the orders of the
Board of Revenue either under section 115, Civil
Procedure Code, or under section 107 of the Government
of India Act of 1915. His argument ig based upon the
ohservations made by the learned Chief Justice in Abdul
Sattar Salib v. Special Deputy Oollector, Vizagapatam
Harbour Acquisition(2). In that case it was held that
the High Court could not interfere in revision with the
order of a land acquisition officer who refused to refer
a case to the District Court under section 18 of the
Tand Acquisition Act. As the decision is that of a Full
Bench 1 am bound by it, but I may be permitted to
remark why could not the High Court interfere with
the order of a land acquisition officer if he refuses to
refer a case to the District Court when the High Court
hag jurisdiction to determine any question that may
arise on a reference being made: In other words if the
“Tand acquisition officer makes a reference to the District

(1) (1924) T.LR., 47 Mad., 250. (2) (1924) LL.R., 47 Mad,, 837 (F.B.).
38-4
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Court, an appeal lies from the District Court to the High
Court ; but if he does not refer the case to the District
Court the High Court is said to have no power to direct
him to refer the case to the District Court. If a
Collector refuses to referta case to the Civil Court, he
does something which he ought not to do, and the High
Court which has the power to hear and determine
matters on a reference being made to the District Court
cannot be said to have no power to direct the Collector
to do what he is bound to do. However, as that case
has no application to the present, I refrain from making-
any further comment. The decision in Parthasaradhi
Nayudu v. Koteswara Rao(1), has no application to the
present case. According to that decision, where the
legislature erects a tribunal for the purpose of determin-
ing any question which arises under a particular enact-

ment, the High Court cannot interfore with the decision

of that tribunal unless the High Cowrt is empowered
under the enactment which erects the tribunal to hear

appeals from such tribunal or unless the enactment

erecting the tribunal makes it a Civil Court within the

meaning of clause 16 of the Letters Patent of the

Madras High Court.

When a Settlement Officer makes a record of rights
under Chapter X1 of the Estates Land Aect, he deter-
mines the rights and liabilities of both the landholderd
and the ryot. His proceedings are governed by the
Civil Procedure Code. Vide section 192. Part B of
the schedule of the Estates Land Act, No. 21, provides
an appeal to the District Court against an order under
section 137 for the repair of an irrigation work, and
Nos. 22 and 23 provide for an appeal to the District
Court in the case of applications by ryots to execute

(1) (1924) LL.B., 47 Mad,, 369 (¥,B.),
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works in default of the landholder and for the recovery VALLoRL
of the costs of the repair of an irrigation work., Froma  Rao
perusal of Parts A and B of the schedule it is apparent 'Ezrmp?ggfa
that, wherever civil rights of the parties, i e., landholder suammprarm.
and ryot, are determined, an appeal is provided to the Devivoss, 7.
District Court. In the case of matters which are
entirely within the cognizance of the Revenune Officer an
appeal is provided to the Collector and against his
decision a second appeal is provided under section 190
1o the Board of Revenue. A record of rights is as
_important as, if not more important than, the terms
of a patta, and section 173 gives liberty to a party
to sue to set aside an order of the Settlement Officer in
certain cases. Under section 172, the Board of
Revenue may on application, or of its own motion,
direct the revision of any record of rights or auy
portion thereof. The mere fact that an appeal lies
to the Board of Revenue is no argument for saying that
the High Court has no power under the Act to revise
the orders of a Collector or Settlement Officer acting
under Chapter XI. The Caleutta High Court has
consistently held that, in the case of orders of Collectors
or Revenue Officers determining the rights of the
landlords and tenant, the High Court has power to
interfere in revision with them. In Kartik Olendre
Ojha v. Gora Chand Makto(1), it was held that

“Proceedings on. applications for enhancement of rent
under section 27 of the Chota Nagpur Tenancy Act are judicial
proceedings. The High Court has jurisdiction to interfere in
cases where the Courts of Collectors have either exceeded the
jurisdiction or failed or refused to exercise the jurisdiction
vested in them by the Chota Nagpur Tenancy Act.”

The learned Judges observe at page 522 :—

“From the very mature of the proceedings themselves,
and also from the provisions of the Act as contained, for

(1) (1913) I,L.R., 40 Calo,, 518.
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instance, in Chapter XVT, it i elear that proceedings on applica-
tion for enhancement of vent ave judicial proceedings, and in
view of the express provisions of section 224 (2) which allows in
certain cases a second appeal to this Court, it cunmnot, in
our opinion, be contended that Deputy Commissioners in the
performance of their judicial duties under the Chota Nagpur
Tenancy Act are not Courts subject to the appellate jurisdiction
of this Court.”

The learned Judges held that, notwithstanding that
the Board of Revenue had revisional jurisdiction over
the orders of Collectors, the High Court had revisional
jurisdiction over such orders. In Rain Dagyal v.
Ramadhin(2), a bench of the Allahabad ITigh Court held
that the High Court had no power under section 622 to
revise an order of a Collector under section 183 of the
North-West Provinces Rent Aect, Act XII of 1881,
on appeal from an Assistant Collector of the second class.
The arguments of Strareur, J., who delivered the
judgment of the Court, is that if it were held that the
High Court had jurisdiction to revise such orders,
it might create a dilemma inasmuch as the Board of
Revenue also had revisional jurisdiction. The question
is whether the High Court could and not whether it
should interfere with an order of a Collector after the
Board of Revenue has interfered with it. The question
does not depend upon any dilemma arising in the
exercise of revisional jurisdiction by the High Court as
well as by the Board of Revenue. It would be a matter
for consideration in each case whether the High Court
should exercise its powers or not. If it congiders that
the case is not aproper case for the exercise of its revia
sional powers, it would refrain from doing so, but if it
is, the High Court would interfere with sach orders.

In one portion of the argument the learned Govern-
ment Pleader almost suggested that if the Board of

(1) (1890) X.L.R., 12 AlL., 198,
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Revenue declined to interfere with an order of a Collector, NVA ALLURT
then the High Court might interfere, but if the Board — Rao
of Revenne did interfere with such order, the High Tun Byors
Court had no power to interfere. Such an argument, SIS
though not put forwurd in so many words by the Devavoss, J.
Governmenit Pleader, is on the face of it unfenable. It
is not seriously contended that Kamaswami Goundan v,
Kali Goundan(l), was not corrcetly decided, The same
learned Judges who decided Hamaswami Goundan v.
Kali Goundan(1) decided Parmmaswamy Iyengar v.
Alameluw Nalelivr Ammnal(2).
In econsidering this question, the aim and the scope
of the Hstates Land Act should be considered. Under
the old Rent Recovery Act, Act VIII of 1865, the High
Court had no revisional jurisdiction over orders of
revenue courts, Under the Hgtates Land Act, Act I of
1908, appeals are provided to the District Court against
the orders of revenue courts and the Civil Procedure
Code is made expresaly applicable to the proceedings of
the revenne officers and revenune courts by section 192.
Under section 202 the High Court is empowered to
make rules consistent with the Hstates Land Act
declaring that any portions of the Code of OCivil
Procedure shall not apply to suits between landholder
and ryot as such or to any specified classes of such suits
or shall apply to them subject to modifications specified
“in the rules. These are innovations which are made in
the present enactment and the objeet of the legisiation
was to determine the respective rights and liabilities
both of the landholder and the ryot. In all cases where
the rights of the landholder or the ryet are affected, an
appeal is given to the District Court, It would be
‘against the scope of the Act and the specific provisions

(1) (1919) LLR., 42 Mad,, 810, (2) (1019) L1.R., 42 Mad., 76,
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of section 192 to hold that the High Court has no
revisional jurisdiction over the orders of the Doard
of Revenue. It is mnnecessary in this connexion to
consider whether the Board of Revenue is a court
gubordinate to the High Court. All Courts which are
governed by the Civil Procedure Code are Civil Courts
and therefore the High Court as having the right of
superintendence over all the Civil Courts in the
Presidency has power over such Civil Courts as are
erected by any enactment. The Board of Revenue is
authorized under rule 21 framed by the Governor in
Council under section 215 of the Estates Land Aet
to hear appeals from the decision of the Collector under
Chapter XI. The mere fact that appeals lie to the
Board of Revenue would not take away the power of
the High Court to revise the orders of the Collector
or of the Board of Revenue. It is nowhere said, and
there is no provision in the Act or in the rules framed
under the Act, that the orders of the Board of Revenuse
are final. The argument advanced in Ram Dayal v.
Bamadhin(1), cannot apply to this case, for the Board
of Revenue in this case iz only an appellate authority
and not a revisional aunthority. For the above reasons
and for the reasons given by me in _lppanne v.
Latchayya(2), I answer the question in the affirmative.

Second point.—The Reyenue Officer had to determine
what was a fair and equitable rent. He thought he was
bound by the provisions of section 30 of the Estates
Land Act in determining under Chapter XI what was
fair and equitable rent. The provisions of section
30 apply to enhancement of vent at the instance of the
landholder. Under Chapter XTI either the landholder ov
the ryot may apply to the Government for an order

(1) (1890) L.L.R., 12 AlL, 198, (2) (1924) TL.R., 47 Mad,, 250.
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directing that a survey be made and a vecovd of rights  Yauwver
be prepared by the Revenue Officer in respect of an Rao
estate or a portion of the estate. In making a record of Tue Erors
rights the Revenue Officer has to be guided by considera- MTorPALIR
tions which are not necessarily the samme as £hose Duvinoss, J.
arising under section 80. A Revenue Officer acting
under Chapter XTI should take inte cousideration the
existing rate of rent, the rise in prices, the time when
the rate was last setbled and the prasent state of things
as regards the facilities of irrigation and other ecircum-
stances which would enable him to settle what is a
foir and equitable rent. Whatever may be the rate of
rent, if he considers that it is not fair and equitable, he
is entitled to alter it, and in doing so he is not bound
by the rule in section 80 under which the increase
cannot be more than As. 2 in the rupee. Under
Chapter XI the Revenue Officer may reduce the rent
and may settle different rates of rent for land of
different value and different fertility. The Revenue
Officer therefore has not exercised the jurisdiction which
he had in determining what is fair and equitable in
the circumstances of the case. The High Court does
not interfers as a rule with the orders of Courts sub-
ordinate to it, or over which it has revisional jurisdietion
in cases where there i3 another remedy open for the
party than by revision. Section 173 provides for a suif
by a party who feels aggrieved by the record of rights
but none of the clauses (a) to (f) of sub-section 8
applies to the present case. The parties have no right
of suit in this case and therefore this is a case in which
the High QCourt would he justified in exercising
revisional jurisdiction.

T therefore set aside the order of the Board of
Revenue and the order of the Revenue Officer for the
Settlement of Rents and direct him to make a proper
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record of the rent in the light of the remarks made
above. Petitioner will have the costs of this application.
The costs of farther proceedings will abide the result.

WarLeg, J.—On the first point I think that the
matter 18 concluded by Ramcswant Goundan v. Kali
Goundan(l), a decision from which I see no reason
to dissent. On. the second, I agree that the Revenue
Officer in settling a fair and equitable rent is not bound
by the provisions of sgection 30 of the Act. It is
obvicus that there is no right of suit in regard to the
questions raigsed. If there were, we should not be
justified in interfering in revision.

I concur in the order proposed.

APPELLATE CIVIL.

Before My. Justice Devadoss aud Mr. Justice Waller.

CHIDAMBARA THEVAR, Sixry DrreNpawt,

Novomber 18 (RESPONDENT), APPELLANT,

et

v.
SUBBARAYAR (Perrionsr), Rusronpinr.*

Civil Procedure Code (Aot V of 1908), 0. XX/, r. 16, proviso
2—Mortguge-decree— Assignment—Application by assignee
to ezecute decree—-Assignee, alleged to e benamidur for o
purchaser of hypotheca from some of the judgment-debtors
—Assignee’s right to emecute the decree—Mortgage-decree,
whether « decree for payment of money.

A mortgage-decree is not a decree for the payment of
money within the meaning of the second proviso to rule 16 of
- Order XXI, Civil Procedure Code.

(1) (1819) LL.R., 42 Mad., 810.
* Civil Miscellaneouns Secund Appenl No, 91 of 1024,



