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APPELLATE CIVIL—FULL BENCH.

Before Sir Murray Coutts Trotter, Kt., Chief Justice,
My, Justice Krishnan and Mr. Justice Beasley.

S. HARI RAO (I¥soLVENT), APPELLANT, | 1926,

Jaruary 18.

v.

THE OFFICIAL ASSIGNEE OF MADRAS AND THREE OTHERS
{ RESPONDENTS). *

Sec. 8 (2) of Presidency Town Insolvency Act (II1 of 1900)—
Sale of insolvent’s estate by Official Assignee—Insolvent’s
objection to sale before Judge — Coufirmation of sale by
Judge—Right of appeal to insolvent as “ aygrieved person.”

An iusolvent whose estate bas vested in the Official Assignee
is not entitled to appeal as an ‘‘aggrieved person’ within
section 8 (2) of the Presidency Towns Insolvency Act (IIT of
1909) against an order of a Judge rejecting his opposition to a
sale of his estate by the Official Assignee.

Bz-parte Sheffield, In re Austin (1879) 10 Ch. D., 434, In re

Leadbitter (1878) 10 Ch. D., 388, and Sakhawat Al v. Radha
Mohan, (1919) LL.R., 41 All, 243, followed. Observations
in Stvasubranania v. Theethinppa, (1924) I.L.R., 47 Mad., 120,
to the contrary, disapproved.
ArrEal from the order of the Hon’ble Mr. Justice
WarLer, dated 4th March 1024, passed in the exercise
of the Insolvency Jurisdiction of the High Court in In-
solvency Petition Ne. 218 of 1922 rejecting the objection
of the insolvent to a sale of a part of his estate by the
Official Assignee on the ground that the sale was
prejudicial to the insolvent. The insolvent filed this
appeal. The other facts are given in the judgment.

This appeal coming on for hearing, the Court (the
Cuier Justios and ViswanaTHA Sastei, J.) made the
following

* Origiual'Side Appeal No. 47 of 1834,
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Hagt Rao ORDER OF REFERENCE TO A FULL BENCH.

¥,
OFFIcIaL
ABSIGNRE,

Mavras.  the decision in Sivasubramania v. Theethiappa(l) is correct or
whether the decision in Sakhawat Aliv. Badha Mohan(2) should
be followed.”

Ox 118 BEFRRENCE —

“ We refer the following guestion to a Full Bench whether

P. R. Srinivase dyyangar (with 4. Rajagopal Ayyar) for
appellant (insolvent).—I have a locus standi to appeal nnder
section 8 (2) of the Presidency Towns Insolvensy Act as an
aggrieved person. I applied in the lower Court ander section
88 of the Act as an “agurieved person ” to set aside the sale.
Tho very inclusion of the insolvent as an © aggrieved person ” in-
section 86 shows that he is likely to be aggrieved under certain
cireomstances. He is entitled to all sarplus under section 76 of
the Aect. Section 83 (3) enjoins the imsolvent to aid in the
realization of his property. Iiisa duty coupled with & penalty
for non-compliance. Section 89 (2) shows that the insolvent is
entitled to an unconditional discharge if the assets realized are
equal to four anpas in the rupee. Ifence he is interested in
secing that as wuch as possible is vealized out of his esiate.
Sivasubromania v. Theethiappa(l), Ketokey Chuvan Banerjee v.
Sreemuthy Sarat Kumwri Dibee(8), Anandfi Damodar v. Jamos
Finlay & Co.(4). The observations in Ez-parts Stdebotham
In re Sidebotham(5) are in my favour. Bz-parte Shefield In re
Austin(6) 18 nobt against my contention and Sakhewat Al v.
Radha Mohan(2) is wrong. My locus sfandi was not gues-
tioned in the lower Court und there isa decision against we
hence I am an “ aggrieved person ” and entitled to appeal. See
also In re Lamb Ewx-parte Board of Trade(7), Shuttleworth v,
Murray(8). TheOfficial Assignee is a trustea for the oveditors
only to a limited extent.

M. 8. Venkatarama Ayyar for vespondents, —The insolvent
has no locus standi. The hope of getbing a surplas eventnally
will not give him a right of interference in the administration
of the estate by the Official Assignee in whom the estate is
legally vested for all who are interested in it. During
administration the Official Assignee is a trastee only for

(1) (1924) LL.R., 47 Mad,, 120, (2) (1919) LL.R, 41 All, 243.
(8) (1916) 20 C.W.N., 905, (4) (1921) 62 1.0, 441.
(5) (1880) 14 Ch. D, 458, 464, 458. (8) (1879) 10 Ok. D., 434,
(7) 183412 Q.B., 805, 812. (8) (1801} L Ch., BIY, 823, 828,
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creditors, It is only after a surplus results, he is & trustee for
the insolvent, Till then he is mot; and the insolvent has no
legal interest to intervene simply oa account of some proba-
ble or possible surplus. Hz-parte Sheffeld, In re Austin(l),
Holdsworth v, M’Crea(3).

OPINION.

Courrs Trorrer, 0.J.—The question raised here is
whether the insolvent Las a right of appeal against an
order confirming a sale of a part of the estate which
was originally his and subsequently vested in the Official
Assignee, an order which he sought to oppose. The
matter was referred to a Full Bench in view of what
were represented to be the directly conflicting decisions
of this Court in Sivasubramanie v. Theethianppa(3) and
of the Allahabad High Court in Sakhawat Ali v. Radha
Mohan(4). We observe that the English decisions on
the subject were not cited to the Madras Court, so far
as appears from the report. We have examined those
decisions and come to the conclusion that they ought to
be followed.

The only ground on which the insolvent's right to
appeal can be based is that he is a “ person aggrieved,”
because, his estate having vested in the Official
Assignee, he is nevertheless entitled to say that, if all
the claims of the creditors who had proved were set
aside or discharged by payment, he would have an
interest in the surplus which might be left over. The
leading English oases, Hx parte Sheffield, In re Austin(l)
and In re Leadbitter(5) have disposed of this contention
on grounds which, we think, are unanswerable. The
insolvent has no legal interest but has merely a hope or
expectation and as James, L.J., pointed out, the mischief

(1) (1879) 10 Ch, D,, 434. (2) (1867) 2.H.L R., 387,
(8) (1924) 1L.B., 47 Mad., 120. () (1918) LL.R., 41 All, 243,
(5) (1878) 10 Ch. D., 388,
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of allowing a bankrupt on the confingent chance of his
ultimately acquiring title to some surplus which might
vever be realized, to interfere with and embarrngs the
administration of the estate, would be immeasusable.
We are thevefore of opinion that the insolvent has no
right of appeal, which will thevefore stund diamissed.
The question referred to ng was perhaps nob rightly
framed, and I say so with the more freedom becanse

T drafted it myself. 1 have had the advaniage of
perusing the judgment about to be delivered by

Krisuvax, J., and I agree that we can follow the ruling
in Sakhawat Ali v. RBadla Mohan(1) without blie necessity
of raying that Sivasubramanic v. Theelkinppa(l) was
wrongly decided. The right claimed by the insolvent
in the latter case was to object to a oreditor’s proof
and-that is not directly before us. .
(This judgment is that of myself and Haasuuy, J.)
Bessugy, J.—I concur. .
KriganaN, J.—I agree with the lesmrved Chief
Justice that we should follow the view expressed in
Salshawat Ali v. Radho Mehan(l) which is in accordance
with the view taken in the English cases cited to us,
Fmparte Sheffield, In re Austin(3) and In e Leadbitter
(4). As pointed out in those rulings the insolvent has
after adjudication no legal interest in bis estate which
has vested in the Official Assignee ; and ke has theretore
no legal right to interfere in the realization of that
estute and he cannot be treated as *“ agorieved ” hy any
order passed in the course of such realization. Tt is
troe that if any surplus remains after the creditors are
paid in full such amount will be paid over to the
insolvent and it is also true that if a certain proportion
of his debt is pald from his assets he will be entitled &o

(1) (1919) LLE., 41 All, 243, (2, (1924.) LL.R, 47 Mad,, 130,
(3) (1879) 10 Ch, D., 434, (4) (1878) 10 Oh D, 388,
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a discharge. But these are merely expectations as FHarikao
pointed out in the English cases which may or may nog &g&l}f‘i
be realized. They do not give any logal right to the  Mapaas.
insolvent to interfere in the realization of his property Kmsawas,s.
which is entirely left to the Official Assignee. The
reagoning to the contrary in the judgment of Oprirny,

Jo in Stwasubralmania v. Theetlioppa(l) cannot be
supported. That case itself was however ome of an

appeal by the insolvent against an order admitting

proof of a creditor to which he had objected. The
question whether the insolvent is a person aggrieved in

such circumstances does not arise in the present case

and T express no opinion on the point. T would answer

the reference by saying that the vuling in Swkhawat Al

v. Radha Mohan(2) shounld be followed and that no
appeal lies in the present case, and I agree in dismissing

the appeal.
N.K.

ORIGINAL CIVIL.

Before 8ur Murray Coutts Trotler, Chief Fustice,
My, Justice Krishnan and Mr. Jusiiee Beasley.

Inre ALV.P. M. R. M. MURUGAPPA CHETTIAR.

Income-taxz~—Sec. 10 of Indian Income-tax Aot (X1 of 1922)— 1935,
y . g Y. 2
Profits—Money ,,-emjltted to headquurters wn British India gepponber
by foreign bramch— Presumption. e e

Money remitted to the headquarters of a firm in British
India from a branch sitnated in a foreign country is presumed
to be profits and not capital and is assessable to income-tux as
profits unless the assessee proves the contrary; Scoitish

“Provident Institution v. Allan, [1908] A.C., 129, {ollowed.

(1) (1924) LL.R., 47 Mad., 150, (2) (1919) L.LR., 41 All, 243,



