450 THHE INDIAN LAW REPORTS [VOL. XLIX

i:’,‘g%ﬂf&" owners of the adjoining lands at a lower level would be
prevented from improving their lands; but this Is
o= clearly mot so as the adjoining owner can improve his
Teowes, CJ. Jands to any extent he pleases, even to the extent of
raising the level of his lands provided that he makes
suitable arrangements for carrying off the water from
his neighbour’s land. We are confirmed in our view by
the fact that the decision in Ramasawmy v. Rasi(l)
was referred to by the Privy Council in Maung Bya v.
Maung Kyi Nyo(2) with approval as being consistent
with the authorities.

We refer the case back to the Division Bench for

final disposal with this expression of opinion.

U
BUBRBATYA.

APPELLATE CIVIL—FULL BENCH.

Before Sir Murray Coutts Trotter, Kt., Olief Justice,.
My Justice Krishnan and Mr. Justice Beasley.

1925, VENKATAKRISHNA REDDI axp TWO OTHERS
October 29,
—— (DErENDANTS—RESPONDENTS), APPELLANTS,
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KRISHNA REDDI (Prrrioner—PraiNtiry), Rusponpuny.*

0. XXII. » &, Civil Procedure Code (V of 1908)~—Order.
rejecting petition to be brought on record as legal represen-
tative—No right of appeal against order even when no rival
claimant.

No appeal lies against an order under Order XXII, vule 5,
Civil Procedure Code, dismissing, on the objection of the
defendant, the application of a person to be brought on record
as the legal representative ofu deceased plaintiff, even when

(1) (1915) LL.R., 38 Mad., 149, (2) (1925) 49 M.L.J,, 282 (P.0.),
# Appeul against Order Na. 348 of 1924,
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there is no rival claimant to be brought on the record as the
legal representative. Ayya Mudali Velan v. Veerayee (1920)
I.IL.R., 43 Mad., 812, overruled.

AppEar against the order of G. G. Somavajuny Sasrri,
District Judge of South Arcot, in Appeal Suit No. 325
of 1923, presénted against the order of S. Raneaswamr
AyvaNcar, District Munsif of Villupurate,in LA, No. 357
of 1923 in O.5. No, 451 of 1922.

The facts are given in the Order of Reference.

This appeal coming on for hearing, the Court (Deva-
pass and WaLLeRr, JJ.) made the following

ORDER OF REFERENCE TO A FULL BENCH :—

Devavoss, J.—The plintiff, in O.S. No. 451 of 1922, on
the file of the District Munsif’s Court of Villupuram died pending
the suit and the respondent herein applied to be brought on
record as the legal representative of the plaiatiff.  The District
Munsif held that the will under which $he respondent claimed
the property of the deceased plaintiff was not genuine and dis-
missed his petition. The respondent preferred an appesl to the
District Conrt of South Arcot. A preliminary objection was
raised by the appellants herein to the appeal on the ground that
uo appeal lay against’ the order of the Distriet Munsif. The
Digtrict Judge overruled the preliminary objection anrd held
that the will under which the respondent herein claimed was a
genuine will, set aside the order of the District Munsif dismiss-
ing his application for being added as the second plaintiff and
remanded the suit for disposal according to law. Aguainst that
order the defendants have preferred.this appeal.
_ It is contended by Mr. Bashyam Ayyangar for the appellants
thav-ao appeal lay to the District Court from the order of the
District’ Magsif passed nnder rule 5 of Order XXII of the Civil
Procedure Qode-. Under Order XXII, rule 3, clause (1) © Where
one of two or more Mnhﬁs dies and the right to sue does not
sarvive to the surviving “plaintiff or plaintiffs alone, or a sole
pla.intiff or sole surviving plaes, tiff dies and the right to sue
sarvives, the Court, on an apphcamﬁ‘nm@de in that behalf shall
cause the legal representative of the dec ewmmﬁ to be made
& party and shaﬂl proceed with the suit.” Clause~<Q) is ag fullows:
" Where within the time limited by law no applicatten_js made
under sub-rule (1), the suit shall abate so far as the détvaged
plaintiff is concerned . . . 7 Rule b provides, “ Where
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question arises as to whether any person is oris not the legal re-
presentative of a deceased plaintiff or a deceased defendant, snch
question shall be determined by the Court.” Section 867 of the
old Code was “If any dispute arigse as to who is the legal ve-
presentative of a deceased plainsiff,the Court may either stay the
suit until the fact has been determined in another suit, or decide
ab or before the hearing of the snit who shall he admitted to be
snch legal representative for the purpose of prosecuting the suit.”
The present rule 5 does nob allow a separate suit to be brought for
the purpose of determining who the legal representative is, nor
does it require that the question should be decided at or before
tho hearing of the suit as to who shall be admitbed to be the
legal representative for the purpose of prosecuting the suit.
1t is therefore the duty of the Court to determine the question
whether the person claiming to be the legal representative is the
logal vepresentative or not. Where there is a conflict between
two or more persons as to who the legal representative is, the
Court should determine the guestion and the person who is
found by the Court to be the legal representative should be
made a party to the suit.
The question is, does Order XXII contemplate the case of
the Court dismissing the application of a person o boe brought .
on record as the legal represenfative of the deceased plaintiff’
when there is no conflict between rival claimants. I think,
considering the changes made in the new Code,the evident
intention of the legislature was to allow the sole applicant to be
brought on record as the legal representative. It did wob
vontemplate the dismissal of a petition to be brought on record
on the objection of the defendant, for it did not provide for the
abatewent of the snit in case such an application was dismissed.
It has specifically provided for the abatement of the suit
when no application is made within the time Lwited by
law. It is open to the defendant fo prove in the course
of the snit that the right of the deceased pleintiff did
not survive to the person brought on record. As that is the
course contemplated by Order XXII there i3 no appeal provided
against an order made under rule 9. Under the old Code,
section 588 (18), appeals were provided apainst an order refus-
ing to bring the legal reprosentative on record as well as against
au order bringing #he legal representative on record. The
present Code advisedly has not mentioned orders under rule 5, .
Order XXii, among the appealable orders in Order XLIIIL.
The question therefore is whether un order refusing to bring a
person as the legal representative of the deceased plaintiff, when
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ke 13 the only applicans for the purpose, is a decree or only an
corder. 1f the Court refuses to bring the sole applicant vn record
as the legal represeatative of the deceased plaintiff, vhe Court
has to dismiss the snit as it ababes so far as the deceased plaintiff
is comcerned. The abatement of the soib is 4 necessary conse-
quence of tho refusal of the Court to bring the sole applicant on
record. Under rale 9, when a suit abates or is dismissed under
Order XXII no fresh suit woald lie on the same canse of action.
The result is, the wpplu,v t, even thongh he is the real legal
representabive, has neithar an appesl against the order refusing
to make him & party nor has the right to bring a separate suit
on the same cuuse of action. e canunot bring a sait fov
declaration that bie is the legal representative of the deceased
plaintiff, for such a suir, for obvious reasons, would not lie.
Did the legislature intend to lay down in Order XXII that a
person who is the real legal representative of deceased plainiiff
bus who, on the objection of the defendant, is not made a party
to the suit in the place of the Jeceased plaintiff should go with-
out auy remedy and lose his right to the property in the suit ? [
think from the wording of rals 3 1t is clear that an order refus.
ing to bring the applicant onrecord as the legal representative
of the deceased plaintitf, when there is mo rival olaimant to
dispute his right is » decreo, for iv determines final rights
hetween the parties,

It is contended by Mr. Bashyam Ayyaungar that the decision
of the Cowrt that the applicant was nof the legal representative
of the deceased plaintiff would not operate s ves 7'urliz'atfr in
subsequent proceedings as the order was not made in a suif.
Granting, for argument’s sake, that such an order is not one
which is made in the suit, the principle of res judicufn wounld
apply, for it determines finally the question whether the appli-
cant is the legal representative of the deceased phmtlﬁ entitled
to continue the suit on the cnuse of action alleged in the plaint
ornot. It was laid down by their Lordships of the Privy

Jouneil in  Ramachandra Rao v. Bamachandraw Roo(l) that the
prineiple of ras fudiceta would apply to & decision which finally
determines the vights of the parties even though the decision
was notin asuit. In that case an order made in land acquisition
prucpediugs as. regards the ttle of the parties barred a subse-
quent suit in respech of the matter which was in dispute in the
Jland aucqaumtlon ‘proceedings. It was contended in that case that
“the order in the land acquisition proceedings was not a decision

(1) (1922) LLR., 45 Mad., 820 (P.C.),
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in a former suit, Lord Buckmasrer, who delivered the judgment
of their Lordships, observes at page 331 :

“ It has been suggested that the decision was not in a former
snit, but whether this were g0 or not makes no ditference, for it
has been recently pointed out by thiz Board in Hook v. Adminis-
trator-General of Bengal(1), that the yprinciple which prevents
the same case being tice litigated is of general application and
is not limited hy the specific words of the Code in this respect.”

In the light of this decision it is not possible to hold
that a decision under Order XXII, rule 5, would not operate
as res judicate in a subsequent suit,

As there is a conflict of authorities, I proceed to consider
the most tmportant cases on the point. In Ramo Rao v. The
Rajah of Pittapur(2), it was held by Sir Jomy Waruts, C.J.
and SesHAGIRT AYVaR, J., that an order striking out from
the array of parties the defendant as an unnecessary party
and dismissing the suit against him was in effect a decree
and was appealable as such. In Ayya Mudali Velan v.
Veerayee(3), Orprizip and SesEacIRI AyYyawr, JJd., held that an
order rejecting the claim of a person to be the legal represent-
ative of the deceased plaintiff and to continme the suit
amounted to a decree dismissing the suit and gave him the
right of appeal from that order. The Disirict Court velied”
npon these two decisions for cverruling the preliminary
objection. I am inelined to hold that the decisions in Rama
Rao v. The Rajah of Pittapur(2) and in Ayye Mudali Velon
v, Vearayee(3) are correct.

In Palkai v. Pathumma(4), it was held by Bengon and Stnpara
Avyar, JJ., that an order that a person is not the legal represent-
ative of a deceased plaintiff did not bar a separate suit. In that
case the question whether an appeal lay agaiust the order
refusing to make a person the legal representative of the
deceased plaintiff was neither reised nor comsidered ; what the
learned Judges held was that the decision of the Court refusing
to make a person the legal representative of the deceased
plaiotiff was not a question arising for decision in the suit
and therefore the principle of res judicata did not apply. Bub
in view of the decision of the Privy Council in Romachandra
Ras v, Hamachandra Reo(5) this decision cannot be said to be
good law. Further there is a specific provision in rule 9 against
s separate suib on the same caunss of actiom,

(1) (1921) I.L.R., 48 Cale., 489 (P.C.).
(2) (1919) LLR., 42 Mad, 219.  (8) (1920) L.L.R., 43 Mad., 812.
(4) (1913) M.W.N,, 678. (5) (1922) LLR.'45 Mad., 820(P.0,),
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Reliance is placed by Mr. Bhashyam Ayyangar en Subra-
mania Iyer v. Vaithilings Mudaliar(l) for the position that
no appeal lies from an order refusing to make a person the
legal representative of a deceased plaintiff. The facts of the
case are distinguishable from the facts of the present case.
There the Court did make one of the rival claimants a party
in the place of the deceased plaintiff, and the suit did ot
abate in conseqnence. The Court held that the rival claimants
whe were not made parties to the action had no right of appeal.
The case is different when the sole applicant is not made
a party on the ground thab he is not the legal representative
for the order amounts to a tinal determinabtion of one of the
questions in issue between him and the defendant and that
decision finally determines the result of the suit, The case
Venkata Seshamma v. Guunesware Bao(2) is alse distinguish-
able from the present case. In that case also the suit did not
abate as one of the applicants was not made & party to the
suit.  SeexceEr and Kumaraswamr Saster, dJ., held that no
appeal lay against an order refusing to make some of the
claimants parties to the action and they distinctly say that
there was no abatement of the suit. In Subbayya v. Sawmina-
dayyar(3), it was held that an appeal lay against an order
dismissing the application of a person to be brought on record
as the legal representative of the deceased party. The learned
Judges observe at page 497:

“The title to represent being denied, there is in the present
case 8 dispute between the claimant and the defundant, We
therefore think the District Judge ought to have entertaiued
theappeal. Wealso think that the appeal lay against the decree
dismissing the suit.”” This was followed by a Bench of the
Allahabad High Court in Hanwant Singh v. Bam Gopal Singh(4).

In Ram Sarup v.Moti Ram(5), it was held that mo appeal
lay from an order dismissing the application of a person to be
brought on record as the legal representative of a deceased
plaintiff and that such an order was not a decree. In Sital
Prosad v. Bujrant Sakai(6), it was held that such an order
did not come within the definition of the word ‘* decres® as
the question was not in controversy in & suit and as the person
seeking to be added asa party was not a party to the suit,

(1) (1918) M.W.N., 198 (2) (1924) 48 M.L.J., 125,
(8) (1895) 1.L.R, 18 Mad., 496. (4) (1903) LL.R., 30 All, 348,
(5) (1920) L.L\R., 1 Lah, 403 (8) (1912) 18 1.0., 70,
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Iv a vecent case, Fuckman! Ammal v. Vecrasqmi diyangar(l),
Jfacgscw, J., held that no appeal lay against an order under
rale B of Order XXIEL :

Iy is npnecessary to deal with the other cases quoted by
Mr. Bhashyam Ayyangar. 1 think the proper conrse in snch eases
wounld be to make the sole applicant a party to the suit and theu
raise an issue as to whether he i3 the Jlegal representative
or vot as a preliminary issne and try the other issues if the
prelimivary issue is found in favour of the person brought on
record.  Such o decision would amonnt to n decree and the
person who is brouglit on record as the legal representative
would have a right of appeal against the decree.

Az, however, there is a confliet of anthoritics on this point
I would vefer for the decision of a Full Beneh the question
whether an appeal lies against an order refusing the applieatinn
of a person to be brought on record as the legal representative
of a deceased plaintiff onthe objection of the defendant when
there is no rival elaimaut for being brought on record ag his
legal representative.

Wairtzr, J.—I agree that there being a conflict of authority
on the question, it shonld he referred for the decision of a Full.
Bench. My own view is that no appeal lies, Aun order of,
this kind could be appealed agaiust as an order under the ol
Civil Procedure Code. Under the present Code no appeal lies
acainst it ander order XLIIT and I do noé think that it ean be
appealed against as a decvee. The decision on an application
nnder Order XXII, rule 8 is not a matter that is in coutroversy
in the suit itself. [f there is a dispute whether the applicant iy
or is ot the legal representative, it has to be determined under
rule d hefore the suit can be proceeded with,

O~ THIS RyPERENCE-

V. C. Vireraghavan for K. Bushayam for appellant.—The,
order as an order is not sppealable ; see seetion 104 and Ordes
XLIIT, Givil Procedure Code. The remedy of the only legal
vepresentative is to file a suit against defendant for a declaration
that he 1s the legal representative and if he suceeeds in the
suib he may revive the suit. e referred to Order XXII, rules 8
and 5, corresponding to sections 365 to 367 of old Civil Pro-
cedure Code. Against such an order there was an appeal
under old Civil Procedure Code under clause (18) of seclion 588.
The ovder does not amount to a decree ; sce definition of decree
and section 2 (2) of Civil Procedure Code.  This legal

)} (m%) & M3, 370,
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representative petition does not concern F parties io’ of
“watters in’ the suit. Hence it is nob appealable as a decvee,
see Lalshmi Achi v. Subarama Ayyor(1), Ram Sarup v. Moti
Ram(2) Sital Prosad v. Bajrangs Sahai(8).

[ Krisanawn, J.—1It is curious that there is an appeal against
ahatement and no appeal against dismissal of legal representative
petition. The pesitiouer has only to wait till the Court orders
the suit to have abated to have a right of appeal.]

Ayya Mudali Velan v. Veerayee(4), is distinguishable; if
not, it is incorrect. It was distinguished in Venkata Sheshamma
v. Gunneswars Rao(), and Buckmani Ammal v. Vesrasami Aiyan-
gar(f). The two proceedings are different; see Dalabai v.
Ganesh(7) per CEANDAVARKAR, J, and Ram Sarup v. Mot; Ram{2).

8. Nagarajn Ayyar (with K, 8. Juyarama Ayyar) for respoud-
ent,~—1n terms, there is no right of appeal against the order uunder
the new Code. But the effect of the order is to make it equivalent
to a decree. Tenece there is an appeal; dyya Mudali Velon v.
Veerayeo(4). A question as to who is the legal representative is &
question in the suit; Venkate Beddy v, Venkata Reddy(8), and
@G.I P. Railway Co.v. Bamnchandra Jagannath(9), Order XX11
deals only with cases of rival claimants. Section 146, Civil Pro-
cedure Code, gives the right to continue the suit if there is no
rival claimant, even if there be no order of the Court bringing
the clairaant on record, It is only onaccount of the enactment
of section 146 no appeal is provided from the order.

OPINION.
The question referred to wus is in the following
terms :-—

“ Whether an appeal lies against an order refusing the
application of a person to be brought on record asthe lega)
reprosentative of a deceased plaintiff on the objection of the
defendant when there is no rival claimant for heing brought on
the record as his leral representative.”

The facts of the case are that on the 14th April 1923
the plaintiff on record died. On the 20th June within
the period demarcated by law the petitioner (respond-
ent herein) petitioned to be brought on the record as

. (1) (1918) LL.R., 39 Mad., 488. (2) (1620) LL.R., 1 Lah,, 493,
(8) (1912) 13 1.0, 70. (4) (1920) LL.R., 43 Mad,, 812.
(5) (1924) 48 M.L.J.,129. (6) (1924) 47 M.L.J., 870,

(7) (1903) LL.R. 27 Bom., 162 st 181, (8) [1015] & L.W., 518,
(8) (1919) LL.R., 43 Bowm., 888,
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the legal representative of the deceased plaintiff. The
ground on which he sought to be brought on record was
that he was the legates of the deceased plaintiff and took
under her will the properties in suit. The learned
District Munsif made an order on the 30th June in the
following terms :—

¢ Subject to the proof of the genuineness of the will, the
petitioner may be brought on record asthe operation and validity
of the will tarns upon the finding of the first issne.”

That of conrse was purely a conditional order. On
the 14th August the District Munsif proceeded to inguire
into the question outlined in the provisional order, viz.,
the genuineness of the will and passed the order of that
date. He found the will was not genuine and as a
consequence, of course, the provisional order as to the
appellant being brought on the record fell to the ground.

The material provisions of the Code are parts of
Orders XXII and XLIIT. By Order XXII, rule 5, where
a question arises as to whether any person is or is not the
legal representative of the deceased plaintiff or a deceased
defendant, the said question shall be determined by the
Court. By rule 9 (2) the plaintiff or the person claiming
to be the legal representative of the deceased plaintift
. . . may apply for an order to set aside the
abatement or dismissal; and, in certain circumstances
which are set out in the rule, the Court shall set agide
the abatement. The question is whether an appeal lies
from an order made in pursuance of Order XXII, rule 5,
if the determination, to call it by an unequivocal term for
a moment, was an order within the meaning of the Code.

If it is, then under Order XLIII, rule 1,such an order
does not fall within the list of orders there given from
which appeals lie to a higher tribunal. We may notice in
passing that the Order does provide for an appeal against
an order made under Order XXIT, rules 9 and 10 but, not
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against orders made under any other rules in that Order.
It appears to us therefore that, assuming this to be an
order, the Code expressly excludes its being appealed
against as an order. Whether the respondent in this
case would or would not have a remedy by way of appeal
against the abatement which follows as a consequence
of this order is another matter. But we are not con-
cerned with that, there is nothing about it in this order
which was simply one refusing to make him legal
representative and was entirely silent as to any question
of abatement or dismissal of the suit. But it is sought
to say that it is appealable for the reason that it is not in
trath an order but a decree. The definition of « decree
is contained in section 2 (2) of the Code and runs as
follows :—

“ A decree means the formal expression of un adjudication
which, so far as regards the Courtexpresing it, conclusively
determines the right of the parties with vegard to all or any of
the matters in controversy in the snitand may be either prelimi-
nary or final.”

The line of argument appears to be this—and that is
the reason for the appearance of the words in the
reference “ wheun there is no rival claimant for being
brought on the record as legal representative’’-—that
where there is only one claiming to be the legal
representative, the effect of rejecting that person’s claim
is ipso facto to bring the suit to a close and that therefore
the order dismissing the claim is a final adjudication as
between the only possible parties, It was held in
Ayya Mudali Velan v. Veerayee (1) by OrprELp and
SusEAGIRI ATYAR, JJ., that an order rejecting the claim of

a person to be the legal representative of a decease
plaintiff and continue the sult amounted to a dismissal
of the suit and was therefore appealable as a decree.

(1) (1920) LL.R., 43 Mad., 812,
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The extreme incounvenience of that view would be this:
that an order rejecting the claim of a person to be legal
vepresentative would be a decree if he were the only
available legal representative but would only be an order
if there were rivals, any one of whom might have applied
to he declared to be the legal representative ; for example,
on the 20th June it might quite well have been that other
clatmants would have come forward before the date
when the time for applying expired, namely, the 14th
July; so that at the time the plaintiff was petitioning
there was nothing to show that, even if his petition wasg
rejected, other persons might not come forward to
represent the interests of the deceased plaintiff. On
that ground we think it impossible to say that a mere
refusal per se to appoint a person the legal representa-
tive of a deceased plaintiff or a deceased defendant can
be regarded as a final decree, partly because the Court
would have to go into all sorts of inquiries to ascertain
what were the surrounding circumstances before it could.
decide whether such refusal was a decree or an order.
it seems to us that the Code cannot have contemplated
the institution of such an inquiry as that. For these
reasons we are of opiaion that we should answer this
reference by saying that no appeal lies against the order
1n this case ; bub we give no expression of opinion as to
what would be the consequence if the petitioner appeals
against the actual order of abatement or dismissal.

It follows that in our opinion Ayya Mudali Velan v.
Veorayee(l) was wrongly decided.

N.R.

(1) (1920) 1.L.R., 43 Mad., 812,



