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of opinion that the judgment of tlie Commissioner of Ajmere 
should be affirmed.

They will therefore humbly advise Her Majesty that that 
judgment be affirmed, and that this appeal be dismissed.

Appeal dismissed. 
Solicitors for the appellant: Messrs. W. <§• A. Ranken Ford.

ALIMUDDI a n d  o t h e r s  ( D e f e n d a n t )  v. K A LI K R ISH N A  TAGORE
( P l a i n t i f f .)

[Ou appeal from the High Court at Fort William in Bengal.]
Measurement o f land subject to alluvion and diluvion according to agree

ment— Effect o f error as distinguished from, fraud.

A superior owner of char land, and his tenants, ■who held it in “ liawaladari” 
tenure, agreed, with reference to  alluvion and diluvion, that tho chur 
should bo measured from time to time, on notice, and that unless the tenants 
should give a separate ‘‘ daul kabuliyat” for the land found to be accreted, 
tho superior owner should take possession of it.

A measurement by the superior owner was made on notice to the tenants, 
and bond fide ; but it was incorrectly made, the tenants, however, raising 
no objection at the time. They, afterwards, when a suit was brought 
against them by the superior owner for possession of alleged accreted land, 
set up tho defence that the measurement had been made in their absence, 
and was incorrect.

Meld, that the tenants could not defeat the suit, merely on the ground 
of the incorrectness of the measurement, there being no fra u d ; but that 
they were entitled to ask the Court to decide what the amount of tbe 
property was which the plaintiff was entitled to recover.

A p p e a l  from a decree (2nd February 1881) of a Divisional 
Bench of the High Court, reversing a decree (16th June 1879) 
of tlie Second Subordinate Judge of Backergunj.

The question raised by this appeal was as to the right of the 
plaintiff to obtain khas possession of land that had accreted to a 
chur, of which the defendants were tenants as hawaladars (1),

* Present: L o e d  B l a c k b u b n ,  S i b  R. P. C o i x i e b ,  S i e  R. - C o u c h ,  and 
S ib  A. H o b h o u s e .

(1) “ Haw&ladari,” a local term for a tenure (hawala being literally
"an entrusting” ) in the district, where zemindars and taluqdars, witb a 
view to reclaiming land, made it over to tenants, giving them a permanent 
and transferable interest therein.— H unters Statistical Account o f Bengal, 
Vol. V, p. 372.
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and of which the plaiutiff was superior owner, there being to  
agreement between the parties relating- to alluvion.

In 1859 a  kabuliyat, of which the material portions are set forth 
in their Lordships’ judgment, was executed by the defendants to 
the plaintiff; and the latter having on measuring the chur, after 
due notice, found tbat accretion had taken place, claimed the above 
right, in pursuance of the defendants’ agreement with him. The 
measurement, however, was incorrect.

The Court of first instance dismissed the suit, liolding tliat, as 
the quantity of the excess land had not been correctly ascertained, 
in pursuance of the agreement between the parties, the cause of 
action ta d  not been established.

On appeal, a Divisional Bench of the High Court ( M cD o n e l l  

ahd F ie l d ,  J J .)  Found that, the land having been measured by 
the amin of tho District Court, there was upon the evidence no 
doubt as to the quantity of the accretion, and holding that the 
defendants had failed to carry out their part of the contract, 
decreed to the plaintiff the possession of land accreted to the 
chur, according to the amin’s map on the file.

On the appeal of the defendants,—

Mr. J. Graham, Q.O., and Mr. J . D. Mayne appeared for the 
appellants.

Mr. T. II. Cowie, Q.G., and Mr. R. V. Doyne for the 
respondent.

Their Lordships’ judgment was delivered by
S i r  R .  P i  G o l l i e k .— In  this case the plaintiff, who may be con

veniently hereafter called the landlord, was the superior owner of 
certain chur land which was held by the defendants in hawdladari 
tenure. The rights of the parties are determined by a pottah and 
kabuliyat which were executed in 1859. I t  may be stated generally 
that the plaintiff1 s claim is to recover khas possession of certain laud 
which, since that pottah and kabuljyat were executed, have accreted 
to the chur of the defendants. The kabuliyat, in the first place, 
fixes a certain rent for the land then in existence—a j-ent variable 
according to the nature of the property and the extent to which 
it is cultivated or culturable, and gradually rising to a maximum 
of five rupees, and after a certain number of years amounting
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id the whole to  a  gum o f  R s. 2*993. T he p a r t o f i t  m ore im 
m ediately m ateria l iu  th is c a se ia  aa follows* n A t tlie in te rv a l 
o f every  three j^eare, in  the m onth  of M agh  o f the  fo u rth  y e a r , 
we will take  a  m easurem ent am iu  frou i thia principal office 
appointed by  you , oauae the laud  o f the  said  ohur and -tli>e whole 
hauodlA to  be m easured w ith  tlie p revailing  ro d  o f eigh t cu b its  an d  
eigh t fingersj and  record  our presence on  the m easurem ent <Shifctn. 
A nd  of the lau d  which* according to  th a t ch itta , is  found to  have 
aecreted  in  excess o f the settled  land  o f  the:]said haw&la, we shall 
ge't a deduction of an  a rea  o f  lan d  eJqual to  one-sixth o f eaoli of 
these desetiptiohs tsf excels latod, i.e^ assessed land> cu ltu rab le  
land^ an d  dhali ch u r land, an d  aifter execu ting  a  separate dau l 
kabuliyat; for th e  rem aining q tiab tity  o f land  w ith  a Mstbw\di 
sim ilar to  the present one, stating, the re n ts  w hich will be due, i.e.) 
th e  re n t o f  th e  assessed land  a t  the perm anent ra te  o f  C om pany’a 
R s. S-6<-6 pies frordi the y ea t succeeding th a t  of th e  m easurem ent, 
th a t  of cu lturable p o tit land afte r being ten t-free  for th ree  years, 
and  for the n ex t th ree years p ay in g  re n t a t  the .progressive ra te  ;  ” 
an d  then  the re n t is Stated t o  rise in  th e  succeeding years. X hea 
i t  goes o n : “ I f  by  tha t m easurem ent th e  q u an tity  o f  lau d  
how  given b e  found to 'be dim inished -by reason  of d ilu tio n  Rafter 
deducting  an  a rea  a t the  Bame ra te  from  the  fallm groff iri tho. 
q u an tity  of land , we will g e t  a  'deduction from th e  y e a r  suc
ceeding th a t  o f th e  m easurem ent o f an am ount which will be due, 
a t  tb e  ra te  o f R s. 5-6-6. pifes p e r k an i f o r th e  falling-off in  
th e  quan tity  of tike ta lab i la n d ;  and  separate  deeds shall be 
exeouted aud delivered, and we will p ay  re n t  accordingly* A lad 
u n til th e  whole o f the above ch u r land is settled hocordiag to 

: ru les, y o u  w ill continue to receive sepai'Kte ren t for the  heli 'and 
hogla g row ing  o n  the skid ohur, >If a t th e  sta ted  tim e we do no t 
take  an  atrtin and  caiise m easurem ent, y o u  will appoint an  am ia 
an d  cause th e  en tire  lalid o f  the said chur to  be.taeasn.redv A.ad 
lip objection: shall be en terta ined  th a t we have-no t I’ecokled our 
presence on th e  ch itta  o f such m easu m iien t. A nd i f  fo r th e  excess 
lafctd', after deducting  the settled  Iated covered iby o u r ' drtal frorii 
th*  laud  s ta ted  herein, w e 4o  n o t $ u ly  ’file a  feeparate dau l 

.kabu liya t, th en  we'-shdll be deprived o f b u r l ig h t  o f ob tain ing  
a  settlem ent of Suoh' excess land1, ,a;ntl .o f  the 'land w hich w ill
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accrete in  f u tu r e ;  they  ehnll beoom e y o u r  khaa p ro p e rty .”  , I t  
is u n d e r th is  clause of th e  k ab u liy a t th a t  tho p la iu tiff claims.: 
H e  alleges th a t the  defendants have n o t d u ly  filed a  daul kabu
liy a t, as th ey  ough t to have done, and  th a t therefore the laud lias 
become his.

.The facts, so far as m aterial, a re  these  : N o  m easurem ent \was 
m ade by  e ith er p a rty  un til the y ea r 1875. N o th ing  w ould Appear 
to  tu rn  upon  th a t, because n e ith e r p a r ty  appears to  have required, 
tho o ther to do i t ; aud  possibly th e re  waa no necessity  for it. 
I u  1875 tho p laiu tiff caused a  m easu rem en t to be m ade. He 
gave the defendants no tice to  a tten d . T hoy d id  a tten d  for a 
day  or two ; b u t subsequently  th ey  a tten d ed  no m ore. H e  appears 
to  have taken  no steps upon th a t  u n til  D ecem ber 1876, wlieu 
he gave them  a  notice, w hereby , a f te r  reco rd in g  th e  term s of 
th e  k ab u liy a t, he goes ou to  Bay : “  Thon, as you did not take,
an  am in and  cause m easurem ent a t  th e  Btated tim e, an  amin; 
appoiu tedby  me m easured the lands o f th e  said  ohur an d  d ro n es: 65; 
drones 9 kanis 2 guudaha o f land  h av e  been  ascertained  to. be; 
in  your possession; and  a fte r d ed u c tin g  th e  said q u a n ti ty 'p f  
settled land  therefrom , 24 droues 1 k au i o f  excess lau d  has been 
found. D educting  from th e  said  excess .laud, au  a rea  (rokba) 
equal to  one-six th  thereof', i.e., 4 drones 3 kanis 1 gundah 
and  1 k ra n t, accord ing  to the stip u la tio n s of the  k ab u liy a t, .rent 
and  salam i m u s t bo received acco rd in g  to  the term s of the 
kabu liyat and pottah  dated  8 th  o f  O hey t 12G5 for the  rem aining 
20 drones, 1G kanis 2 g u n d a lis  2 k ra u ts  of ta lab i land,, ie.,
12 droues, 2 kan is 12 g u n d a lis  2 ^  k ra u ts  o f assessed laud,
2 drones 11 kanis 5 gundaliB 1 cow ri o f cu ltu rab le  poti 
land , aud  5 drones 2 kan is 18 gundalis 8 cow ris 2 |- krants of 
dhali, p o tit la n d ” '—w hich is to  a  g re a t d eg ree  w aste ' lancL-
11 Therefore, by  this notice y o u  a red ire o te d  th a t  w ith in  fifteen days 
from  the  serv ice , o f  th is no tice y o u  sha ll appear before tlia 
principal officer o f  m y  cu tch e ry  a t  K a y u rh y ia , au d , according 
to  ilia term s o f - th e  said p o ttah  an d  k ab u liy a t, g ive salam i, aud; 
file a  k ab tiliy a t w ith  a  kisthindi, in  resp ect o f  the  re u t ot tiie 
excess land  found on m easurem ent, I f  y o u  fail herein, ue.i 
i f  you do n o t appear w ith in  tho  te rm  s ta ted  in  tliia notice, g if6 
salam i, and file a k ab u liy a t b y  co m p ly in g  w ith  th e  co v e n an taas
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stated, you  shall bo ejected from tlie said excess land, according  
to the terms of the said pottah and kabuliyat, and it  shall be 
taken under m y possession in klias right.’”

Of that the defendants took no notice w hatever, and th ey  
did nothing. About twelve m onths afterwards the plaintiff 
brings this action, in  which he seeks to obtain klias possession o f  
the land which he had m entioned in this notice ; but he also prays 
for a further inquiry i f  necessary, and further dem arcation o f  
boundaries. “  I t  is prayed that after dem arcating the boundaries 
of 4 drones 1  kanis 82  gnndahs o f  land settled with the defen
dants, or the settled lands, w ith any portion o f tho land cohered  
by the pottah which m ay be found on m ofussil investigation  to 
have diluviated from the land covered by the boundaries g iven  
bu!ow,you will be pleased to g iv e  m e khas possession o f  tha 
excess land, according to what is  stated  in  the schedule.”

The case com ing before the Court, the defendants filed a 
number of pleas, which gave rise to a number of issues, which  
were found against them . B ut npon the last issue, w hich is  in  
these terms, “  what is the quantity o f  the accreted land ; and 
whether, under all the circum stances, the plaintiff is entitled  
to klias possession th e re o f? ”  the Subordinate Ju dge dism issed  
the suit of the plaintiff, upon the ground that the m easurem ent 
which the plaintiff had made, and which is referred to in his 
notice of the 6 th December 1867 , was in m any respects defec
tive, There can bo no question that it  was defective, inasm uch  
as an amin of the Court was deputed to m ake a further inquiry ; 
and his report, which differs from that o f  the plaintiff’s am in, 
is adopted by both Courts. The Subordinate Ju d ge appears lo  
have thought that the m aking o f  a substantially correct m easure
ment, and g iv in g  a substantially  correct notice in  pursuance 
of it, was a condition precedent to the plaintiff’s right to in sist 
upon the defendant's filing the daul. That ju d gm en t w as re
versed by the H igh  C o u r t; and the effect o f th e H ig h  Court’s 
judgment is, that although th e m easurem ent o f  the plaintiff, 
was in some material respects defective and w rong, nevertheless 
that the conduct o f  the defendants was such that they m ust be 
deemed to have been in default in  not filin g  a daul kabuliyat, as 
they ought to have done ; and that th ey , h aving  made no objec-
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tipu at the time, or indeed until the action was brought, to  the 
m easurem ents o f  the plaintiff, pould n ot then bp allowed to 
defeat his action on the ground o f the m easurem ent beipg de
fective, although they w ere unabJs t °  show w hat the correct 
m easurem ents were— m easurem ents on w hich the Court would 
act. That is the ground o f  decision o f  the H ig h  Court, in which 
their Lordships concur. I t  appears to  their Lordships that the de
fendants were in  default ; that the plaintiff having made, a 
m easurem ent which ia not im peached on the ground of fraud,— 
i f  it  had been, the case woud Jiave been d ifferent,-—but a bond 

f id e  mpa^urement, in  pursuance, as he believed and intended, 
o f  the agreem ent between the parties, it  w as the d u ty  o f  the 
defendants, i f  thpy objected to it, to Jiayp stated their objection ; 
Jjijt they having m ade n<? flbjectiop a t  the tim e, or indeed until 
the action was brought, it  isf too late for them  to  say that he 
bad no cause p f  action, although th ey  arie entitled  to  ask the 
-Court to decide what the aijioppt o f  th e property is jyhich the 
.plaintiff is .entitled to  recover.

Di} these grounds their Lordship? are of opinion that the 
jud gm ent o f  the H igh  Court is right, and they are o f  opinion 
that it  should be affirmed subject to a s lig h t  m odification. Tha 
H igh  Court direct that a line be draw n on the map from a  statiop 
m arked 12, and so pp. I t  appears to  th,eir Lordships that it 
.would be m ore correct, instead o f  the Court draw ing the line 
jitself, to refer it  back to the Subordinate Court to set out 89 

^nuch o f  the accreted l$ind as, having r,egard to  the naturef 
(qu,ali:ty , jind situation, f lig h t  to. be taken to replace the a sli  land 
which has been diluyiated since the date o f  the kabuliyat o f the 
2 1 st  March 1859, so that tlie defendants jnay continue to hol<} 
the 41 drones IB kanis 2 b igahs o f  land, according to the terms of 
that kabuliyat,

U nd er these circum stances their Lordships w ill hum bly advis# 
H er M ajesty that the judgm ent shpuld be affirmed, subject tp 
-this sligh t variation; the appellant m ust pay the costs of tlia 
appeal.

Solicitors for the appellants : M essrs. B arrow  Sf Rogers,

Splicitor for the respondent : M r, T . L . W ilson.


