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of opinion that the judgment of the Commissioner of Ajmere 1884
should be affirmed. T TRao
They will therefore humbly advise Her Majesty that that B‘;’I’g‘(fgﬂ

judgment be aflirmed, and that this appeal be dismissed.
Appeal dismissed,

Solicitors for the appellant : Messrs. W. & A. Ranken Ford.
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ALIMUDDI axp ornERS (DEFENDANTS) v. KALI KRISHNA TAGORE
(PLAINTIFF.)

[On appeal from the High Court at Fort William in Bengal.] P. O.*

1884,

Measurement of land subject to alluvion and diluvion according o agree Pebruary 22.

ment—Effect of error as distinguished from fraud.

A superior owner of chur land, and his tenants, who held it in *“hawaladari”
tenure, agreed, with reference to alluvion and diluvion, that the char
should be measured from time to tinie, on notice, and that unless the tenants
should give a separate *“daul kabuliyat” for the land found to be accreted,
the superior owner should take possession of it.

A measurement by the superior owner was made on notice to the tenants,
and bond fide ; but it was incorrectly made, the tenants, however, raising
ne objection at the time. They, afterwards, when a suit was brought
against them by the superior owner for possession of alleged acereted land,
set up the defence that the measurement had been made in their .absence,
and was incorrect.

Held, that the tenants could not defeat the suif, merely on the ground
of the incorrectness of the measurement, there being no fraud; but that
they were entitled to ask the Court to decide what the amount of the
property was which the plaintiff was entitled to recover.

Arpgar from a decree (2nd Tebruary 1881) of a Divisional
Bench of the High Court, reversing a decree (16th June 1879)
of the Secoud Subordinate Judge of Backergunj.

The question raised by this appeal was as to the right of the
plaintif fo obtain khas possession of land that had accreted to a
chur, of which the defendants were tenants as hawiladars (1),

¥ Present : Lorp Bracksuew, Stk R. P. Coriier, Siz R. -CoucsH, and
Siz A. HOBHOUSE.

(1) “Hawdgladari,” a local term for a tenure (bawala being literally
“an entrusting”) in the district, where zemindars and talugdars, with a
view to reclaiming land, made it over to tenants, giving them a permanent
and transferable interest thevein.—Hunier's Statistical Aeccount of Bengal,
Vol. V, p. 372,
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and of which the plaiutiff was superior owner, there being an
agreement between the parties relating to alluvion,

In 1859 a kabuliyat, of which the material portions are set forth
in their Lordships’ judgment, was executed by the defendants to
the plaintiff; and the latter having on measuring the chur, after
due notice, found that aceretion had taken place; claimed the above
right, in pursuance of the defendants’ agreement with him. The
measurement, however, was incorrect.

The Court of first instance dismissed the suit, holding that, as
the quantity of the excess land had not been correctly ascertained,
in pursuance of the agreement between the parties, thé causs of
action had not been established.

On appeal, a Divisional Bench of the High Court (McDoxnELL
and Fiewo, JJ.) found that, the land having been measured by
the amin of the District Court, there was upon the evidence no
doubt as to the quantity of the accretion, and holding that the
defendants had failed to carry out their part of the contract,
decreed to the plaintiff the possession of land accreted to the
¢hur, according to the amin’s map on the file.

On the appeal of the defendants,—

Mr. J. Grakam, Q.G., and Mr. J. D. Mayne appeared for the
appellants.

Mr. T. H. Cowie, Q.C., and Mr. R. 7. Doyne for the
respondent. _

Their Lordships’ judgment was delivered by

Sir R. P. Coruigr.—1In thiscase the plaintiff, who may be con-
veniently hereafter called the landlord, was the superior owner of
certain chur land which was held by the defendants in Zawdladari
tenure. The rights of the parties are determined by a pottah and
kabuliyat which were executed in 1859. It may be stated generally
that the plaintifi’s-claim is to recover khas possession of certain tand
rvhich, since that pottah and kabuliyat were executed, have accreted
to the chur of the defendants. The kabuliyat, in the first place,
fixes a certain rent for the land then in existence—a yent variable
according to the nature of the property and the extent to which
it is cultivated or culturable, and gradually rising to a maximum
of five rupees, and after a certain number of years amounting
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in' the whole -to a sum of Ras, 2,998.. The part of it more im-:
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mediately matérial in this casé-is as follows: “ At thie interval ~Anmrgne:

of ¢very ‘three yedis, in the month of Magh of the fourth jear,

we will take a mendurement amin from the principal office.

appointed by you, canse the land of the said chur and the whole
hawdis to be mensured ‘with thié prevailing rod of éight cubits and

gight fingers; and record eur presence on the measureinent ¢hitita.:

And of the land which, aceording to that vehit,t:i, is fonnd to have
aecrated hi exvess of the settled lund of the said hdawéla, we shall
get a deduction of an area of land equal to one-aizth of edoli of

these descriptions of excess land, i.e, asgessed land, culturable.

land, and dkali chur Iand, and after execnting a-separate daul
kabnliyat for the remaining quantity of land with a Zeisthundsi
similar to the presént one, stating the rénts which will be due, 2.0,y
the rent of the assessed land at the permanent rate of Company’s
Rs, 5-6-6 pies fromk the year succeeding that of the méasurement,

thiit of eulturable potit land after being tent-free for three years,.

and for the next three years paying rent at the progressive rate; ”
and then-the rent is stated te rise in the succeeding years. Then
it goes on: “If by that méssurement the quantity of land
now given be found to be diminished Ly reason of diluvion,after

deducting an area it the bame rate from the fullimg-off in the,

quantity of land, we will pet a ‘dedizction from the year suc-
coeeding that of the measurement of an amount whieh ivill be due
at the rate of Rs 5-66 pies per kani for.the falling-of} in
the quantity of the -talabi land; and separate deeds shall be
exequted and delivered, and wa will pay rent accordingly, And
-untjl the whole of the sbove chur land is settled hocording to
: xules, you will continub to receive separste vent for the keli and
fagla growing on the said ochur, If at the stated time we:do-not
take an amin' and cavse measurement, yon will appoint an ‘amin
and omuse ‘the entire land of the said chur to'be.measared.. Amd
no objection: shall be - entertained ‘that we ‘havemot 1'6aoided our
preserice on the chitta of such messurement.. Amd if: for the ex;cass
Yaird, after dednoting the settled lahd .covered iby our’ dual from
the land -stated hevein, we.ido mot duly -file “u separdte ‘daul
‘,.kabuhyat then we shdll be deprived’ of our- rlght -of obtammg

:n sattlement of such ®x0eRs" land ndl of the landl which will -
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accrete in future ; they-shall beocome your khas Pl‘Opelt-.y” It

AunewoDz is :under this oclause of the kabuliyat that the plaintiff Ol‘llmu,

KALI .
KRIgSHNA
TAGORE,

Ho afleges that the defendants have not duly filed a daul kabu.
liyat, as they ought to have done, and that thegefore the land has
become his,

The faots, so far as muterml, are these : No measurement ‘was'
made by either party until the year 1873, Nothing would appear,
to tarn upon that, because neither party appears to have ,requh"e:d
tho other to do it ; and possibly there was no mnecessity for i,
In 1875 the plaintiff camsed a measurement to be made. He
gove the defendants notice to attend. Thoy did attend for a,
day or two ; but subsequently they attended no more. He ,api)ears
to have taken no steps upon that until December 1876, when
he gnve them a notice, whereby, after recording the terms’ of‘
the kabuliyat, he goes ou to say : ¢ Thon, as you did not tnke
an amin and cause measurement at the stated time, an amm
appomted by me mensured the lands of the said ehur and drones :-6j:
drones 9 kanis 2 gundahs of land have been ascelbmned to. be
in your possession ; and after deducting the anid quantity of
gettled land therefrom, 24 drones 1 kani of exoess land has baen
found. Deducting from the said excess laud. an area (rokba)
oqual to one-sixth thercof, i, 4 drones 8 kanis 1 gundals
and 1 krant, according to the stipulations of the kabuliyat, rent
and salami must boe received according to the terms of the
kabuliyat and pottah dated 8th of Cheyt 1265 for the remainiug
20 drones, 106 kanis 2 gundahs 2 krants of falabi land,: dey
12 drones, 2 kanis 12 gundahs 2% kranls of assessed laud
2 drones 11 kanis 5 gundals 1 cowri of culturable .poti
land, and 6 drones 2 konis 18 gundahs 3 cowris 2% krants of
dbali potit land”—which is to n_great degree waste land.
¢t Therefore, by thisnotice you are direoted that within fifteen days.
from the service of this notice you shall appear :bafora tha
principal officer of my cutchery at Kayurhyia, sud, according
to the terms ‘of 'the'said pottah and kabuliyat, give sulmm, aug
ﬁle a kabuliyat with a Zistbundi, in respect of the ‘reut_ of tue
excoss land found on measurement, If you fail herein. s.e:
if you do not: appear within tho term stated in this notice, .givd
saluni, and file a lmbullyat by complying with the covenauis’ s
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stated, you shall be ejected from the said excess land, according
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to the terms of the said pottah and kabuliyat, and it shall be Asruppt

taken under my possession in khas right.””

KALI

Of that the defendants took mno notice whatever, and they KRISH‘TA

did nothing. About twelve months afterwards the plaintiff
brings this action, in which he seeks to obtain khas possession of
the land which he had mentioned in this notice ; but he also prays
for a farther inquiry if necessary, and further demavcation of
boundaries. ¢ It is prayed that after demarcating the boundaries
of 4 drones 1 kanis 82 gundahs of land settled with the defen-
dants, or the settled lands, with any portion of the land covered
by the pottah which may be found on mofussil invesbigation to
have diluviated from the land covered by the boundaries given
below, you will be pleased to give me khas possession of the
excess land, according to what is stated in the schedule.”

The- case coming before the Court, the defendants filed a
number of pleas, which gave rise to a number of issues, which
were found against them. But upon the lastissue, which is in
these terms,  what is the gunantity of the acereted land ; and
whether, under all the circumstances, the plaintiff is entitled
to khas possession thereof ?”” the Subordinate Judge dismissed
the suit of the plaintiff, upon the ground that the measurement
which the plaintiff had made, and which is referred to im his
notice of the 6th December 1867, was in many respects defec-
tive. There can be no question that it was defective, inasmuch
as an amin of the Court was deputed to make a further inquiry ;
and his report, which differs from that of the plaintiff’s amin,
is adopted by both Courts. The Subordinate Judge appears lo
have thought that the making of a substantially correct measure-
ment, and giving a substantially cerrect notice in pursuance
of it, was a condition precedent to the plaintiff’s right to insist
vpon the defendant’s filing the daul. That judgment was re-
versed by the High Court ; and the effect of the High Court’s
judgment is, that although the measurement of the plaintiff,
was in some material respects defective and wrong, nevertheless
that the conduct of the defendants was such that they must be
desmed to have been in default innot filing a daul kabuliyat, as
they ought to have done ; and that they, baving made no objec-

AGORE.
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1884  tion at the time, or indeed until the action was brought, to the

“aumwopr measurements of the plaintiff, could not then be allowed to

garz  defeat his action on the ground of the measurement being de-

KrisuNA  foctive, although they were unable fo show what the correct

TAGORE, i .

measurements were—measurements on which the Court would

act. That is the ground of decision of the High Court,in which

their Lordships concur, It appears to their Lordships that the de-

fendants were in default ; that the plaintiff having made a

measurement which is not impeached on the ground of fraud, -

if it had been, the case woud haye been different,—but a bond

Jide mpagurement, in pursmance, as he believed and intended,

of the agreement between the parties, it was the duty of the

defendants, if they objected to it, o haye stated their objection ;

byt they having made no objection at the time, or indeed until

the action was brought, it is too late for them to say that he

bad no cause of action, although they are entitled to ask the

Court to decide what the amopnt of the property is which the
plaintiff is entitled to recover,

©On these grounds their Lordships are of opinion that the

judgment of the High Court is right, and they are of opinion

that it should be affirmed subject to 2 slight modification. The

High Court direct that a line be drawn on the map from a station

marked 12, and so op. It appears to their Lordships that if

would be more correct, instead of the Court drawing the line

itself, to refer it back to the Subordinate Court to set out sg

amuch of the accreted land as, having regard to the nature,

quality, and situagion, qught to be faken to replace the asii land

which has been diluyiated since the date of the kabuliyat of the

21st March 1859, so that the defendants may continue to hold

the 41 drones 8 kanis 2 bigahs of land, according to the terms of

that kabuliyat, .

- Under these circumstances their Lordships-will humbly advis

Her Majesty that the judgment should he affirmed, subject to

thig slight variation; the appellant must pay the costs of the

appeal. '

Solicitors for the appellants : Messrs. Barroiv §& Rogers.

Solicitor for the respondent : My, 7' L. Wilson.



