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RAO BAHADUR: SINGH (Prustrr) v. JOWAHIR KUAR 'axp
PHUL KUAR, wivows or BALWANT SINGH (Dersnpants).
[On appenl from the Court of the Commissioner of Ajmere. ]
Claim by istemrardar fo vesums o sudordinate fenure.

A oustom was alleged, entitling a. Patwi Thakur, or Obief, belonging
to the Rathor Olan of Rajputs, who was the istemrardar of an ancient
and impartible talug i Ajmere, -to. resume Iand formerly . pn.rt: of it
but granted some generations baok, as a subordinate estate, to a oollan
teral relation. of the chief. The ground of the resumption claimed was
that, the. last suoccessor o the eatata so granted had died without issue
and without adopting. "Held, that the Commissioner’s judgment, which
‘wag ‘that g right of resumption, exerciseable merely on the above
ground, had not been established, was correct ; being.supported, to some
extent cerfainly, by answers received by tho Chief Commissioner on
inquiry from the neighliouring durbars of Rajputana Cliefs; and, on
the whole, by the balance of the evidence.

ArrEAL from a decree (16th February 1884) of the Commissioner
of Ajmere, reversing a decree (14th June 1877) of the Assistant
Commissioner, Ajmere,

In the suit out of which this appeal arose, the appellant,
styleds in the proceedings, at times, the Rao, also. the Patwi, and
the istemrardar, was the recorded proprietor pf the .impartible
talug of Masuda in the Ajmere distriot. The respondents wera
the childless widows of the appellant’s collateral relation,
Balwaut Singh, who died in-1876.

The suit was for the purpose of having declared the right of
the istemravdar to resume ‘a mouzah, named Nandwara, which
at. one time formed part of . talug Mnsuda, and had been
grzwted about a cenfury ago to an ancestor of Balwant Singh,
In the plaint was claimed a ocustomary right, on the part of tha
istemrardar. of Masuda, to resume at will, all- grants.. madsg, as
1t was, alleged that this had been made, for the maintenance of the

younger . branches of the fam:ly, on making other provision for.

their. - maintenance, . which - was offered. . The -widows. at first

® Ppesent - Liorp Brioxsuey, Sz R. P. thnrnn, 8. R Covce, -and
Stz A, HoBHOUSR.
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alleged, but afterwards failed to prove, an adoption. They also
aflirmed that Nandwara had been given to an ancestor of their
husband on a partition of esfates in the family of the chief.

The Courts concurred in finding that the grant of Nandwara
was an ordinary grant, locally known as a *¢ gras,” or “hawila,”
tenure, by which was made an assignment of land to a junior
member of the family of a Rajput chief.

An issue framed to raise the question of the right of the
chief to resume was decided as follows by the Assistant Com-
missioner :—

“I feel bound to decide this issue in the affirmative, and to
decide that the Thakur of Nandwara, baying died without a
legitimate heir of the body, the Chief of Masuda is entitled to
resume the village, making proper provision for the maintenance
of the widows, and if there be any daughters, then of the
daughtérs also of the deceased. The evidence before the Court
goes to show that confiscations have occurred frequently in
former times, sometimes because the minor chief died childless,
sometimes because he could not pay his revenue punctually,
sometimes because he opposed bis chief in the field. In the
case of Lorri the minor chief is shown to have voluntarily
resigned his position, and to have become a yeoman farmer instead
of a Thakur, and a similar change in the status of the minor
branches of the Masuda house has been, from different causes, of
constant occurrence. They are still on the spot, these descendants
of former chiefs, but they are now only zemindars, or in service,
while all the actually existing Thakurs are scions or oftshoots of
quite a late date.”

On the appeal to the Commissioner of Ajmere, a reference
under rule 36 of the Ajmere Court rules, on 15th February 1878,
was made to the Chief Commissioner, who referred to four
derbars, viz., those of Meywar, Marwar, Jaipur, and Kishengarh,
a statement of the case with the question, among others, whether
the resumption was in accordance with the custom of other Rathor
Patwi Thakurs in the surrounding Native States. On receipt of
replies, the Chief Commissioner, Colonel E. R. C. Bradford,
gave the following opinion on the 23rd January 1879 :—

“After a careful perusal of the file, Lam of opinion that there
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is only one point of those referred which is ‘essential to the 1884
disposal of this particular case. I refer to the point whether the Rao

: : : BAnai
resumption of Nandwara is according to the custom of other “GIo>r®

Rathore Patwi Thakurs in the surrounding Native States ? v.
PHUL KUAR,

“In Rajputana no positive rule of law exists on the matter,
bnt there is no doubt that the Patwi Thakur is not entitled to
resume an estate held as Nandwara was held, merely because
tuc helder died without adopting an heir. To lay down that
ho is sa entitled would be to establish the doctrine of lapse by
default of heirs, whenever an estate-holder dies without adopting,
and this would not be a valid ruling for Rajputana, while the conse-
guences might be as prejudicial to the superior as to the inferior
Raiput landholders. Such a doctrine has never prevailed, and
it would certainly be contrary to the feelings and traditions of
Rajput clans in regard to the tenure of their lan ds.

#Qun the other hand, there can be no doubt whatever that the
dacease of a landholder, before he has adopted an heir, is univer-
sally held to give his superior a right to interfere in the succession,
to superintend the devofution of the estate, sometimes even
to dictate it, and to choose an heir, but he cannot annex the land
to his own estate except under special circumstances.

* What these circumstances are I do not consider it necessary
tv defiue precisely, as they are absent in the present case, aud
are not therefore material to an adequate consideration of it.”

The Commissioner of Ajmere, Mr. L. Saunders, on the above
answer to the reference being made, gave judgment as follows :—

“1In this case the Chief Commissioner has, under a rveference
made to him under s.36 of tl;e Ajmere Courts Regulations,
found that the Patwi Thakur is not, under the circumstances set
forth in the reference made under da’te of 13th February 1878,
entitled to annex the land to his own estate, merely because thé
holder died without adopting an heir, except under special cir-
camstances, and that such special circumstances are in the present
case absen}; accordingly this Court, under g. 37 of Courts
Regulation, must dispose of the case in conformity with the ruling
of the Chief Commissioner, and consequently this Court accepts
the appeal and reverses the order of the lower Court, The plain-
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tiff will pay tho costs of the litigation from the commencement
‘to the end.
On this appeal,~

Mr, J. F. Leith, Q.C,, and Mr. R. V, Doyne appeared for the
appellant,

The respondent did not appear,

Tor the appollant it was contended that the Court of first- in.
stance had rightly decided that the grant of Nandwara was
rasumable, on provision being mado by the grantor, or his :repre-
sentatives, for the maintenance of the successors of the grantees,
The real issue was, whether the plaintiff had not established his
right, by the custom of his family, as istemrardar of the ancient
zemindari of Masuda, to resume, under the circumstances, a vil«
Inge found by the Courts below to have beon asgigned for
maintonance. The reply given by the State of Jaipur was the one
on which the appellant relied, it being to the effact, that in such o
matter as this, of a disputed right to resume, the custom of .the

‘partioular chiefship should be regarded.

Their Lordships’ judgment was delivered by

Siz R. P. Conuier~—~This is an gsetion by the Rao of Masuda,
in the Rajputana district, for the purpose of recovering possession
of a subordinate estate within the taluq of Masuda, consisting
of the village of Nandwara with two or three hamlets appurtenant
to it, against the widows of the last owner, Balwant  Bingh, who
died without natural issue, The plaint avers that,— “The subject~
matter-of the claim is that the plaintiff is the proprietor of the
talug of Masuda, and by old-established custom, like his .pré-.
decessors, enjoys the right to resume at any timé any village
assigued to any of his brethren for maintenance, and to provide
for them in some other way.” His onse is that this sub-~talug;
a8 it may. be called (though it is sometimes cnlled a, jaghir),
had been granted, some hundred years.ngo, to an _ancestor of
-Balwant, the last owner, for maintenance ; and that he is entitled
‘at any time to resume it wpon providing pecmmiary maintenance
for the temants for the time being. This contention has sesreely
been attempted to. be supported. The plaintiff, therefore. falls
back upon the circumstances of this ease and a more limited
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right ; namely, a right to resume upon the death of the tenant
without issue. The question is, whether he has established this
right.

In the suit a question was raised as to whether the widows
bad adopted a son in pursnance of alleged directions of their
hasband ; and further whether, assuming that no such directions
had been proved, the Rao had by his conduct recognised the
rdoption. These questions have been found against the defen-
dant by the lower Court; and that finding, though not in terms
affirmed, appears in substance to have been adopted by the
Court above, and it is in favour of the appellant.

The defendants denied that the grant was for the purpose of
" maintenance, alleging it to have been made in pursuance
of some family arrangement or partition, and they denied the
right claimed by the Rao and wmost of the allegations
in the plaint. The case came, in the first instance, before the
Assistant Commissioner of Ajmere, who gave an elaborate judg-
ment upon & number of issues which have begome immaterial.
The material finding is upon issue 18, viz., ¢ whether the Rao
of Masuda, as head of the family, has the right to confiscate
the tenure of Nandwara—(e) in spite of a legal adoption ? ’—that
may be put aside;  (b) in spite of the existence and presence
of a natural heir? > Here it may be stated that there is no
dispute that Ram Singh, who was alleged to be adopted, would
be the next heir to Balwant in the ordinary course of descent.
The finding of the Assistant Commissioner is in these terms:
“I feel bound to decide this issue in the affirmative, and
to decide that the Thakur of Nandwara, having died without
a legitimate heir of the body, the chief of Masuda is entitled
to resume the village, making proper provision for the
maintenance of the widows, aud if there be any daughters, then
of the daughters also, of the deceased. The evidence before
the Court goes to show that confiscations have occurred fre-
quently in former times, sometimes because the minor chief died
childless.” The case went on appeal to the Commissioner of
Ajmere. The Commissioner, not himself deciding the suit in
the first instance, stated a case for the consideration of the Chief
Commissioner. = The Chief Commissioner directed various
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inquiries to be ihade of certain durbars of native princes. They
reported to him; and, after considering their reports, he expressed
his opinion that the judgment of the Assistant Commissioner
should be reversed, and found that no such custom and n¢ such
right as that which the Rao claimed existed. The Comimissioner,
acting on this opinion, reversed the judgment of the Assistant
Commissioner. This appeal is preferred from the judgment of
the Cominissioner.

Documentary and oral evidence have béen given, to which it
is unnecessary to refer at great lergth. The first important
evidence consists of certain depositions which appeir to have
been taken before Mr. Cavendish in the year 1829, Mr. Caven-
dish being then Superintendent of Ajmere, aid apparently charged
with the duty of obtaining information with réspect to tenures in
Ajmere for the useé of the Government. Various depositions
have been put in, which were used before him. QOuae¢ or two of
those depositions, which are very short, go the length of support-
ing the contention of the plaintiff; but that is by mno means
their uniform tenor. There are others which qualify his right.
There are some which state that, although he has a right to
resume an estate, it must be upon substituting for it another
estate. It is to be observed that Bahadar Mal, who probably
represented him on that occasion, because he speaks of him as
his client, being asked, ¢ What powers does your client (the
istemrardar of Masuda) have with regard to the ejectment of
the jaghirdars ?”” answers, “ In casé of disloyalty, insurrection, and
impropriety of conduct on the part of any jaghirdar, my client
can turn him out of the village ; but if he show ano disobedience
he may be allowed to continué in possession of his village as
usual, or at his request my client may exchange his village for
another, or fix a cash allowance.” o it appears that the person
who representéd the Rao on that occasion claimed no such
right as that on which he bases his present suit, but
simply a right of resumption for cause. Further, it would appear
that all these depositions are given upon the hypothesis of its
being shown that the grant originally made to the jaghirdar was
a grant merely for maintenance ; but that appears to their Lord-
ships miot to be established, the finding of the Assistant Commis.



VOL. X.] CALCUTTA SERIES.

gisher on that subject being at least anibiguous, tiz., that 'the
gtant of Nandwnra to the ancestors of the deceased Thakur was an
ordinary grant in ¢gras,” or ‘ hawdla,’ tenure: no evidence has
been produced to rebut' this natural presumption. The word
‘bhai-bat’ has not been exactly defined or interpreted by the
defence, and is a.term which is vagume in its meaning,’”” Such
a finding does not appear to show that the grants were nécessdrily:
grauts for maintenance, neither of these terms necessarily im-
porting maintenance, If that be so, the evidence does not direct-
ly bear upon the question.. However, assuming that the grant
was made for maintenance, still these depositions do not, as n
whole, amount to proof of the right claimed.

The next documentary evidence relates to a pr oceeding in 1858
befors Colonel Dixon, which arose in this way : The tenant . of
Jamola, one of the dependent jaghirdars, liad refused to pay road
cess, and had inother ways offended the Rao. The Rao theleupoq
claimed to resmme possession of Jamola ; and, in order to
establish his case, he applied to various other Jaﬁrhudars,-—amonu
others, he applied to the father of Balwant,~—to give a deposition
or atatement in his favor. He wrote to them this letter: * You
need not entertain any apprehensmn on account of the lettor
which I'got you to write in the Jamola case. The s1gnature
formerly attached (to certain wntmgs) by Bhopal Singh (the
grand-father of timw presént Thakur of Shergsuh), both df the
time of the dispute regarding Ramgarh and the assessmént made
by the Honourable R. Cavendish, shall be respected. Moreover,
you will be put to no inconvenience whatever ; don’t think it
btherwise, I am at one with you. Should I act otherwise, Goil
is Detween s, i.e., ‘between yourself and myself” The substance
of this letter, which i is spoken to by one of the witresses, rather
pomts to this, ‘that the Rao asked these persons, “who weré to &
tertain extort dependent upon him, to slgn a paper on thé
‘understandmtr that it would be of advantage to ‘him 'and no
fetrimient to themsélves. Undet those -giroumstarices they did
sign o paper;. which is to this effeot :— After wiual complinients.
By the graoe of God we ‘are all well, and trnst thiat, by the
Tilessing of -God; this will also fiid yon in good heslth. You sare
four). master. You -ask for our opimion in the mattar of the
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1684  appliontion filed by the Thakur of Jamola. We nocordingly beg
" TRao _ to state that we are all members of your family, and lovk to you
B%itz;&(?gn for our support. We have no (adverse) intention as regards the
- villages which you may confiscate, if you intend to do so, ay
you are our master. What we ask is only bread; you may
confiscate the villages if you like.”” This and the letter which
has just been read are nearly contemporaneous. Their Lord-
ships, under the circumstances, do not attach any great imporbano&
to this declaration.

PHuL KU.L R,

A great denl of verbal evidence also has beon adduced; but it
is by no means of a uniform character, or all of it supporting the
contention of the plaintiff. The first witness, a zemindar, who'
seems to be a man of position, aged 6O years, gives this view of the
right claimed : *For fault shown ; the Masuda Patwi has power’
to resume villages given as hawdl.t I cannot say what power
the Patwi has to so resume in the absence of fault. "

. 'Without going through all this ovidence, it appears to theu'
Lordships that, alt.hough several cases of what is called conﬁscntlon
or resumption are shown, they have been, in almost every matance,
from some fault or other. There is one instance indeed in wluch R

- jaghir is resumed upon the owner dying without issue, but § in that
onse it happened that the Rao was the nearest heir.

There appenvs to their Lordships no sufficient. evidence. to:
support the finding of the Assistant Qommissioner that the Rao:
had the right in the first of the three cases which he puts, namsly;:
in the case of the minor chief dying childless, to confiscate or-
resume the estate. Tha opinions of the durbars, which were taken.
by the Chief Qommissioner, are, on the whole, adverse to. .'a,n_‘y,;‘
such right; two are distinotly adverse to it, and two are

" equivocal: Their Lordships, having regard to the opinion -of : the,
Chiiof Qommissioner, who states that #in Rajputanna no positive:
* rule of law exists on the matter, but there is no doubt .that., the:
Patwi Thakur is not entitled to resume an estate held as Nundvwatas
was-held merely because the -holder djed without .adopting e
beir,”~supported as that finding is, to some extent certainly, by
the answers which were received from the mneighbouring, dutbansy
and, on- Ahe whole, : by .the balance of evidence-in the. ease,-w-maf



VOL. X.] CALCUTTA SERIES. 895

of opinion that the judgment of the Commissioner of Ajmere 1884
should be affirmed. T TRao
They will therefore humbly advise Her Majesty that that B‘;’I’g‘(fgﬂ

judgment be aflirmed, and that this appeal be dismissed.
Appeal dismissed,

Solicitors for the appellant : Messrs. W. & A. Ranken Ford.

.
PruL Kuag,

ALIMUDDI axp ornERS (DEFENDANTS) v. KALI KRISHNA TAGORE
(PLAINTIFF.)

[On appeal from the High Court at Fort William in Bengal.] P. O.*

1884,

Measurement of land subject to alluvion and diluvion according o agree Pebruary 22.

ment—Effect of error as distinguished from fraud.

A superior owner of chur land, and his tenants, who held it in *“hawaladari”
tenure, agreed, with reference to alluvion and diluvion, that the char
should be measured from time to tinie, on notice, and that unless the tenants
should give a separate *“daul kabuliyat” for the land found to be accreted,
the superior owner should take possession of it.

A measurement by the superior owner was made on notice to the tenants,
and bond fide ; but it was incorrectly made, the tenants, however, raising
ne objection at the time. They, afterwards, when a suit was brought
against them by the superior owner for possession of alleged acereted land,
set up the defence that the measurement had been made in their .absence,
and was incorrect.

Held, that the tenants could not defeat the suif, merely on the ground
of the incorrectness of the measurement, there being no fraud; but that
they were entitled to ask the Court to decide what the amount of the
property was which the plaintiff was entitled to recover.

Arpgar from a decree (2nd Tebruary 1881) of a Divisional
Bench of the High Court, reversing a decree (16th June 1879)
of the Secoud Subordinate Judge of Backergunj.

The question raised by this appeal was as to the right of the
plaintif fo obtain khas possession of land that had accreted to a
chur, of which the defendants were tenants as hawiladars (1),

¥ Present : Lorp Bracksuew, Stk R. P. Coriier, Siz R. -CoucsH, and
Siz A. HOBHOUSE.

(1) “Hawdgladari,” a local term for a tenure (bawala being literally
“an entrusting”) in the district, where zemindars and talugdars, with a
view to reclaiming land, made it over to tenants, giving them a permanent
and transferable interest thevein.—Hunier's Statistical Aeccount of Bengal,
Vol. V, p. 372,



