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PRIVY COUNCIL. *

MAHARAJA OF VIZIANAGRAM (Pramrrrr), Tom 1225’ 18
u T‘y .
v. T
SECRETARY OF STATE FOR INDIA IN COUNCIL
(DEPENDANT).

[On Arpear rrov THE Hier CoUrT oF JUDIOATURE
AT MaDRas.] '

Madras Land Encroachment Act (IIT of 1905), ss. 2, 8, 16
—Penal assessment—Government laond—Inferential relin-
quishment of pattus—Claim by resumption or veversion
—Estoppel by conduct—New contention on appeal—
Inconsistency with previous contentions.

Ryots were in occupation of a lanka under pattas from
Government whose property it was. The lanka was gradually
diluviated, and between 1880 and 1885 became totally sub-
merged, but after some years a new lanka was formed on the site.
-The appellant’s tenant of a neighbouring lanka took possession
of the re-formed land as an accretion to the lanka let to him, and
paid to the appellant additional rent for it. The ryots had not
formally relinquished their pattas, but as the land became
diluviated they had ceased to pay rent to CGovernment; the
submerged land had been omitted from the gudikat or rent-roll,
and had been struck out of the pattas. The Government
imposed upon the appellant a penal assessment under the Madras
Land Encroachment Act, 1905, in respect of the land. That
Act by section 2 declares all land to be the property of Govern-
anent, subject to exceptions which include lands which are the
property of any person ‘ holding under ryotwari tenure

or in any way subject to the payment of land revenue

direct to Government.” - By section 3 any person who unautho-
rizedly occupies (tovernment land iz liable to an assessment of
the penal character thereby provided. By section 16 the Aet
ig not to apply to any lands claimed by escheat, resumption or -
reversion until such lands have been reduced into possession by
Government.

¥ Present: Lorp Suaw, Lorp PHILIIMoRE, Sir Joun Epee, Mr,” AMEFR ALX
aud LoRD SALVESEYN, :

20
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%TAMRUA OF Held, that the assessment has been rightly imposed upon
T the appellans for the years after the Act came into force, since

sf:;‘i“‘;" (a) it was to be inferred that the pabtas had been relinguished,
AT

ror Inn1s, and (b) the claim of Government was not by escheat, resumnption
or reversion.

Held, further, that the appellant was estopped from raising
a new contention, namely, that an assessment under the Act
could be imposed only upon persons in physical ocoupation of
the land, since that contention was inconsistent with the
appellant’s plaint and with the position which he had taken up
throughout the controversy, and the Government was put at a
disadvantage by the contention not being raised earlier.
Appear (No. 53 of 1924) from a decree of the High~
Court (March 18, 1920), which affirmed a decres of the
Subordinate Judge of Cocanada, subject to a variation. -

The snit was brought against the respondent by the
trustee of the Vizianagram estate, in whose place the
appellant had been brought on the record. The plaintiff
prayed for a declaration of his title to a lanka of 247
acres, and for an injunction restraining the defendant
from levying upon him a penal assessment under Madras
Act ITI of 1900 in respect of the land.

The facts appear from the judgment of the Judicial
Committee.

The Subordinate Judge made a decree dizmissing the
suit, and that decree was affirmed by the High Court
(Avuine and Sesuacirl Avvaw, JJ.), save that it was
declared that the assessment could not be levied apon
the land for a pertod prior to the Act coming into force;
from that variation the respondent did not appeal.

Upjohn, K.C., Narasimham and P. K. Suliba Rao for
the appellant.—The imposition of the assessment under
Madras Act 111 of 1905 wasillegal. First, because section
8 applies only to a person who is in physical occapation
of the land, and that was not the case here, Secondly, the
land was excluded from being Government property for
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the purpose of the Act by section 2, sub-section (1) (¢) Mananara or

Vizianacrim
and (¢). It had been granted under pattas to ryots, .
and the ryots had not relinquished the pattas according or szare
to the procedure laid down by the standing orders;a ot
-relinquishment cannot be inferred: Mazhar Rai v.
Rmﬁgat Singh(1), Arun Chandra Singh v, Kaming
Kumar(2). Thirdly, the claim of the Government
was by resumption or reversion, and consequently by
section 16 the Act does not apply in the absence of a
reduction inte possession by the (Government. The
Act being of a penal nature must be construed strictly :
Dyke v. Elliott(3), Dickenson v. Fletcher(4).
DeGruyther, K.C., and Kenworthy Brown for the
respondent.—The contention that the plaintiff was not an
occupier was not raised in India, and is inconsistent with
his plaint and his porition throughout. But the plaintiff
_ was an occupier for the purpose of the Act: Madathapu
‘Ramaya v. The Seerctary of State for India(5). The
"Courts in India rightly inferred that the pattas had
been relinquished. The Government thereupon got a
title ; when land is under water, possession is presumed
to be in the owner: Secretary of Stale for India v.
Krishnamoni Gupta(6), Basanta Kumar Roy v. Secretary
of State for India(7).

Upjohn, K.C,, replied.

The JUDGMENT of their Lordships was delivered
by '

Lorp Sanvesen.—This is an appeal from the High  ress
Court of Judicature at Madras, dated 18th March, BANYESEN.

(1) (1896) T.L.R., 18 AlL, 290,
(2) (1914) L.L.R., 41 Cale., 683 (P.C.); 41 L4, 32.
3) (1872) 4 P.C., 184, 191. (4) (1873) 2 C.P, 1.
(8) (1904) I.L.R,, 27 Mad., 886,
(8) (1902) L.L.R., 29 Cale,, 518 (P.C.}; 19 LA, 104,
(7) (1917) IL.R., 44 Oalo,, 858 (P,C.) ; 44 LA, 104,
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1920, which substantially affirmed a decree and jndg-
ment, dated B8lst December, 1915, of the Subordi-
nate Judge at Cocanada in a suit at the instance
of the appellant against the respondent. This suit
arose out of a dispute as to the ownership of a
lanka in the river Godavari in the province of Madras,
the extent of which was estimated, at the commence-
ment of the suit, at 247 acres. The appellant is the
owner of large estates, including the village of Kotipalli,
situated on the banks of that river. The respondent is
the Secretary of State for India, represented by the-
Collector of Gdadavari. It is common ground that in
1862 there existed a lanka which was Government prop-
erty, and for the cultivation of which pattas were issued
by the Government of the day to ryots connected with
the village of Sanapalli, which lies in the neighbourhood
of Kotipalli. This lanka was cultivated under these
pattas for a number of years thereafter, and the Goverze
ment assessment was duly paid by the cultivators. An
example of such a patta has been produced in the
present suit, It is dated in 1869, and indicates that
erosion on a somewhat minute scale had already com-
menced to affect the area of the lands in question.
(Gradually the river encroached more and more upon
these lands until, some time between 1880 and 1885, the
whole of the lands had been totally submerged. Aftex-
some years of total submergence a new lanka appeared
in the river which, by 1894, was of an area substantially
the same. as the lands in suit. At that time one,
Mudragada Nagayya, was a lessee of the Kotipalli Lanka,
under a lease granted by the owner of the estate now
represented by the appellant, the duration of which was
10 years from 1892. Nagayya took possession of the
re-formed lands as forming an accretion to the Kotipalli
lankas and paid rent to the appellant for these lands as
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well as for those originally embraced in his lease, and Mauarass or
- VIZIANAGRAM

cultivated through sub-lessees of his own. He did _ »
SECRETARY,

not however, do so without objection and, from 1897 o ;Txﬁi
on wards, petitions were presented by the ryots of the —
Government village of Sanapalli complaining to the SATvRr.
Government that the suit lands formed part of the old
Sanapalli village, and requesting the Government to

recover them from the appellant and grant them bacek to

the ryots. The Government directed a survey of the

lands and, after a lengthy correspondence between the
appellant and the Government, the latter claimed

the suit, lands as Government property. Iu 1911 the
Government sent notices to the appellant uvder section

7 of the Madras Act IIT of 1905, These were followed

by a notice, dated Srd February, 1912, demanding pay-

ment of Rs. 74,971-8-6, representing the penalty and

block rates for the years 1900 to 1911, during which

the appellant was alleged to be in unauthorized occu-

pation of the suit lands.

On the 30th July, 1912, the appellant’s predecessor
in title instituted the present suit. In this he prayed
for a judgment declaring his right to the 247 acres
already referred to and to all accretions that might be
made thereto, and for a permanent injunction against
the Government restraining them from interfering with
him in his ownership and enjoyment of the same by
levying a penal assessment or by other steps. An
immense amount of evidence was tendered at the trial,
which it was stated occupied over 50 days of judicial
time. The issue of fact which was responsible for most
of the time occupied was whether the re-formed lands in
question were an accretion to the appellant's lands of
Kotipalli or constituted a re-formation #n sitw of the
lands which had been formerly cultivated by the ryots
of the Government. This igsue of fact has been decided
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Mamsnats or hy hoth Courts against the appellant and is nolonger
VIZIANAGRAM

v. controversy.
SECRETARY
o S The issues which still fall to be dealt with concern

o the legality of the penal assessment imposed on the
sazvesey. appellant in 1011, and, as the case was presented to the
Board, this assessment was challenged upon three

grounds :—

(1) That an assessment, whether penal or other-
wise, can only be imposed under the tertas of this Act on
“any person who shall unauthorizedly occupy any land
which is the property of the Government.” The appel--
lant conceded that it must be now taken to be a fact
that the land in suib is the property of Government and
that it had been unauthorizedly occupied, but he
maintained that the only persons upon whom the assess-
ment could be levied were those in physical oceupation
of the land and not upon the owner of the estates of
Kotipalli, who had merely granted leases of these land§
under a bona fide belief that they formed aceretions to his
property. He founded this particularly upon section
6 (1), which makes the crops or other produce of the
lands liable to forfeiture, which provision, he contended,
could only be applicable to the actual cultivator and not
to the landlord who, by the very fact of granting a lease
of the lands, had excluded himself from occupation.
‘Whatever force there may be in this contention, their

- Lordships do not propose to express any opinion upon
it, Their Lordships hold that this contention is not open
to the appellant in view of his actings before and
throughout the litigation, The plaint contains the
following passages :—

“The lanka in dispute has been in possession and enjoy-~
ment -of the plaintiff’s predecessors and plaintiff for several
years.”
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and in paragraph 8 the plaintiff also submits that :—  JaRAsas oF
“ Madras Act IIT of 1905 is mot retrospective in its e

. . . SECRRTARY
operation and does mnot entitle the Government to recover or Srare

assessment from the plaintiff, as he was in possession and oceu~ *°% Lnvra.

pation long prior to the coming into force of Madras Act ILLof  Lowmp
1905, SALVEsEN.

Not merely is there no reference to the construction which
18 now proposed to be put upon the Aect in the plaint
(which, indeed, in terms directly negatives the view now
presented), but there is no trace of the contention being
tabled throughout the voluminous proceedings in the
Courts below. Even the appellant’s case, although itis
directed entirely to the legality of the penal assessment,
does not contain a challenge of it upon this ground.
There may have been occasions when the Board have
entertained an argument on a pure question of law,
although it has not been presented in the lower Court,
~ where all the facts on which the contention depended
* had been definitely ascertained, but the objection todoing
so in the present case goes very deep. The whole
controversy between the appellant’s predecessor and the
Government which preceded the actual imposition of the
penal assessment proceeded upon the admission or the
tacit assertion of the appellant, that he was in occupa-~
tion of the lands, or at all events, that he toock upon
himself the burden of vindicating the action of his own
lessees or sub-lessees in cultivating it. Had this point
been, at any time, moated, the Government would have
had an opportunity of considering upon whom the nctice
of assessment which they ultimately sentto the appellant
should have been given, and opon whom the pemal
assessment should have been levied. After a period of
néarly 25 years has elapsed between the date when the
Government first definitely intimated their claim to the
lands in suit, their Lordships are clearly of opinion that
it i too late for the Board to entertain this contention.
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A litigant who has all along maintained a position in
support of one, and in this case the more important,
branch of his suit cannot be permitted, when he fails
upon this branch, to withdraw from the position and
assert the contrary, more especlally when he thercby
places his opponent at a great disadvantage. There
could be no clearer cage for the application of the doctrine
of estoppel owing to the conduct of the litigant.

(2) The second ground of attack by the appellant
is based upon section 2 of the Madras Act IIT of 1905.
By that section all lands, wherever situated, are there‘bzm '
declared to be the property of the Governmeut, subject
to the large exceptions ennmerated under five heads
which expressly preserve private rights. The exception
founded on is contained in sub-section (¢), which
exempts from the operation of the clause all lands which
are the property *of any person holding under ryotwari
tenure . . . orinany way subject to the payment
of land revenue direct to Government.” The respondent
conceded that, betore the submergence of the lands in
suit, they came within this exception. He also conceded
that, after a darkhast is made and a patta granted by
Government, the interest of the ryot holding under thig
form of tenure is permanent, hereditary and transferable,
that no ejectment at the instance of the Government ig

' competent for arrears of rent, and that such arrears can

only be recovered, as in the case of all Government
revenus, by sale of the property held under this tenure,
On the other hand, it is common ground that the holder
of land under ryotwari tenure is entitled, at any time, to
relinquish it, and the standing orders of the Board of
Revenue applicable to Madras contairn elaborate provi-
sions dealing with this particular kind of tenure, and
also with questions relating to the form of relinquish-
went, remigsion of regt and the like,
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The High Court have dealt very exhaustively
with the numerous points which have been argued on
the question whether the relinquishment by the ryots
of Sanapalli village who held the pattas before their
respective lands became submerged can be inferred from
the whole eircumstances of the case, including a vast
amount of docuwentary evidence. They drew the
inforence that it must be held as a fact that the ryots
did relinquish their holdings (and thereby secured
immuunity from further assessment in respect of them)
ag and when the lands became submerged and no longer
capable of cultivation, and that, when the lands were
ve-formed in situ, they were the property of the Govern-
ment and at their absolute disposal. Their Lordships
agree with the reasoning of the High Court, and they

ManARATA OF
VizIANAGRAM
.
SEZCRETARY
OF STATE
¥OR InDIa,
Loxrp
SALVESEN.

will only summarize some of the considerations to which

they attach most weight.
Mere submergence of land held under ryotwari

tenure does not infer a relinquishment by the holder.

On the other hand, if he wishes to retain his right to
the submerged lands on the offchance of their being
re-formed i s1tw at some future date, he must continue
to pay year by year the assessment or rent which is due
to Government. There are instances referred to in the
documentary evidence in which some of these ryots,
whose lands were only partially eroded, continued to do
so and so kept alive their rights, but, in the ordinary
case, the poor cultivator’s interest is to relinquish the
lands so as to escape paying the annual rent in the hope
that, at a future date, should the lands be re-formed in
situ, he may obtain a new tenure from the Government.
On the other hand, according to the standing orders,
all land for which a stipulated rent continues to be
paid must be entered in the registers which these
orders prescribe. The registers contain not merely an
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Mararais OF gpnmeration of all the lands in the distriet to which
VIZIANAGRAM

v they apply in individval numbers, but they specily the

o
SECRETARY

oe Srarz goreage of the individual plots and also contain a record
ros INDIA,

— " of the amount of rent leviable from each ryot in respect
sAIEx(;g?m of the plot or plots he holds. In the case of Sanapalli
village it has been found by concurrent findings of the
Courts below that, when the land in question became
submerged, it was not merely omitted from the ayacut
or acreage of the village, but also from the gudikat
or rental roll. The submerged land was likewise struck
out of the pattas which constitute the evidence of title
given to the holders under ryotwari tenure. These
pattas are snbject to revision from time to time when
changes of circumstances oceur; thus, if part of the
land to which a ryot has right is eroded and relinquished
by him, the rent corresponding to the part relinquished
is deducted trom the rent previonsly payable. In the
case of the submerged lands the pattas appear to hayve~
been surrendered and, at all events, not one of them has
been produced. It is common ground that none of the
ryots who held pattas of the lands prior to submersion
has paid any rent to the Government on these lands.
These circumstances support the inference that the
ryots concerned relinquished their holdings, which had
indeed, in the then existing circumstances, become
valueless. The only possible alternative is that we are
to infer that the Government, from humanitarian
motives, had remitted the rent due by the ryots. Such
remissions are competent under the standing orders,
but they can only be made by the authority of the Board
of Revenue, and the inferior officials, including the
Collector, have no power at their own instance to make
them. No evidence is adduced of any such remission
having been asked for or having been granted sponta«
neously. Further, in the petitions presented to the
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Government in 1897 and onwards, although in one or %Ilef:f:é;;}f
two of them there are statements to the effect that the SECRi-MRV
former ryots had not relinquished their holdings, there orSrszm
was no claim ever made by any individual ryot to the or T
effect that an identifiable portion of the re-formed lands Satvaser.
was his property. On the conirary, the petitions pro-

ceeded on the footing that it was the duty of the
Government to recover the lands in the illegal oceu-

pation of the appellant and to re-settle them upon the

ryots of the village of Sanapalli without reference to the
particular ryots who held the lands before the submer-

gence. One suggested method of the Government so

settling them was that the lands should be exposed to

auction so that those ryots of Sanapalli who weve
prepared to pay most for the lands would obtain pattas

from Government at the rents which they offered. The
evidence to be derived from the petitions points to the

ryots of Sanapalli village accepting the position that the
Government wag entitled to re-settle the lands, but

urging that a preference should be given to the ryots of

the village by whose inbabitants the lands had formerly

been cultivated. A review of the whole facts disclosed

by the evidence leads irresistibly to the conclusion that

the lands in suit on their re-emergence from the river

became once more the absolute property of the Govern-

ment both under Madras Act III of 1905 and at

common law, exactly as they had been in 1852 when

the ryotwari tenures were first instituted.

(8) Lastly, it was maintained by the appellant
that section 16 of the Madras Land Encroachment Act
IIT of 1905 exempted the lands in question from its
operation. The section is in these terms:—

‘“ Nothing in this Act shall apply to any lands olaimed by

right of eschea$, resumption or reversion, until such lands have
been reduced into possession by,Government.”
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Manavasd oF Ty wwag argued for the appellant that, as the lands had

VIZIANAGRAM

ooy een throughout occu pied by himself or his tenants, they

or a2 had pever been reduced into possession by the Govern-
¥or INDIA,

—  ment, and that they were lands claimed by Government
Ssvvesew. within the meaning of the clause. Their Lordships arve
unable to take this view. They are clearly of opinion
that these lands were not claimed by Government with-
in the meaning of thesection. Before submersion these
lands were the property of the Government, subject
only to the rights of the ryotwari tenures which they
had created. The moment these rights were relinquished,
by the ryots the Government wore free to deal with
them as they pleased. The effect of the relinquishment
was to restore to the Government tall freedom to
dispose of what was originally their own. The appeal
on this ground also fails. Itis right to note that the
appavent hardship of the appellant being subjected to a
penal assessment in respect of the unauthorized occue
pation of lands of which, on plausible grounds, he
believed himself to be the owner, has in this case been
largely, if not. entirely, obviated by the judgment of the
High Court declaring the levy illegal for the years prior
to the coming into force of the Madras Act III of 1905.
This part of the judgment has not been challenged by
either party.

Their Lordships will therefore humbly advise His
Majesty that the decision of the High Court of Jndica-
ture at Madras should be affirmed and the appeal
dismissed with costs to the respondent.

Solicitor for appellant—H. 8. L. Polak.
Solicitor for respondent—=~Solicitor, India Offics.
AMT,




