
Madras to show that the exchange could not have been Pesumanka 
fixed up in time for the suit contract. Whether the «.
fault be the first defendant company’s or Mr. Tod’s, in '&co^
either case the second defendant company is entitled to Kkjsĥ n. 3, 
be reimborsed the loss caused by the failure to fix up the 
exchange in time. In this view neither the first defend
ant company nor the plaintiffs will be entitled to any 
amount as damages from the second defendant company.
On this ground also the suit would fail.

For the above reasons I agree that the appeal shoold 
be-allowed and the decree of the trial Judge against the 
2 nd defendant company should be set aside and the suit 
dismissed against them witih costs in the trial Court and 
of the appeal.

A. P. Simdarajan, Attorney for appellants.
K.E.
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APPELLATE CIVIL.

Before Sir Murray Ooutts Trotter, Chief Justdoe 
and Mr. Justice Viswanatha SastrL

GOPAL NAIDU ( E espondbnt) A ppellant less,
. Augufit 24

V.

MOHANLAL KANYALAL (P etitioner) and two othees 
(C eeditoes), R espondents,*

Section 9_, JExplanation, Presidency Towns Insolvency Act {111 of 
l909)~Glosing of business hy one ^artnei—-Bight to get 
another partner adjudicated insolvent—-Question of fact.

It is a question, of fact iii each case whether the act of one 
partner in closing the business of the firm and thils committing 
an act of insolvency so far as he is concerned is imputaHe to 
anotlier partner so as to entitle the creditors of the firm to get 
the other also adjudicated an insolyeni

*■ Orig'inal Sid® Apji^al.No. 70 of iygi,
U-A



GopalNaidu Je/fZ that the mere fact of closing the firm by one partner 
Mohanlal without more (e.g.) evidence to show that the other either 
Kanyalai. ej-pressly or impUed.ly auiJiorized the same was insufficient to"- 

lead to such imputation.

On A p p e a l  from the judgment and order of Mr. 
JusTiOE E a m e s a m , dated 23rd September 1924 and passed 
in the exercise of the Insolvency Jurisdiction of the 
High Court in I.P. No. 7 of 1923.

The appellant who was adjudicated an insolvent at 
the instance of his creditors preferred this appeal.

The facts are given in the judgment.
K. S. KrisJmastvami Ayyangar for appellant.— The order 

adjudicating my client is illegal. The only evidence upon which 
the order was made is that my client's partner closed the 
business when in diihculties and went away. I ’his evidence is 
insufficient. There is no evidence -̂ hat my client eitlier expressly 
or impHedly authorized the closiTig of the business. That is the 
test laid down by decisions on. the point. On tlie other hand 
there is evidence in this case that though my client resided in̂  
the mufassal he was always available there for any one. tfho 
wanted to see him and that he was from time to time coming to 
Madrasj looking into the accounts of the firm and seeing how 
the business was progressing. It is a question of fact in each 
case depending on various circumstances whether the act of one 
partner in closing the business is imputable to another. He 
referred, to section 9 (3) (d) and Explanation to section 9 of the 
Presidency Towns Insolvency , Act, Williams on Bankruptcy 
13th Edition, page 186 and Mills v. Bennet{l), 'Ex jparte ili:w^or(2), 
jSJtc parte Blain, In re Sawers{Q), GooJce v. Charles A. Vogeler  ̂
Gom'^any{4i), In re; JJhwput 8ingh{6), Kastur GlumA 
Bahadur r. IJhanpat Singh jBahadur{6). He relied on ITarish 
Chandra Muhherjee v. The East India Coal Gomfany, Lid.{^) 
and commented on Kalianji v. The Bank o f Madras{8), Ahu 
Haji V. Haji Jan(9) and In the matter of Brij Mohun 
BobayilO).

(1) (1814) 2 M. & S. 556 =  105 E.11. 488.
(2) (1815) 19 Ves. 539 =  34 E,E. 616.

(3) (1879) 12 Ch. D., 523. (4) [1901] A.O., 102.
(5) (189^) LL.Il., 20 Oalc., 771, (6) (1S9(?) I.L.R., 23 Oalc , 26 (P.O.)
(7) (1913) 16 C.W.N., 733, (8) (1916) LL,R , 39 Mad., 693,
(9; (1906) 8 Bom. L.R., 64S, (10) (1897) 2 O.W.IS-,, 30fi,
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0 .  Thanikachalam, for respondeiit did not contest the legal Gopal N a w v

proposition of the appellant’s connsel. AfoHAKSAs
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V.

fiAK
Kakyalat..

JUDGxMBNT,

CouTTS T rottee, G.J.— This case raises a point of Cogtts
*■ i  ROTTEK,

' Rome interest. Two persons traded together in partner- 
ship. A  man called Anantha Mudali, about whom n.o 
question arises in these proceedings, and the Appellant 
Gopal Naidu had carried on a produce business in 
Madras and the facts seem to be that Anantha Mudali 
was managing the business in Madras, whereas Gopal 
Naidu resided ordinarily at Wallajabad, but the evidence 
which is given in the case— and that is the evidence that 
was relied upon by the adjudicating creditors them
selves— establishes two things. The first is that when 
anybody— after the difficulties arose and in this concern 
they did arise—wanted to see Gopal Naidu when he 

-^ent to Wallajabad, he found Gopal Faidu without 
difficulty and was able to put whatever he wanted to 
put before him. The other fact that emerges is that, 
although Gopal Naidu ordinarily resided at Walajabad, 
he did from time to time come to Madras and look into 
the accounts and see how the business was progressing.
What is before us is an appeal by Gopal Kaidu against 
his adjudication. The circumstances which led to it are 
these. The business got into difficulties when the debts 
due to the petitioning creditors amounted to something 
over Rs. 10 ,0 0 0  and the difficulties came to a head,— we 
will take it as proved, for it is not disputed— wheii 
Anantha Mudali closed the business and went away 
in order to get out of the clutches of his creditors, 
thereby committing an act of insolvency, so far as he is 
concerned, under section 9 (d) (iii) of the Presidency 
Towns Insolvency Act. That is a perfectly good founda” 
tion for the insolvency petition and the adjudication



O.J.

Ooi'AL naidu consequent upon it as against Anantha Mudali but it
mohanlai. lias "been soug-lit in this case to use that act of Ana,ntlia
Kanyalal. . ,

•—  Mudali in order to lay the foundation not merely of the
Trotter, petition against Anantiia Mudali himself, but o£ the

petition against the appellant Gropal Naidu.

We had a very interesting argument practically 
giving us the whole of the history of the law on this 
matter both in England and in India. There is no 
doubt that the English cases (of which I may take 
as instances Mills v. BGmwtt{l) as one of the earlier 
and E'£ parte Blain; In re 8avwrs{2) and Goohe rr 
Gharles A. Vogeler Gompa}iy('S) as some of the later)j 
clearly lay down the principle that, in order that a man 
may be made a bankrupt, the act of bankruptcy relied 
upon must in English law be some act which can be 
definitely brought home to him, and the learned Judges 
point out that the act of an agent cannot ordinarily 
found a petition in bankruptcy. The chief pronoanoe^ 
ment, which has been approved of in many subsequent 
cases, is contained in the judgment of B r e t t , L.J., in 
Ex parte B la in ; In re Saivers{2) at page 529. He 
says :

“  It was said that a person may commit an act of bank
ruptcy by his agent  ̂and that the partner in England was the 
agent of these foreign partners  ̂ and therefore they committed an 
act of bankruptcy by their agent in England^ that iŝ  by allowing 
the execution to go without satisfying the judgment, and that;' 
this having been done by their agent in England_, they ought to 
be adjudged bankrupts. That assumes that a man can. commit 
an act of bankruptcy by his agent, whether he has authorized 
the particular act or .not, and that assumption seems to me to be 
equally wrong. I  think that a man cannot commit an act of 
bankruptcy by a particular act of his agent which he has not 
authorized^ and of which act he has had no cognizance.”
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That is wliat BretTj L. J., said in Em parte Illa in ; s«pal naidd 
In re 8aioers(l) andj in my opinion, that is good law MouairiAF. 
to-day ill England and with a certain modification is 
probably good law in India. Meanwhiloj the matter had tboctS, 
arisen on seyeral occasions in Calcutta as to whether a 
man could be adjudicated a baokrupt, because of the 
act of some person whom he left in charge of his 
business, namely, a munim gumastha or a q̂ uasi partner 
with the authority of an agent to act for his fellow 
partners ; and, so far as the High Court of Calcutta is 
ceacerned, the matter came to a head in the case of 
h'l re Dhmijjut 8mgh[2) which was decided in the year 
1893 by a Bench consisting of Sui Comee Petheeam,
O.J., Prinsep and P igot, JJ. In that case there was a 
pronouncement of Mr. Justice TrbyeltaNj which, lends 
colour to the suggestion that the act of an agent in 
departing with intent to defeat creditors was always, 
i-s a matter of course, to be treated as a departure by 
the principal on the ordinary principles of agency, and 
that view was definitely rejected by the Court very 
largely on the authority of the English cases. The 
learned tTudge who deals most clearly with the matter is 
P igot, J. At page 795 of the Calcutta Reports  ̂ he 
says :

I  think uhe general proposition laid clown by  B ketIj L.J.^ 
in'lSx j^arte Blain j In re Sawers[l) only affirms^ and is intended 
to affirm,, the rule stated before by Lord Tenteedeh  ' I think 
a man cannot commit an act of bankruptcy hy a particular 
act of his agent which he has j\ot authorized /and  o f which 
act he had no cognizanee.’ This general rnle is, I  apprehend, 
apphoable in  oases oxitside those o f the class witti which we are 
here concerned and it seems to me ahsolutely to govern this ease- 
There are, therefore;, two reasons why the acts of Panna Lai in; 
this casBj assnming them to amount^ so far as he personally was
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Gopal Naii)0 coiioernecl, to a departnrej etc., with intent, etc., cannot be acts 
Mohanl î. 0*̂ insolvency committed by Iiis master, Dhnnput Singli. The 
KANYAiAL. gj.g  ̂ jg nature of tlie acts themselves, as described in the

Oou'i'Ts section, is incompatible with the possibility of their being 
C.J. ’ committed by any one but the debtor himself, the departure must 

be his departure and the intent proved must be his intent. The 
second is that a man cannot commit any act of bankruptcy by 
an. act of his agent which he has not authorized, and of which 
act he had no cognizance.'’ ’̂

He then goes on to say that, in accordance with the 
principles stated above which lie accepts as correct, he 
thinks he must pronouiice that the earlier case in the 
Calcutta High Court of In re "Hurruch Ghand GolicJia{l) 
decided by B r o u g h t o n , J., sitting in insolvency was 
wrongly decided. This very case of Dhunput Singh 
came up before the Privy Council and was dealt with in 
Kastur Ghand Bai Bahadur v. Dhanpat Singh Bahadur{2) 
in a judgment which was delivered by Lord H o b h o u s e . 

Their Lordships adopted what I may call a middle cours’̂  
They thought that P ig o t , J., had put the supposed 
rule much too broadly and they thought that it was 
impossible to say that there can be no case in which 
the act of an agent in closing down the business and 
absconding from the creditors could be treated as an act 
of the principal and they proceeded to say that there 
might be cases, of which that before them they clearly 
considered not to be one, in which a Court would be' 
justified in certain circumstances in holding that the act 
of the agent in violation of the section of the Bankruptcy 
Act might and should be treated as the act of the 
principal and in the light of that, the expression of opinion 
by PiGOT, J., required modification and a much more 
flexible rule should be laid down. I  am reading from 
page 35 in which, after setting out the view taken by

(1.) (1880) I.L.R., 5 Oalc., 605. (2) (1896) LL.R., 28 Ca\c., 26 (P.O.).
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FigoTj J , and the Higii Court., tlieir Lordships go on to Gopal isAiDt/ 
observe as f o l l o w s M ohIklal

So iui.der8toocl̂  tJieir Lordships cannot ussent to the  ______
principle laid down by tlie High Court in In re Manned tk™ k, 
Singk{l). The position of a gumastha differs in different cases.
In some cases he may be little more, or no more  ̂ than an 
ordinary manager. In others he may represent the husiness so 
entirely that the beneficial owners hare no practical control over 
it and are quite unknown to the customers. Mr. Justice Pigot 
states the possible position of a gumastha with even more force 
than does Mr. Justice Broughton [I think in In re EiirrucJc 
Ghand Golicha{2].'\ He says ; It often happeiis that a large 
business is carried on for years by a munim gumastha or by a 
succession of them  ̂ in the name of principals, %vho never are 
seen, or personally known, in connection with the business at 
a ll; sometimes in the name of family firms the members of which 
are constantly fluctuating from generation to generation, and of 
which firms it is or may be difficult to determine who are, at any 
'giyen time, actually members.”

Then their Lordships go on as follows ;—
“  Their Lordships think otherwise. They cannot hold 

that the creditors of firms exclusively managed by gumasthas 
have no remedy by way of insolvency^ whatever the gumastha 
may do ; though he may make fraudulent conveyanceSj promote 
fraudulent executions, or as in Jw re Hurruck GJianA GoUcha.{2) 
levant leaving the creditors to find him or his master if they 
could.^ And yet that consequence must follow if the principle 
laid down by the High Court in this case be the true one/’

And then they go on to say :— ■
It is a question in each case whether the gumastha 

occupies such a position that the owner must stand or fall h j  his 
acts, so that his ftaud or his flight shall by imputation be the 
fraud or flight of the owner or multitude of owners  ̂ for the 
purpose of bringing thei,r case within the Statute of InsolYency.
Their Lordships agree with tike Judges who have held that the 
statute admits of application to such cases, and that to exclude 
it may le a d  to injustice and confusion c?̂ ses. They are

fOL. XHS] m a b u a s  s e r i e s  m

(1) (isea) T.L.E., 20 Oalc., 071.- (2) (1880) 5 Calc., 605.



Gopal JTaidd by no means prepared to say that Hurruck’s case was wrongly 
MohanLdr, decided; though the position of the gumasta there is not 
Kantalal stated so fully a« they would think desirable if the case were 
CouTTs before them for decision. On the other hand they have no 

TaoTTKtt, liesitation in agreeing with the High Court that Punna did not 
occupy such a position as to make the respondent liable to be 
declared insolvent on the ground of his conduct. The respond
ent appears to have been an active and responsible owner. 
His residence and head koti at Azimgunge were well known. 
He occasionally came to Calcutta and to the koti. When 
difficulties arose, Punna applied to him to meet them j and when 
payment was suspended, Punna openly, by himself or by his 
servants, told the creditors that his principal was coming, fMui- 
that they must wait for his action. Under such circumstances, 
even if Punna himself had committed the acts alleged by the 
appellant^ it would, in their Lordship^s opinion, be wrong to 
hold that his acts were those of the respondent.”

In that case a hint had been thrown out by 
Mr. Justice P igot in the High Court and then by way of 
encouragement of the suggestion by Lord Hobhouse in 
the Judicial Committee that the case was one whii5tf" 
might aptly be met by further legislation, and I suppose 
that it was that suggestion which brought about finally 
the Presidency Towns Insolyency Act of 1909 long 
after. We have the desired legislative machinery in the 
explanation to section 9. That explanation runs as 
follows :—

“  For the purpose of this section, the act of an agent may 
be the act of the principal, even though the agent may have no 
specific authority to commit the act.'’^

I take that section to be an attempt by the 
di’aftsman to carry out broadly and in spirit the effect 
of the observations of their Lordships of the Judicial 
Committee in Kastur Ghand Bai Bahadur y . Dlianpat 
Singh Bahadur ( I ) , and I am content to deal with it on 
that footing.
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Unforfcunately in this country a misinterpretation, gopai JfAiDir
as we feel constrained to regard it, has been put upon mokaxul

that section, and, for this purpose. I wish to refer to
two cases. One is the case In the matter of Brijmoliun
Doba.y{l), a decision of Mr. Justice S ale sitting alone

in insolvency. What Mr. Justice S a l e  says on this point
is very brief and I will read his exact words. He
deals first with a different point with which we are not
concerned and then he goes on to say this :

If I liad taken another view of this poiutj the question 
would still remain as to whether the departure of the gumastha 
under the circumstances and under the iiistrnctions of the debtor 
did not constitute an act of insolvency.

Why indeed should it not? For, as is clearly 
expressed in the learned Judge’s words, the departure 
of the gumastha was under the express instructions of 
the master. We are here concerned, with a case where
the departure of the a,^ent is ex ImjiMhesi an act done 
by himself without express authority of the principal- 
Then he goes on to say.

The difficulties ■which arose in Dhaapat Singh’s case are 
absent from this. (We do not know what those difficulties arê  
but one of them was clearly the absence of express instructions 
of the principal) and I am inclined to think that- the departure 
of the gmnasta didj under the oircumstances^ amount to an act 
of insolvency on the part of the debtor.”

This is really a decision on the facts of that case, 
and we entirely agree with the learned Judge that the 
facts of that particular case were such that certainly 
under the section of the Presidency Towns Insolvency 
Act and also previously to it under the guidance of fche 
judgment of the Privy Council in Kadur Ghmid Mai 
Bahadur v. Dlianpat Singh Bahadur{2), his was a 
perfectly correct determination of the matter before 
him.
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CJ.

Gofal naiii0 The judgment of Sale, J., was brouglit to the 
mokanlal notice of a Division Beiicli of tbivS Court consisting of

^ ‘ ' Spenoee, J., and P hillips  ̂ J. There is no doubt, look-
Trotter, ing at the report Kalianji v. The Bank o f WIadras(l)—  

that those learned Judges regarded this decision of 
M p. Justice Saie  as laying down the sweeping principle 
that in all circumstances the act of an agent in closing 
down the principal’s place of business must be treated 
to be the act of the principal and they treated that as 
being the existing law. They refer to English cases and 
they go on in these words :—

“  In India it has been expressly enacted as an explanation
to section 4 of the Provincial Insolyency A ct (that is the same
in words as section 9 of the Presidency Towns Insolyency Act) 
that for the purpose of that section^ which deals with acts of 
insolvency committed by a debtor, the act of an agent might be 
the act of the principal. It was accordingly held in In the 
matter of Brijmohun Dohay{2) that the departure of an agent 
from the place of husjiness did constitute an act of insolvency - 
on the part of the principal.’ ’

It did on the particular facts of that case, but 
unfortunately the learned Judges of the Madras High 
Court have taken to be a hard and fast rule of law what 
in truth and in fact was a decision on the particular facts 
of that particular case and the same fallacy undoubtedly 
vitiates the reasoning of Mr. Justice R amesam when he 
tried this ease. He took the decision of the Calcutta 
Weekly Notes case and he took the decision of the 
Madras High Court as laying down a hard and fast rule 
which he was bound to respect, and without reference 
to the particular circumstances of the case, he thought 
he was in law bound to treat the act of the agent as 
inevitably the act of the principal, which is clearly 
incorrect.
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S anta LAL

GOOTTS
Teotter,

CJ.

In the light of these principles, Mr, Thanikachalara gcpal naidu 
Chetti very wisely does not seek to uphold the decision mohaklal 
of the learned Judge on this point. When we look at 
the affidavits it is clear that the facts of the case which 
are put by the creditors themselves before the Court 
constitute just the kind of facts which would enable the 
Court in its discretion to say in a particular case,

this is not the sort of case where we will do what tlie 
Act allows us to do, namely  ̂ treat the unauthorized act of the 
tigent in closing down the business as in law being the act of 
fclre^prinoipal/^

Mr. Thanikachaliim Chetti does not therefore press 
us to remit the case back. On a further consideration 
in the light of these principles, he is content that the 
adjudication of Gopal Naidu should be quashed on the 
ground that circumstances exist here which do not 
permit of the Court saying that the act of Anantha 
Mudaii in closing down the business could be treated 
on the materials before the Court as being necessarily in 
laAV the act also of Gopal Naidu. That is the sole 
ground on which we decide this case.

It was argued before the learned Judge on behalf of 
Gopal Naidu that he was in no circumstances account
able for the debts of the business ?.hich were relied 
upon by the petitioning creditors because it was said 
that he had before these debts were incurred executed 
a deed of dissolution of partnership and ceased to be a 
partner. That question has not been gone into before us.
The learned Judge found against Gopal Naidu on that and 
Mr. Krishnaswami Ayyangar has not, in view of the 
other point on which he felt he was likely to Rucceedj 
touched that question. If, thereforej the matter ever 
comes before the Co art in any other forn!, the whole 
subject is open and it is competent to Mr. fCrishnaswatni 
Ayyangar to contend that the wrong



CODTTH
T r o t t e r ,

O.J.

Gopal Naidu in forming the conclusion that the supposed deed of 
MoHANtAL dissolution of partnership was a sham. It is open to 

_  ’ Mr. Thanikachalam Chetti, on a proper view of the 
documents and the circumstances which were not put 
forward before, to say that the learned Judge is right 
and ib was a sham. In the view we have taken it is not 
necessary for us to deal with that point at all and we are 
content to decide on the ground that has been argued 
before us.

The result will be that the appeal is allowed. Costs 
of the appeal of both sides on the Original Side scale- 
will come out of the estate.

V. Varadaraja Mudaliar, Attorney for appellant.
Short Bewes ^ Oo., Attorney for respondent.

F.R.
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1925, 
August 24.

APPELLATE CIVIL,

Before Sir Murray Goutts Trotter^ Kt., Chief Justice 
and Mr. Justice Viswanatha Sastri.

GrANDHA KORLIAH (pLAiNTiini'), A ppellant

V .

JANOO HAS SAN (D ei-’Endant), R espondent.*

Sections 32̂  66 and 65̂  Contract Act {IX  of 1872), Charter'jparty 
— Impossihility of voyage—Advance freight 'paid, right to 
recover.

Advance freight paid by a shipper to a shipowner mider 
oharterpai'ty can under the Indian Contract Act be recovered 
back on the frustration of the venture, owing to circumstances 
which were beyond the control of the parties, and which they 
had not warranted not to exist. 8ivanandam Chettiar v. 
Surayya, (1925) I.L.Ii., 48 Mad. 459 md Boggiano & Go. v. The 
Arab Steamers Co., Ltd., (1916), I.L.E., 40 Bom. 529, followed.

Qu(sre : Whether a chartered ship is a common carrier ?
On a p p e a l  from the judgment of the Honourable Mr 
Justice W aller passed in the exercise of the Ordinary.

® Original Side Appeal No. 83 of 1934


