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APPELLATE CIVIL.

Before Mr, Justice 8p&neer and Mr. Justice Ramesami.

RUKKU SHBTTI a n d  o t h e r s  ( P l a i n t i f f s ) ,  A p p e l l a n t s , 1̂ 25,
M arch 2 4 .

T .  R A M A G H A jN 'D R A . Y A  a n d  o t h e r s  ( D e p e n b a i ^t s ) ,  

R e s p o n d e n t s . *

Limitation Act (IX  of 1908)^ art. 134— Mortgagee— Sdle by 
mortgagee to another for  value— Vendee imi in possession on 
sale— Suit by mortgagor for redemiptio7i, more than 12 
years after sale— Suit, whether barred under article 134i—  

good faith in purchaser^ whether necessary for  
application of article 134— Limitation of 1859.,
ISVlj 1877 and 1908 compared.

Where a mortgagee in possession transfers the property 
under a sale-deed for oongidexation to another and puts liim in 
possession., and what was bargained for by the transferee was 
an absolute sale, though he knew that the transferor had only a 
mortgagee's interest, on a suit instituted by the mortgagor for 
redemption more than 12 years from the date of sale,

S e l d ; article 134 of the Limitation Act (IX  of 19G8), 
applied to the case, even though the vendee was not a transferee 
in good faith but knew that the vendor had only a mortgagee’s 
interest; and that the suit was ban-ed by limitation.

The decision of the Privy Gounoil in 6'u55ait/a Pandaram r. 
Mahammad Mustapha JIarca/i/ar, (1923) LL.R., 46 Mad., 751 
(P.O.), applying article 134 to transferees from trustees, is also 
applicable to transferees from mortgagees mentioned in the same 
article.

Kannuswami Thanjiraya,n y . Muthusami PiZki, (1917) 
M.W.N’., 5j mid Muthaya Shetti y. Kantliappa Shetti  ̂ (W IS]

: 34 431, followed.

A p p e a l  again sfc the decree o f  the
Subordinate Judge o f  S o n t l i  E a i ia r a ,  i i i  O iiginal Suit 
No. .2i:of 1919.;

: * AppeeJ'STS-it of .1931,'



The material facts appear from the jadgmenfc of 
, ®‘ Ramesam, J. . ■Hama. ’

cBAKBEATA. fj. V. A)wmtakrislma Ayyar for appellants.
B. Sitarama Bao for respondents.

JUDGMENT.

SPENCER, J, Sfekoeej j . —rl agree 'wiih Eamesam, J. I am unable 
to regard the omission of the words in good faith,” 
which appeared iu the corresponding articles of the Limi­
tation Acts of 1859 and 1871, as being without an}̂  
significance, so as to throw the onus on a purchaser of the 
full interest from a mortgagee to prove that he acted in 
good faith before h© can plead limitation. The same 
article 134 governs both properties conveyed in trust and 
properties mortgaged, when they have been transferred 
afterwards for valuable consideration. In the ease o f. 
trust property tlie Privy Council has decided in 
Bulhcdya Pandaram  v. Maliam7nad M ustapha M a rca ya r{l)  

that a purchaser for valuable consideration with notice 
of the trust can under article 134 plead 12 years’ 
adverse possession as a defence to a suit brought by the 
trustee. I see no reason to suppose that trusts were 
intended to be put in a worse position than mortgages 
as regards recovery of alienated property. The only 
distinction between the positions of a purchaser from a 
mortgagee and a purchaser from a trustee, is that a 
mortgagee as such has the mortgage interest, which is 
assignable, ia the property, whei’eas a trustee as such 
has no transferable interest. This distinction is pointed 
out in Subhaiya P cm dam m  y . MaJiamiid M usthapha  

M(j.mcaya7‘{^^ nevertheless it was held in that case 
that a transferee of trust property need not prove good 
faith before taking advantage of article 134, and the
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decision was confirmed b j tlie Privy Gouncii in Suhhaiya Joked
Pandamrn v. Mahcmimad Miistapha Mm'caycbrQ^. My ®-
judgment in Kamiuswcmii Thanjirayan v. MutJhusmni a.
F illai{2) was quoted -witli approval in Muthaya Bhetti y . j.
Kanthapj)a 8heMi{B) and we have not been Bhown any 
reason for doubting its correctness beyond a foot“not(» 
at page 616 of Rustomji’s Commentary on tlie Law of 
Limitation (Tbird Edition). The view of the majority 
of the Pull Bench, which decided Seeti KutM v. KwiM  
PathM)ima(4), that article.̂ , 134 does not apply to cases 
where the transferee from a mortgagee does'not get 
possession of the property will not help the appellants 
before us who are out of possession and ask for delivery 
of possession. In .every case where article 134 is set up 
as a defence by a transferee from a mortgagee it is 
material to see what interest the mortgagee purported 
to transfer to him [vide Bego v. Ahhi B ean{b),
Muthaya Bhetti v. Kcmthappa 8hetti{^), Veerabadra 
Tevcm v. Veerappa Te-van(6) and Jjalimuam>y Iyer v. 
Venldtasiuamy Naic,hen{iy\. Exhibit II, dated July 16th,
1878j purports to be an absolute sale of the properties 
in A  schedule and not a mere asaig'nment of a mortgage 
interest in them. I think that both seller and purchaser 
must have honestly believed that the entire interest of 
the owner was being transferi^ed by this docamentj 
seeing that if Exhibit I, dated January 12th, 1872, were 
to be treated as a sale 'with an option for re-purchase 
after four years and before six years, the date for 
repuroliase had passed and the property liad become 
vested entirely in the purchaser on January 12thj 1678.
The present suit was rightly found by the: Subordinate
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sheS  to be time-barred and the appeal must be
dismissed with costs.

RiMA-
OHANOSATA. R.&MESAM, J,"—This appeal arises oat of a salt for
lUMESAM, J. redemption of a morfcgage. The plaintiffs® predecessors 

in title, namely, one Parameshwari Hengsu and others, 
^nortgaged such of the properties as are comprised in 
Schedule A and the properties in Schedule A -1 to one 
Manjnnatha iN’aika by Exhibit I, dated the 12th 
Jannary 1872, for Rs. 14,000. The mortgagee convened 
the properties in Schedule A  by Exhibit II, dated the 
16th July 1878, to one Venkappa the ancestor of the 
defendants and the defendants obtained them for their 
share at a family partition. The mortgagors assigned 
the equity of redemption in the mortgaged propei'ties 
by Exhibit B, dated the 1 2 th September 1906, to one 
Booba Shetti from whom it devolved on the plaintiffs 
under the Aliyasantana Law. W e are not now con­
cerned with the properties in Schedule A-1 as to which 
the interest of the mortgagee also has come to the 
plaintiff’s hands by various transactions. The Subordi­
nate Judge dismissed the suit. In appeal the claim for 
the properties in Schedule A -2 has not been pressed 
and no reference need be made to them and we are only 
concerned with the properties in Schedule A. Two 
points have been argued by the learned vakil for the 
appellants.

(1) Whether Exhibit I is a mortgage b j  
conditional sale or a sale with an agreement for 
re-purchaso ?

(2) Assuming it is a mortgage/whether the suit 
is barred by limita,tion under article 134 of the 
Limitation Act ?

In the view I take of the second question, 1 think it 
-is unnecessary to discuss the first. For the purposes of 
discussion I will assum.e in favour of the appellant tha,t
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Exhibit I ought to be construed only as a mortg-aae bv Bckkd
 ̂ *' S h  e t t i

conditional sale. The qnesfcioii now is whether  ̂ tiie 
properties haTing been sold "by Exhibit II, article 184 chakdbaya. 
of the Limitation Act does not apply. ramê m,

Mr. Anantakrislina Ayyar, tlie learned yakil for tlie 
appellants, contends that article 184 of tlie Limitation*
Act can only apply where the transferee from the 
mortgagee took the properties in the belief that the 
transferor was absolutely entitled to them. That this 
was the law under the correspoodiiig articles of the 
'Acts of 1859 and 1871 admits of no doubt. Sea 
Eadanath Doss v. Gisborneil). But the words in 
good faith ” which appeared in that article haye been 
omitted in the Acts of 1877 and of 1908. The question 
is, whether it can be contended that under the Acts of 
1877 and of 1908 the knowledge on the part of the 
purchaser of the true nature of the interest of the 
transferor prevents the application of article 134- 
Mr, Anantakrishna Ayyar relied on Smgaram Gkettiaf v. 
Kalyanasimdaram P ilh i{^ ). Though the remarks at 
page 738 of that decision are somewhat in favour of the 
appellant, the point was not actually decided in that 
case. The next decision relied on by him is Tholasinga- 
Mudali Y, Nagaiinga Ghetty(d') where th.e ohit&r dictum in 
Smgaram Ghettiar v, KalymioMindamrii i
followed by Bad^^siva AYrAK and N’APiEiij JJ. The next 
case relied on by him is the decision in MutJiaya 8hefM 
y. Kanthappa Shetti{4!), In that casBj it is observed,

I£ the transferee bargained for, and believed he is hargaia- 
ing only foij the interest of the moitgagee, lie cannot acqiiire 
title as the absolxite owner o£ the prGperty. After all, article 184 
is only a branch of the law of presoriptioi!:, anil the question to 
be deteriBineA would be what it is that thepnrGhaser prescribed
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Rukko for. The fact that he knew that his venclor had only a 
mortgage riglit ivoiilcl not be oonclasive on this question. The 

Raha- would bê  did he ask for and obtain an absokite xight
CHANDRATA. . If. ,1 J 1 1----  in the property and beheve liiinseli that he was hawig an
Eamesam, j. interest in it ? In Pandu v. Tit]m{l), that is the test

that was suggested/'
I do not see how these remarks of S eshagiei A yyak , 

J., help the appellants. If the transferee purported to 
purchase the absolute ijifcerest even though he knew 
that the transferor had only the interest of a mortgagee; 
the article would still apply acoordicg to this view. 
B akewell, j ., added that

If the title adclnced by the vendor and the deed of trans­
fer to the purchaser are consistent with an intention to transfer 
an absolnte interest, the burden will lie npon the plaintiff to show 
that the circumstances of tlie transfer negative such an 
intention, ”

He made no reference to the case of Bingamm Ohettiar 
v. Kaliianamndaram PiUai(2) unlike SE.sHAGiRr A ytae , J'. 
The finding sho ws that the deed of mortgage in that case 
was styled a sale deed though construed by the Hio-h 
Court as a mortgage by conditional sale. The period for 
redemption fixed in it had expired when the deed of 
transfer was executed and it was said that the vendee 
would naturally suppose that he was purchasing an 
absolute tisle. The fioding accordingly was that tlie 
transferor intended to transfer an absolute interest and 
that the intention of the parties was that there should be 
an absolute transfer of title of th3 property, This finding 
was accepted by the High Court and the Second Appeal 
was dismissed. I do not think that this case really 
supports the appellants.

Mr, Sitarama Bao, for the respondent, relied on the 
case Eanmswcmi Thanjirayan v. Muthusami
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in wliicli my learned brofclier took part. He pointed oiifc 
that the decision in Veerabadra Tt.van y . VeeravpLi ®-
m  / t \  £  • R - a m % c h a n -
levci?i(l) w<is reallj a case oi an assigoment of tlie morfc- deava. 
gagee’s interest. He also referred to 38 Madras, 1064, eamesam/j. 
which was a case of a transferee from a trustee. He 
agreed witli tlie decision in Paiuiu r . Vitlm(2) and differecf 
from ChamieHj J 's  opinion in Ghasi KitiIma(S) and
held that the purchaser need nofc pro^e that he purchased 
in good faith, that is. without consfcructiv'e notice of the 
restricted nature of the vendor’s title. In BaLnswtimy Iyer 

. V. Venldtaswami ^nklc.m{4<) it was held, in the case of a 
transferee from a trustee, that knowledge of tlie limited 
nature of the transferor’s title will not disentitle the 
transferee from taking advantage of article 134 of the 
Limitation AoL In the câ ê of trusts this is tke view 
also adopted in tiiibhaiya Fandaram v , . Maliarmd 

_Miisthapa Ma'7ucayar{b) which was afterwards affirmed by 
th.e Privy Council in Suhhaiyi Pandaram  v. Muhammad 

. Mustapha Marcayar(6). These decision3 were referred to 
by the learned Judges who decided Muthaya 8htlti v. 
Kanihappa ^heMi{7) d.s consistent with, their view. To 
sum up, the possible cases that may arise in a.matter of 
this sort are four—

(1) Where the transfer on its face purport?? to be 
an assignment of the mortgagee’s interest only j In such 
a case article 134 can never apply,

(2 ) AY here th.e transfer purported to be a sale 
deed but as a matter of fact only an assignment of tiie 
mortgagee’s interest was all that was bargained for: It 
may be conceded that in such a case also article 134 
does not apply. And this is all that was decided; in

(1) (1913)15 LC., 809, (2) (1895) I.L.E , 19 Bom., 14C.
(3) ( im s )  30 I.G,, SGC (4) (1917) 32 M.L.J., 24.
(5) (1917) 33 M.Ii J „  85. (6) (1923) 46 Mad., I5l (y.CA

VOL. XhlX] x\IADRAS 8EEIES - 35

,3.^;



36 THE INDIAN L A W  REPORTS [VOL. XMX  

Kw:ia (3) W^hei'e the deed of transfer is a sale-deed and
Shetti  ̂ ' p i

V. what was bargained for by the transieree is also an
dr-ya! absolute sale though he knew that the transferor has

eamesam, j. onlj a mortgagee’s interest. In such a case, though
under the Acts of IS59and 1371, article .134 may not

'apply, I think nnder the Acts of 1877 and 1908 it applies. 
This is also tlie view taken by the Calcutta High. Court 
in 'Rmi Kanai Ghosh y. Bai Sri Sri Ravi Nanujan^ Singh 
Deo Bahadur{l)^ which was also a case of a trustee. 
Seeing that the Privy Council have come to the same con­
clusion in SuhhttiycL Pandaram v. Mahammad Mmtapha 

" Marcayar{2)31  do not think any value can be attached 
to the dissent from the decision in Mam Kanai G-honh v. 
'Raj 8ri Sri Hari Naraycma Singh Deo Bahadur (I )  in 
Sillyamm Ghettiar y. Kalyanasundamma Pillm  (3).

(4) "Where the transfer is in the form of a sale 
deed and the transferee bargained for an absolute 
interest and acted dona fide throughout. To such a case 
there is no doubt that article 134 will always apply. 
Only the third case is the one in respect of which there 
seems to be some difference of opinion. But it seems to 
me that the preponderance of opinion in this High Court, 
in Bombay, in Calcutta and in the Privy Council is in 
favour of the view that article 184 applies. In the 
present case, though we may now construe Exhibit I to 
be a deed of mortgage, it is impossible to say that the 
purchaser under Exhibit II acted otherwise than bona fide. 
Accordiug to the terras of Exhibit 1̂  the debt was to be 
paid off after the 1 2 th of January 187(5, and before the 
12th of January 1878, and in default of payment on the 
latter date, it was to operate as an absolute sale. Under 
the law as it then stood, the mortgagee might have 
honestly thought that he obtained an absolute title

(1) (1905) 2 0.L.J.,5i6. (^) (1023) 46 Maa., YSl (P.G,).
(3) (1914) 735, :



by the default of paymeat witluu tlie stipulated date and Kukko
Shetti

the transferee mignt have also similar]j thooght that the v-
transferor had an absolute title. That both were actina- WbayI. '
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perfectly hona fide is clear from the recitals in Exhibit II • Râ 'esam, J. 
It must be remembered that the Transfer of Property Act 
had not been enacted in 1878, The Pri\y Council hekV 
in PattabMmmier v. Vencatarow Naicli'sn(l) that the 
principle that a mortgage is for ever redeemable was not 
known to the ancient law of India. It is true that in a 
later case, Tlmmhmmmy Moddelly v Hoosain Boivtheih(2),
Their Lorilships indicated a different rule in the case of 
mortgages after the year 1858. But the pafties to 
Exhibit I I  might well have thought that in the case of 
mortgage documents between 1871. and 1875 the deci­
sion in PoMahhiram.im' v. Vmwatarow N'aiGhen[l) applied.
It is true that the Madras High Court rtjpelled such a 
contention, but this was long after 1878. In the aboYe 
remarks I â ssumed that the parties to Exhibit II knew that 
the proper construction of Exhibit I is that it was a mort­
gage by conditional sale. But even this is extremely 
doubtful. Whatever view we may now take of Exhibit I, 
there is nothing to show that the parties to Exhibit II did 
not honestly suppose it to be a deed of absolute sale 
which is what it purported to be. I  think the present 
case is a case where the transferee acted hona fide accord­
ing to the strictest meaning of the term, and article 134 
applies. There is nothing to show that he did not pay the 
full valuej according to the prices that ruled in 1 8 7 8 . I 
think the appeal fails on this ground and ought to be 
dismissed with costs.

S 3 . '
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