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ABEARI ACT, MADRAS (¥ OF 1886), sa 53 axp 56~Ferson carrying

arrack if in mossessiou —3eaniny of *“ possewsion -— Posseseion of illieid

quantity in Lreach of liconce, permit or rule—Offence undsr Sec. b or 56—

Arrest and detention of peraons susyected of athari offences—8s, 34 and 40 ~

Confused und ivregoncilable.] ¥ Possessrion” in the Madras Abkari Act bas

itg ordinary meaniug, and a person who i carrying srrack i in possession

of it. Possession of an illicit guantity of arrack in tresel of 2 licence or

permit or rule under the Act comes ander section 85 (¢) and not section

88 (b}, and renders the possessor liable to arrest under the Act.

Jayachandra Chetis v. Eing-Emperor v {1827) I.L.R., 50 Mad., 745

ACCUSED CHARGED WITH MURDER AND THEFT-—Unexplained possession
of stalen property, only clrcumstance in evidence — Conviction for murder—If
legal—-Indian Evidonce Act, section 27—Statement unider—If whols of state-
ment admigsible] Where nnexplained possession of stolan property belong-
ing to a deceas<d person i8 the only circunistance apperring in the evidence .
azainst an accused cherged with murder and {heft, he cannot be convicted
of murder unless it is satisfactorily paved that possession of the property
oonld not have been transferred frnm the deceased to the accused except
by ‘the former being murdered. If an zcensed makes a statement under
section 27 of the Indian Evidence Act, the whole of the siatement which
leads to the discovery of the stolen ariicle is admissible and it should not
be cut up so as to confine it only to the actmal words which the acensed
may unee to expresg tha fact that he had hidden the properiies. Queen
Emprass v. Sami, (1800) LLIL, 13 Mad,, 428, and Movila Kurmizh v,
Emperor, (1013) MW.N., 145, referred to, In ¢ Nainamalai Konan,
(1921) 14 1.W,, 418, and Manjunathaye v, King-Emperor, (1914) 26 M. L.J,,
352, followed.

Sopaimuthu Pedayashi v. King-Emperor we (1927} LL.R,, 50 Mad., 274

ACTS—
1802—XXV :—8ee BravraTion,
1818 —TII :—See Porsricat PrisoxER UNDZR RRGULATION,
1889—XXX1T:—Sec InTeREST Aum,
1860~—XLV:—8e¢e PENAL Cune (INDIAN).
1883—X X 1—See RELIGI0OUS ExDOWMENTS ACT.
1865—VII:—Ses Inri1cation Crss AcT (MADRAS).
X :—8ee SuccrssioR Acr (INDram), ’
1870911 :—8ee Courr FERS ACT.
1871~1 :—8ee CarTurE TRESPASS ACT.
‘ X XTI :—See PeNsIoNs AcT,
1872--1 :—See BvipENCcE AcT {INDIAN).
IX : —8ee CoNTRACT AcCT.
X 1—8See CoNTRACT AcCT.
1873—111: -See Civiv Courrs Acr {MapRas),
18771 :—S8ee SpBeiric Ryruer Acy,
1878—V1II ;—B8ee Brs Cusross AcT,
¢
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ACTSmnront.
184211 :~See TRUsT AcT,

1V «—Sze TnansFer oF ProrERTY AlT,

eV 8o TRUTS AT (INTIAN).

X IVaA 1—Se2 {1vin PRucepuse Cobe,

1898—T 1 —8ve Anwart Aot {(Mannas),

1857 ~111 :--~Sce Rucrerrarioy Acr (Txpraw),

1589 ~T :—See Vintage CoUrTs AcT {MaDRAS),
¥ 1] 1 ~8ee Syccrssiox CERTIFIOSTE ACT.

1800 ~IYX :—8ee Guinbrax AND Warps AcCt,

186041 ; —See Lanp AcqursiTioN Acr.

1807 —X 1~ S¢e GENERAL CATEES ACT,

1898—V :—See CutMiNaL Peocenvry Cobe,

18091 t—Ser VinLace CorrTs Aot (MaDRAY),

1200—1 :—8ee MaLapir QoMPEX3aTION FoR TENANYS' [MPRUVEMENTS ACT,
1802~V :—=S8ee AnMINISTRATOR.GENERAL'S AcT.
1404—1 - See TnpPaRTIsLE EsTares Acr (M4DRAS),
1607111 :—8ee Provincian InNsonvexey Acr.
1008—1 :—3ee Bsrarns Lasp dor (Mabras),
) V :~~Sge Civir. ProgupURE CoODE.

eI X :——8ee LiviTatiox AcT.’

o XX 1~ Sea REGISTRATION AcT,

1808 —11I :—-Ses Prrsipexcy Towns INsonvency Acr.
1011 ~XII :—8e¢ FacTories Ace,

1013—VLL :—8ee CoMpantns Age,

19181V :—8ee Cyy Municrean Act (Manras).

1820—V :——Ber DraTricT MUNICIPALITIER ACT,

¥ 1~ 8ee PROVINCIAG LXsoLVENCY ACT,

e ¥ 1~ Bg¢ DISTRICT MUNICIPATITIES ACT (MADRAS).
e X1V 1~ 8es Locan BoakDe ACT.

o X T1 1—Efoe REGISTRATION ACT.

1822111 +~—8ee Grry Texawre ProreerroN Acr (Mapras).
eV =802 COURT FEEs ACT (MADRAS),

e X1 1~ Bea INCONE-TAX ACT,

1928 ~XVILI:—8ee Coimynat Proceotre Copy (ANENDED),
X XXIX :—~8ee¢ SvcopsstoN Acr,

1824--V1 :—8ee CRIMINAL TRIBES AR,

ADOPTION—By Jain widow—Mindy Law, i f applicalle :—8ee * Hixpu Law™ ..

Diversion of pro,,ert_; from adopted son-—dmte-adoption agre
natural father ;—See “ WiNpu Law ™ ’ greement by

s bor
.o ‘er

Suit for mere declaration but not for conge .
quemzal religf—Tr Z
Jor jurfsdiction s-—See " Civit Coorrs AeT, SR, 12" /= Paluation

e e ey

AGRICULTUBAL INCOME :—3See *“ Inn1an Invous.Tax, sxo, 2 (1) (b) ™

'APPBAL~-Change in Oourt fee between date of suit and date of
See ** Crven Courts Acr (MaipRas), sme, 18"

ver

appeal—rFforum ;~—

Y .
. “ve s

APPEALS —Provisions ragarding under Jriminal Procedure

" d .—
v of :~—8ee “Gmmmn Procepurs Copm, sEe, 520" Code Apphwwﬂy

“ ove 1ee

mESTmBefMa daid vment —Clonditions precadent to 1 —See ¢ lem PBoi‘ EDU KL,

. Hovy; 0. X.KXVIH 1ML
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ATTACBMENT OF DECREE - Vulidity of bony fide panment by indyment-delior
without motice of order of 1~ 8e¢ © Civrn Precenvre Covr, sre. 84, O, XX,
7. 53(8)"” .. e "

AUTHORITY OF COUNSEL —Se' w I\ DIAN (‘t‘MP acT AcT, sk, 16T L.
BARKRUPTCY-—Tio portneys labls ¢n joint rl;bi-»uuq ¢ petifion fur a;t mudica-

tion =—=Seg ©* PROVINCGIAL IXSOLVEN(Y Aot
e Apts if— s melusivenioss of crdag gs tm»qurlwmt profercice——
Offtcinl  Assi; mi——-Duh of t—R8ee “lnusipEses Towss INsoLveNCY ACT,
SEg, 1186% e - e
BILL @F LADH‘&G———TTen’p ion Jor less, elc., &0 rospect of “re- .vu;ppr A or re-
erported govds ' —Sugar once irperted into Coleutia frem Java lut erported

Jrom Ceienife fo M adeas i anciher ship.] A claose in a il of ladmg
exempted the -lup-tr\mor frem linkility for any loss in respeet of © re-
shipped or re-exyported ” greds. Held, thut the re-shipment or ro -exporta-
titm need not be in the conrse uf the vm age covered by the bill of luding,
and thab sugay which had been once imported into Caleutta from Juva and
from there shipped by the ship} er to Madres in the Lags in whick the sngar
csme from Java wus ** re- shipped and re-exzported” within the meaning of
tbe above cluuse.

111

Page

Haji Shakeor Gani Sait v. B.LS.N, Co. . e {18927} LL.R., 50 Mad,, 804

CASES :~—
Abdul Ghofur v, Razz Husain, (1912) I LR, 81 AN, 257, approved

Abdul Hakim Chowdhury v. Hxm Chendra ]Jae, (1%15) I.L.R., 42 Cale,
fallowed ... -

Abdul Hoaim v. Ma!eha Khatu, 29 C.%. J 41 fclkmed .
Abjai Majhi v, Intw Bepari, (1815) 22 Q. L.J., 304, followed ,

Akola Gin Combination v, Nertheot (,mmmg Favtor ¥ (1‘110) 3 LG, 618,
followed .. .. . e

Amerchoad Madhow, Ex p«zrte {1803) 1. L R, 9 Bom.; 158 .. -

Anantanaravane Ayyar v, Suukaranarayans _4uyar, (10248 TLR., 47 Mad,,
873, tollowmed . e s

Ananthaye v. Pishnu, (1884) 1L, R 17 \13,\1 160, relied on .
Arunachalam Chetty v, Ruoman Chetty, (1014) 16 MLLJ,, 614, followed ...
Atmarem Sakharam v, Vaman Janardhrm, (1924) ILR., 49 Bom., 388

Vie

(¥.B.), approved .., er - - . .
Aiunl Chondre Sen v, Peary Muhwn (1816) 3314, 812 dxssun’(ed ﬁom
Ariz Khan v. Duni Chand, (1¢1%) 23 C.W.X., 130 (I.0.), relied on .
Bujari Huzam v, lme Emperor, (1922) L.L.R,, 1 Pat, 242, dissented

{rom . .

Ralerama Naidw v, Sangun Nazdu, (1972) LLR., 45 Mad,, 280 followed ...
Ruali Bedds, In ve, (1914) LL.R., 37 Maud., 119, digzented from -

Balkrishna Motiram v. Shri Uttzr Narayana Deo, (1939) LLR,, 48 Bam,, 542
approved .. o - s o

Ralu Kaur v. Shib Das, (1920) &6 LC., 207, refcrred to
°Bamchharam Mazwmdar v. Adya Naik Battaclw.r;ee, (1909) LL.R., 36 alc.,

236 (F.B.), followed ... .- o e
Best & Co,, Ltd. v. The Goller;for a_f Madraa, {1918) 385 M. LJ 23

followed ... ” o e ee - e see e
Bhaaba Rabidat Singh v. Indar Kunwar, (1889} LL.R,, 18 Cale.,, 656 (P.C.);

16 1.4,, 5%, followed . . . o e v
Bholu v, Ram Lal, (1921) LL.R., 2 Lsh., 66, dissented {rom -
“Bindraban Behari v, Jamuna Kuniwar, (1903) LLR, 25 Al)., 55, dissented.

from e . e soe e
Bishambar Nath v. I'mdad Al Khan, (1891) I LR, 18 Calo., 216 (P.0.),

explained ... ey " e - o
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LASES—cont.
Brohmanye v, Lakshminarasimhaem, (1893) LL.R., 16 DMad., 310, fol
lowed es e . .. 489

Budhan Mahts v, Issur Sngh, (1807) LLR., 34 Cale,, 926, referred to e B4l
Budhoo alins Gulab Dass v, Sheo Charan, (1924) 22 A.LJ., 851, followed ... 217
Caralapathi Chunna Quunich v. Cote Nammalwarich, (1910) L.L.R., 38 Mad,,

01, overrnled . - - ace . 927
(hatierton v. Cave, {1878) 3 App. Cas,, 4%3 distinguisked ... w509
Chaiterton v. Tairell, [1923] AC., 578, followed - w. 331
Chalimi Chetty v. Subbamma, (1918) LL.R, 41 Mad., 442, distingunisted ... 583
Ohinnammait v, Papethi Ammal, (1923} 85 1.0., 983, followed ]
Chhajju Rum v, Nekd, (1922) LL.R., 8 Leh,, 127 (P.C.), spplied .. L 63
Choraqudi Venkatadri v, King- Emperor (1910) IL.&, 383 Mad.. 5032, .

referred to .. e . . . 736
Chotay Lall v, Chunnoo Lall and Oihera (1579) LL. R., 4 Oalc., 4, relxed' 098

on .. - . . 9

Collector of Salem, Th 2, (1873‘ 7 MH.C R.., 2‘33, referred to ... . o 816
Colonial Sugar Rafining Company v. Irving, [1908] A.C., 869, followed ... 857
COriminal 4ppeels Nos, 318 and 387 of 10823 followed ... et e 475
Criminal Revizion Cuy: No. 333 of 1923 disgented from “r e 468
De Brery Cunaolidaiel Minca, [+2. v. Howe, [1006} A.C,, 455, folluwed . 848
Dsbenira Nurain Sinha v. Sourindra BMohan Sinha, (191-&} 24 1.C.., 891,

dissented from ... ne - . 897
Doyn Narian Tewary v. The Secrefary of Sfete for India, (1877) LLR., 14
Cale,, 250, approved e o v e 450
Emperor v, Babu Lal, (1012) TL.R,, 34 AllL, 318, referred to we w913
v 7, Jwala Prased, (1823) LL.R,, 34 AlL, G2, referred to' ... .. 913
v. Shesdurshan Sinah, (1923), L.L.R., 44 AlL, 332, followed s 259
— v. Viswenath Fishau Joshi, (1920) L.L.R., 44 Bom,, 42, approved, 841
e ¥, Wadlace Flowr 3ill Co., (19053) LL R, 29 Bom,, 198, referred to, 752
Ganeshvay Paliaraj v. King-Empsror, (19>1‘ 6 Patna L.J., 148, dissented
from e . o v - ™ . .. 060

Gangadher v. Banabashi, (1915) 22 C.L .T 830, followed e 614
Gangapershad Suhu v. Maherani Bsbi. (lSSu) LL.R., 1l Ceale, 379

followed ... o res w217
Qhalam Muhammzd v, Panne Ram, (19’3) 7 2 Iud Cag., 433 dlsaented

from v res . 800
Oopi Narein K'hau.nz v- Bans;dhar, (1900) I.L. R. 27 All,, 825, applied .., 626
Quurley v. The Duke of Somerset, (1813) 19 Ves, Jun.,, 429 ., ... .RO8

Graham v, KErishue Chunder Dey, (1925) I LR, 82 Calo, 535 (P.C.),
relivd on ... ws ‘oo o vee s e v 7596

Qulam Muhammed Sher zf-ud—daulah, In re, (1886) LL.R., 8 Mad., 489,
dissented from .., " e . . s e | 754

v. Rafiuz Zaman Khan, (1926) I Iz R 48 All., 325, referred to w307
Hanmandas Ramdayal Valabhdas, (1919) I.L.R., 43 Bom,, 17, followed ... 321

Baveli Skhah v, Khan Sahib Painda EKhan, (19"0) M.W.N., 592 (P.C)
distingnisted . e e - . - , 372

Hellman, Ex porie; In re Pamfrey, (1879) 10 Ch. D.,622, followed ... o - 818
Howa v. 8it Shein, (1917) 42 1.0, 833, referred to ... w63
Jagannatha v. Fapamma, (1823) LL.R., 16 Mad., 400 .., e .. 808
Jugannathe Panja v. Maheschandra Pal, (1917) 21 C, W.N., 688, followed .., 81
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CASESwacont.
Janoo Hassan v, Maham:d Ohuthu, (1924) I.L.R., 47 Mad., 877, overruled. 262
Kaligkkal v. Palani Goundan, 23 LY., 227, followed . . ase 87

Kandgswami Reddi v, Suppammal, (1922) LI.R., 45 md -&43 followed ... Be¢B

(edarncuth Doss v. Freteb Chunder Doss, (1881) LLR., 8 Cale,, 828,
explained ... e . . - 878

Keymer v. Visvanatham Reddi, (1917) ILR 40 M&fl 112 (P.C.Y, foﬂuwed 262

Khulna Loan C’ompanyv JFunanendra XNath Eoge, (191r 22 C,W.N., 143,
relied on .., s ‘a [
7

Krishna Pershad v, Moti Chand, (1913) I L R., 40 C‘ﬂ.c G35, distinguishod. 85
Erishnagwemi Panikondar v, Bamaswams Chettiar, (1918) LI, R, 41 Mad.,

412 (P.C.}, relied on roe s e ot €8
Krishuaswamy Thevan v. Pulukamppa Thevan, (1925) LLT., 48 Mad.,

163, fullowed - ree - e . o o - 886 .
Kunhi v, Seshagir:, (1882) 1.L. R., Mad., 141, followed . 403
*Kuppusirami Chettiar v, erjugopal Atya.r, (1922) LL.R, 43 ’\11(1 4-65

followed ... o . s s - 49
Lale Muddun Gopal Lal . I"hlkmnda I\oar, (1891) LI.R, 18 Cale,, 34:1

(P.C.), referred to - v 583
Lakshmemma v. Ratnamma, (1915) I.L, R 38 Mad,, 474, approvpd . 227
Lakshmanan Chettiar v. Kamnammal, (1901) 1.L.R., 24 Mad,, 185, followed 403
Law v. Graham, [1901] 2 K.B,, 327, referrcd to - . 835
Luchmeswnr Singh v, Chairman, Darthanga Mlmtcwahty, 1189[) LL.R, 18

Cale., 94 (P.C.), distingnished ... ee v .. boe . 308
MNala Makalakati Subbadu v. King-Emperor, (1815) 28 M 1.J., 381, fouowed. 735
Maili Cheitiar 2 Feeramna Thevar, (1921) ¢1 M,L.J., 470, relied on .. 015

Maniran Seth v. Seth Rupchand, (1006) I.L.R., 33 Cale., 1047 (P.C.), applied, 548
Manjunathaya v, King-Emperor, (1814) 26 M.L.J., 252, followed .. . 274
Manohar G, Tambekar, In re, (1882) I.L.R, 4 Bom,, 28, followed .., o 488

Manyur Hasan v. Muhammed Zaman, (1925) I.L.R., 47 AN, 151 (P.C.),
followed ... . ves rer .. 673

Mariappa Piltaiv. Raman Chettiar, (1919) LL.R | 2 Mad,, 322, followed .. 776
MeDonnel v. Emzeror, (1927) 27 Cr. L.J,, 821, {ollowed e w668

Mohammed Ihrakim Hossain Khan v. smbika Pershad Singk, (1812) 1.L.R,, :
39 Cale., 527 (P.C.), applied ... - - e w628

Moser v. Moraden, [1892) 1 Ch,, 489, followed . v e 34
Moyile Eurmiah v. Emperor, (1918} M.W.N., 145, refarred fo . 274
Mughumarri Mallich v, Yerravulu Ganganns, (1926) 94 1.C,, 228, foﬂowed g
Municipal Commiszsioners of the Gity of Madras v. Bell, (1902) I, LR 25 - )

Mad., 15, referced to - “ e 759
Mumnicipal Corporation of Rangoon, The v. M. 4 Shakur, (3925) L LR,, 3 .
Bang,, 500 {(¥.B.), followed ... e 121

Mussamat Chasti v, The Crown, (1925)1.L.R., 8 Lah,, 554, dxssenbad from‘.. - 740
Muthusami Nasdu v, Prince 4lagia Monavala Sgmala Btuw, (1903} LL.R., -

28 Mad,, 428, followed ... e . w712
Muthuveerappa Chelidar v. mvagumnaeha Pillas, (1 926) I L R‘, 40 Mad .

217, consldered - s . - . 982
N.E.Ry. Co. v. Mayur, cle., of ngaton Upon-Hull, (1801) 55 J P 318 .

referred to .. T N £

' Nabu Behari v. Sheikh Mahomed, (1860) 5 CWN. , 207, followsd N -
Naganna v. Venkatappayye, (1923) LL.R., 4C M&d 895 (P.0.), followed ... 417
Nagarji Trikamji, In re, (1895) LL.R., 19 Bom,, 341, followed wi .. G68
Nagindas v, Gordhmdaa, (1926) LL.R., 4% Bom,; 730, dissented from e 800
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CASEScont.
Nainamalai v Kenan, In re, (1922) 14 LW, 478, followed ... w274
Nandile] Agrani v, ‘Togemua Chandra Duttcb {19”.5) 28 C.W.N,, 403, not

followed ... - o .. 488
Narapana Reddi v, Dumduenachm, (1n25) L L R., 48 Mad., 803, dlstm-

guished em e - - w328
Xureada Singh v, f‘hafra.pal Snlgh (l‘]"b) arlL ('1 " 340 reFetrefJ to . e 937
Kutoraio Towbiram v, Kheilasan Pillai, (1021) LLER, 44 Mad 283

(P.C.y explained .., - 587
"\akunm Behari Sen w. Haremlm Chanﬂ'w Szn?m, (19]4) ILR., 41 Calc,

814, followed e e o 0BS
Niledré Salu v, Melant Chaturbhuj Drh, (1‘411) I L. R., 8 Pat., 139 (P G) 3

53 1.4., 253 “ e w . 497
Niren Nurayan Singh v, Emperor, (1924) 27 Cr. LJ., 1050 to]loned .. 668
Nuelovani v. Naratana Reddi, (1920) T.L.R., 48 Mad., 94 (F.B.), applied ... , 68
Norris v, Beasley, (18775 2 C.P.D,, 0, followed ver 34
Uffieral dxvignee of Madras v. laluneappa Cheitu, (1918) 1.L.R., :H "J.ld

824, fullowed - wr oo 9B2
Ofiivial Receiver, (‘mmbatore v. Falwnzswamz C’heitu, (1925) l L.R,, 48 Mad,, i

750, followed " e ™ s 776

of Trichinopoly v. Scmasundarem Chettiar, (19 6) 30 M. L.J
415, not, follow ‘ed .. 8145

Palaniuppa Chetty . Sreemnth Devnﬂka,mony Pandum Smmarihz
(1817) 1 L, 40 Mad,, 709 (P.CL) 5 44 LA, 147, distinguished .., w408

Pallayya v. Ramevadhenuly, (1803) 13 3LL.J.,, 364, followed e 688
Pandherinath  Pundlik Revansa, (19: 0) T.L. R., 40 Bom, 1868, refer-
red to s - o 916
Parthasaradhi v, Kelesware Rao, (19243 I L R., 4 Mad., 869 (F B ), dis-
tinguisted | onr e o e e N - 121
Ffarul Bale ngz v. Satish Chandra Bi’mttachav;ce (1Q93) 75 1.0, 879,
referred to ... “ s oo o 604

Poagali v, Gangatrae Balel, (1‘1‘!4) I L R., 18 Bom., 177, refaned to o 340

Purvati dmmal v, Tenkatarama Iyyer, (1904) 47 M.L.J., 316, explamed
und eousidered |, s “ . 628

Paiergen v. Hunt, (1000) 101 LT, .:»71 refﬂrred to - ons .. 8385
Yeramasami Naidu, In re, (1024) 22 L.W,, 784, referred to ... o . 750
Peria Ammari v. Kvidmaswami, (1893) I.L.R., 16 Mad,, 182, not followed 229
Perumatla Venkataswbbiah, In re, (1923) 44 M.1.J., 74, dissented from ... 660
Thul Kali ¥ Horman, (1858) 8 A.W.N,, 210, disserted from ... we 664
Phumun Siugh v. The Crown, (1026) L.L.R., 8 Lah,, 389, referred to.., w740

Ponnaia v. Secretary of State for India, (1026) 51 M.L.J., 838, dissented
from “ o ve o s e o - . . 308

Publiv Prosecuior v, Veera’mmal (1916) 23 0.L.J., 695, referred to ..,.

w462
(ueen-Empress v, Sami, (1800) LL.R,, 18 Mad,, 426, referred to ... .. 274
Queen-Empress v. T'yabd All{, (1900) L.L.B., Bom., 428, relerred to ... we 018

Rachappa Bubrao v, Shidappa Trenlmimo, (1919) ILR., 43 Bom,, 507

(., applied L, e e aee 646
Baojengam Ammr ¥. Rajangam Aiyar, (1928) LIL.R., 40 1\1&d., 378 (P, 0 ) .
referred to . vee vee o e on - ’ 687

Raja of Vistunagare v, Dantiveda Chellw.h (1r05) ILL.B., 28 Mad 84,
fn!lowed e ver s e e ser e oe 847

Bajendra Narain Bingh v. Bundura Btbz, (1925) L.L.R., 47 411, 885 (P.C.)
distinguished se ae e - 712

o . nne s -
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. Sudalaimuthy Pillas, Inre. 1 Weu- €47, referred to... . e

Ramaechandrn Rao, In re, (1920) 45 M.T..J., 553, referred to
Ramakrishna Moreshirar v, Ramabad, (1893) LL.R,, 17 Bom., 28, followed ..

Ramalinga Chetty v. Siva Chidambara Chetly, (1919) LLR, 42 ’\IM., :MO )

foliowed ... - e s er -
Rawmasgini Aiyar v, Ten.wcamma Ayyary, (1923) LLAR, 46 M‘zd., 81.’),
explpined ... e e vee see sen wes

Bamesivar Stngh v. DRarput Singh, (10175} 5 1.CL, 334, fullowed “-

Bom DParkash Das v, Anand Das, (1918) LLR., 43 L'lk. 707 (P.C).
reliedon ... ver

e ies . e

Ram Scran Singl w. ]\:T\hml Nuraia Sugh (1'!25\ LLR.. 5 Patna, 824,
foltawed ., ve e . - e

Rangam Lal v. Thandu. (1912} LL.R., 34 AL, 22 (B B) wao\\ ed
Ranganay tkulw Apya v, Sudbayen, (1014) 3 ML T, 71, disapproved
Eatcliff, In re. [1818] 2 Ch., 352
Reference No. 17 of 1424, dissented from
Reoti Lol ¢, Mannu Bunwar, (1922) IL.R., 43 All, 290 1nﬂnued
Eex v. Williame, {1914] 1 K.B., €08, relied on ... ro
Rodricks v. Srczttary of State fm India, (1913) LI.R, 40 Cu.h ., 308,

approved .. . o e vos " . oot
Roa &, Thorne v, Lord, (lTTn) 2 BL W, 1083 ; 98 ER., 619, referced to .,
S8adagopa Chaviar v. Krishna .wrthy Rao, (1937) LL.R., 80 Mad,, 185

o

ver e o see “er e

*re e

(P.C.), followed ..
Safiur Rahman v, Mahammrmnesm, (1‘597) LL.R, L Cale,, 832, relied
on ..

e e vea

Sankamnamuana .An.nr v. Alagln .41,1'a7‘ (191&) 3 M. L J., 206, followed,
Seetha Row v. Seetha Lakshmi aminal, (1928) 21 LW, 714, mllowcd

e

Sevak Jeranchod Bhogilal v. The Dakore Iemple C‘ummitve, {1:25) 49

M.ILT. 23 (PO e C e e
Shah Abu Ilvas v. Uitaf Rebi, (1897) 1.L. R 19 A]l N .JD referred to
Shanmuga Mudcli v. Rumaraswams Mudali, (1823) LL.R., 48 Mad., 081,

approved -
Sheik Abdul Kadir Suheb v, Empe;or, (19165) M. W.N,, 834 followed ves

Sheik Bahedur v. Nobadals, (1024) L L.R,, 51 Cale, 834, followed ... .

Sheo Singh Rao v. Dakho, (187S8) LL.R, 1 A1, 888 (P,C.), relied on -

Simpson v. Clayton, (1888) 8 L.J. (C.P.), 59, followed .
Sitaram v. Musamat QGovindi, (1924) I.L.R., 48 AllL,, 458, dissented from,
Smith, In re, (1920) 45 M,L.J., 731, approved ..

Smith, In e, (1925) 45 M.L.J., 731, dissented from . .-
Sourimulhu v, Pavadai Pachia Pillai, (1929) 49 M.LJ., 619 dxssented

{from e o e e w F

Suhbe Goundan v. Ixrwhna.nmch,an (192 2) I B, 45 Mad., 419, followed
Subbaraya Mudali and others v, The Gouemment and Cunliffe, (18¢3)1

M, H.C.R, 2806, dissented from ... . . . v P
Subbiah v. Guadlapudi, (1923) LL.R., 48 Maﬂ., 104, distinguiskied ,.,© .. -
Subramamia Aiyar v. Rathnavelu Chatty, {1918) ILL.R. 41 Mad., 4%

(FB) vea e wee .- o

Bubramania Ayyar v. ng Emperor, (190"\ LL,R, 23 Mad., 8L, followed. .

Subramania Thevan v. Arunachala Phévax, (1917) 18 M.LJ., 186,
followed ... r e o e e

Sullivan v. Norion, (1887) L.LR, 10 Mal, 28 (F.B), questionsd o ..,

e

2]
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878
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506
300
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&80
634

607
754
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596




viil GESERADL INDEX

Page
CASES--cont.
Sundar Koer v. Rus Sham Krishen, (1807) LL.R., 34 Cale, 150 (P.C.), B
relied on . 615
Superintending Engineer, The I1 Circle, Bezwadna v, Chituri Rama Krzs)ma,,

(1920) 89 M. L.J., 151, distinguished ... . . 239
Surajpal Pandey v. Utim Pondey, (19 21183 1.0, 29, rPferred 1 TN 68
Swedish General Datlwey Company, Lid.v, Thomps n, [12&8 ] A.C., 495,

{allowed ... ree . .. 848
Tamums Reddy v. Ganyi Reddy, (1022) T.L.R., 43 I\Jad 281, fo]lowed ... 688
Thaknr Barmpha v. Jiban Rum Marwari, (lql-l) 1. L.R., 41 C'xlc 590 (P.C.),

distinguished .- . e e . .. G239

Phimma Reddi v, Sceretary of State, (19’&) LR, 45‘7 ‘\I xd ., 325, refetred to, 91

Tirbhwicgn Behadwr Singh v. Rameshar Beksh Singh, (190()) 1.L.R., 28 All,
72 {£.C.), distingaished ... ‘es w640

Tiruvengada v. Range, (1883) LL ., 6§ Maﬁ 114, congldeled o .. 720
Tivurengada Mudali v, Tnpmas*mdara Ammal, (19’b) . L.R., 49 \[ad, 728
(F.3.), referred to . €68
Tuljoram v. dlagappe Chettinr, (19 2} I A R “ 3.3 \lad 1, appl.ed s w770
Umafi Krishnaji v. King- Emperor, (1928) 03 L.C,, 159, dissented from . 750
Veeyanan Ambalum v, Ayvachi Ambalam, (1925) 48 M.L.J., 791, overrn’ed. 647
Veloyude Mudeli v. King-Emperor, (1920) LL.R,, 43 Mad., 438, referred to. 913

Venkutaramo dyyer v. Chandrasegare Ayyar, (1021) LL R., 44 Mad., 032,
Jollowed ... s e 441

Venkatosami v, Viranna, (1921) LLR,, 45 Mad., 4208 d\ssenteﬁ from e 217
Venkati Rame Reddi v, Pillati Rama Redde, (1910) I L.R, 40 Mad, (F B.),

approved ... . .o 193
Vidia Yaruthi V. Balma,me Ayyar, (1921) ILR 411 Mad., 831 (P.C),
relle on o - o o B07

Vithoba Beva v. Hariba Bava, (18=J9) ] Bon. H.C.R., 54, foHowe"l e BE3
Zamindar of Bodakimidi v. Kumari Lahiri, (1918) M.W.N,, 772, followed ... €34

CATTLE TRESPASS ACT (I OF 1871), src. 20—Criminal Procedure Code (V
of 1898), s8.4 (c), 20— Mayisbraie authorized to receive and try charges—If
spccml‘a,uthonzutwn necessary regarding offence under sec. 20.] Section 20
of the Cartle Trespass Act empowers any Magistrate, authorized under the
Criminal Procedurs Cade by the District Magistrate to take cognizancs of
offences, to take eognizance of an offence under that ssction. Emperor v,
Veghwanuth Vishan, (1820) LL.R. 44 Bom., 42, approved, Budhan Mahto
v, Isswr Singh, (1907) LL R, 3iCale., 79’6 relerred to.

Deenadoyaln Naidu v, Ratna P.zdaya,hb o (1927) LL.R., 50 Mn.d 841

CERTIORARI~ Wit of—Jurisdiction of High Court—Jurisdiction derived from
Bupreme Court of Madras—Juriediction and powers of High Gmw‘t,‘ similar
in scop= to thoss erercised by Court of King’s Bemch in England—0Objection
o jurisdiction nottoken by dhe applicant beforve the lower Qourt—Bur o
isswe of writ—Power exercised by High Court, disaretion'ary—-()b;'édion; '
whether based on Law or facts, not taken before lower Court, dar to obtaining
writ] Inthe issue of a writ of certiorari, the High CGourt exercises a
jorisdiction which has davolved on it from the eld Suprems Court, and -
ghands in the same position as the Court of King's Beuch in England, and

i ought to follow the rujes 1aid down by that Court in the demds& Enghsh .
onses 5y to the scope and limitation of thab Jumsdlctmn. Under the .
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English decisiong, the Conrt exareisss, in sneh enges, a purely dizeretionary
piwer, and will not exercise it in favour of a person who has not taken
before the lower Conrt au objeciion to its jurisdiction but has taken the
chance of its decision on the murits in his favour, Fuilure to object to
juriadietion before thelower Courtis u bar to obtaining o writ of cerbiorari
whether the objection to jurizdiction is lased on & pure point of law or
based on facts which wera or should huve been within the knowledge of
the applicant during the procesdings in the lower Court. Rez v. Williams
[1914] 1 K.B., €08, und other English cases, relied on.
Lakshmanen Chettigr v, Commissioner, Corporation of Madras. {1827)
1.L.R., 50 Mad. {F.B.), 130
CHIT FUND PROMOTION OF — Fottery” within sec. 294 4, Indian Penal Code
— Ragering contracy' witkin see. 50 of the Confract det.] The pro-
Jwotion of & chit fond wherein the number of subseribers is determined
beforchard and in which every subseriber is entitled by its rales to get
from the promoters of the fund the whole of the capital subseribed for by
him either before or ut the closing of the fund at o fixed time is neither an
offence within scction 234-A of ths Indian Penal Code nor a *‘wagering
contractk " within section 20 of the Irdian Contract Act, even thongh somwe
of the snhseribers bevome by the rules entitled to get much more than they
paid and sach persons are datermined by the drawing of lots. Shanmuge
Mudali v. Kumaresicamt Mudali, (1925) ILR, 48 Mad, 661, approved.
Veerannan Ambalom v. Ayypachi Ambalim, (1925) 40 M.LJ. 791, overruled.
Loss of interest for those who get paid ouly their eapital at the closing of
the fund {s no loss in law.
Narzyana Ayyengar v, Vellochami dmtalam (1927) TL.LR., 50 Mad. (F.B.), G08
CITY MUNICIPAL ACT, MADRAS (IV OF 1919), ss. §9 aAXD 347—"* Electionsg®
in sec. B9, meaning gf—Rule 4, whether ullra vires :—See ** PROCEDURE
Cope!{Acr ¥V or 1808), suc. 1167 ... . 121
#e, 233, 357 sxD 392,—Essence
of an offence under sec. 233—Maintaining an already cynstructed building
withoutl licence—Conyiction wnder sse, 23 read with sec. 857 if legal—

Onsission to toke out Ucence—Limitation under sec. 892.] The essence
of an offence nnder section 233 of the Madras City Manieipal Act is the
act of crnstructing or reconstructing and pot merely that of main-
taining an already counstroeted building in exiatence. Henoe the period
of limitation under section 392 for a prosecution in respect of an omission
to take out a licence uoder section 233 is twelve months from the date of -
constraction or reconsirnotion. Where a complaint was mada against
the acensed that he had a shed of inflammable material withoub a licenee -
contrary to section 233 and the magistrate recorded the plea of the
accuged as guilty and added thab the acoused explained au the s‘u.mé‘timé .
that he had had the shed of inflammable material for ths last eight years
witheut paying eny fes to the Corporation, held that in view of the
explanation of the acoused it was impossible fo conclude that the accused
could have pleaded grilly to an offence which contained the factors
required by section 233, ) o
Razack v. King-Emperor ... (1927) L.L.R., 50 Mad., 760
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CITY MUNICIPAL ACY, MADRAS (IV OF 1219), sre, 288—0jeraiion q;‘-—I_f
proof of muisance a provequisite to—Persin 10 determine what G(}hsfif!ffﬂg
nuisance—Interpretation by reference to marginal nedes.] Under section
255 of the Madras City Municipzl Act the question whether the machirery
is ov is bot o noisance is for the Commissioner alone, and it peed not be
proved that the machirery is a nuisance before any part of the section
comes jute operation. Auy ong erecting machinery, whether it constitutes
a nuisance or not, has to obtain the permission of the Commissicner. The
construing of a section of a statute by referring to the marginal note is not
a legitimate metliod of construction. In re Smith (1626) 43 M.L.J, 731,
dissented from.

Ratesa Mudaliyor vo Ring-FEmpercr e (1927) [LLLR,, 50 Mad,, 738
CITY TENANTS PROTECTION ACT, MADRAS (JII OF 1522), spc. 0—

* Service of aumiions” nuust be persanal—1I5 deys’ limitntion not applicable,
if no personal service,] Servier of summons on the defendant under sectiou
o of the Muoras City Tenants Protection Aet (IIL of 1922) should be
persenal and not by any other me:ans. THenee where the summons was
aid to have been served on him by its being afiised to the onter door of his
house, he is pot bound to apnly withio 15 days of the aflizxtnre of the
gummons for the sale to him of the landlord’s land.

Thayammal v. Rathnavelw Nodar . (1927) L.I.R., 50 Mad., 88

CIVIL COURY, JurispicrioN of —Suit for declaration that election o Panchauat
Conrt void :~See * ViLnage CourTs Act, Mabras (L or 1859), sgc, 787 .. 91

CIVIL COURTS ACT, MADRAS (111 OF 1873), src, 12—S8uit jor mere declar-
ation of adoption, with ne consequential relief as to lands, houses, ete.—
Valuution for jurisdiction.] A suit for a mere declaration of the factum
and validity of an adoption, withent any consequential relief regarding
lands or houses likely to be affected by tho declaration has, for parposes of
jurisdiction, to be valued, according tro scetion 12 of the Madras Civil
Gours Act, on the busis of the market value of the lauds or houses likely
1o he sffected by such declarntion and not either according to plainiiff's
pleasure or according to the valuation under the Court ¥ees Act usif it
were & suit for possession of such lands or hsuses. Rachappa Subrao v,
Shidzppa Venkatroo, (1919) LILR., 43 Bom , 507 (P.C.), applied.

Vasireddi Veeramma v, Butchayyo o (1927) LL.R., 50 Mad., 648

8EC. 13.—Appeal, forum of,
whather High Court or District Court—Change in Court Fees Act between data
of suit and date of appeal —Retrospective effect. ] If the value of a suit at its
instirution exceads Re. 5,000 acoording to the Court Fees Act then in force,
an appeal from a deeree therein lies (with reference to section 13 of the
Madras Civil Courts Act) only to the High Court and not to tke District
Codrt though on the date of filing the appeal the suit would have had to be -
valued at less than Rs. &000 owing to an amendment of the Coort Fees Ack
in the interval. Colonial Sugar Refining Company v. Irving, [1905) A.C,,
448, followed. )

Datvanayale Reddiyer v, Renmukambal Ammal = .. (1927) T.L.R., 0
- Mad., (F.B.), 857

- ——8EC. 11—Res judicata—Suiz
by reversioners—Plea of jus tevtli in his fother set up by defendani—Plea
megatived and decree passed for plointiffs—Subseguent suit by defondant,
based on titls wested in his futher ea the mearest reversioner—Question
covered by plea of jus tertii——Decision tn previous suit, whether res judicata—
Pedigres, proof of ~Name of common ancestor, mot known— ¥ hether proof of
relationahip, nevesserily fails.] In a suib by certain perssns ay reversioners
to recover an estate, the defendant set np 2 plea of jug fertds in hia father
ap the nearest reversioner who was alive ab the time of the suit but was
nob.juined in the suit; tho plea was negatived and decree passed for the
plaintiffs, Bubsequently, the then defendani, after his father's death

-institoted the present suit to recover the estate from the then plaintiffs,
“tracing his title throngh his father in whom he alleged the estate had.
vested in his life-time a8 the nearest reversioner; on the latter pleading
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tle bar of res judivute, held, that the deeision in the previous sait on the
reversionory right of the plainiif’s futher rai-ed hy the plen of jus tersii,
was not rez judicata on the same gquestion in the present suit, based on the
title of the futher ss the nesrest reversioner. In proving a pedigree
aithough a1erson claiming us beir must show all the stages of relatiouship
fromm o commen anessior, it i not the law that, if the nane of the commen
suessior is not known, ir most be held that the relationship is not proved.
Kedarnuuti Doss ve DProfab Clinsder Dosa, (1851) LLR, 6 Cale., 624,
expiained.  Roe, d. Therme v, Lord, (177¢) 2 BLW. 1089; 06 E.R., 649,
relerred to.

Pauge

Jagnnnadham v. Venkutasubba Rao ... e oo {1927) I.L,B,, 60 Mad., 877

CIVIL, PROCEDURE CODE (XIV OF 1882), ==, 458 sxp £i8—-Noe Oode, 1808,

0. XXX]1I, r. 1l—uerdicy ud Htem~—Resusal tp act as such, whether amounts
o automatic removal— Order of Cowrt, whether necogsury—FExeiution proceed-
ings - Notiea garved on guerdian after refusal to aecept but withovt removul by
Court—Sale held, whether void for want of repreams ifion of minosr in erecution
praceedings,} The guaxdian od liem of & mwiuer dely appointed by the
Court in o suin, by hie declining to uet a8 snch, does not autematically
ceaze 1o be the wnardiun, without an order of Court remuving him from
guurdianship andir sections 458 and 459 of the old Codns, 1882, and the
minor is eounsequently nob untepresented in the proeecdings in the auit.
Where therefore a gaardian ad hism appointed in a suitt declired toaccept
gervice of notice for the miver in the execution procoedings in the suit, hut
the Coury did not remove him from geardianship and notics was again
served on hirm a8 such, feld, that a sale held in execution was not void
au the ground that the minor wag not leyally vepresenied in the proceed-
ings. G.M.As Nos. 188 aud 224 of 1920 and Narendra Singh v, Cheirapal
Singh, 04 1.0, 840, referred to. Kiishna Pershad v, Moli Chand, (1913)
1.L.R., 40 Cale., 635 (P.C.), distinpuished. ’ .

Kuppusamy Adyvangar v. Burasivami Rio

(ACT V OF 1908)—Farty added as d-fendant—
date en which suil deomed to hawve been instituted against added party;—
See “ LimitarroN Acrt, sxe, 227

cor vas [N aan aan

- 580, 13 (b)—Foreign judgment—
Judgment passed on default of eppearance of defendunt——DDefendant duly
served with summons—JIudgmeni passed witheut trial on evidence—suit on
such judgment in a Cowrt in British Indig— Whether mamiainauble-—Decision
on the merits of the care, in ste. 13 (B), Civil Procedure Code, meaning of.] A
foreign judgment, passed on defaalt of appearance of the defendant Jduly

served with swmwons, on the pluint allegations without any trial on’

evidencs, is not one pussed on the merits of the case within the meaning
of section 13 (b) of the Civil Proceduve Code; and a suvit cannot be
brought on snch a jndgwent inany Cours in British India. Xeymer v.
Visvanatham Reddi. {18.7Y L.L.R., 40 Mad., 112 {P.C.), fullowed,
Hassan v. Mahamad Ohuthu, (1924) 1.L.R., 47 Mad., 877, overruled.

Janoo Malomed Kassim § Co.v. Seeni Pakir Bin dhmed, (1927) LL.R.,

« (1827} I.L.R., 50 Mad., 357

59 Mad. (F.B.), 261

, 880, 48—Combined dec- e againat

5EC, 18:— See Suueanep Goops ™

445

mortgaged property amd the person of the morlgagor—Application for -

execution, filed more than twelve years from the dats of tha decres but less
than twelve yeard from the dute of sals of hypotheca—Bar—Limitation,]

Where a combined decree againstthe mortgaged property and the person k

of the mortgagor wes passed under the Transfer of Property Act, an
application for execution of the decrce against the person of the mortgagor,
made more than twelve years from the date of the deocree bud within
twelve years from the date of the mortgazee’s failing to get relief by the
sale of the mortgaged property, is barred nnder gection 48 of the Civil
- Procedure Code. Khulna Loan Company v, Jnanendra Nagh Boss, {1917} 22
C.W.N. 145 (P.C.), relied on.

Ewaminathg Odayaer v. Thiagarajaswami Odayar ... (1927) LL.R., 50 Mo.d.; 5.
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CIVIL, PROCEDURE CODE (ACT V OF 13068), src, G4 23D (:l. _)&EI, R ’a].i (6‘,—*—
Attachment of a decree, when complete and e_z,recfwe—l}olzc%_ to ju gment-
debtar under. rule 53 (6), whether necessary for completion of’atfacflnferxt_—
Service of motice on Court which passed th‘c decree, necessary for com;e'letwn.
of ottuchment—Bona fide payment by gucfgmenz‘-debtor ;wzt:’:ozzt}m-i;ca ‘of
order of atinclhonent, whether valil.] Notice under Order XXI, rule §3 (6,
Civil Procedure Code, to the judgmenh-dehto_r of an attached decree,
iz not necessary for the purpose ¢f completing the ab%achrr{vnt of the
doeree ; the abtnchment is effectnated by the service o_i" notice on the
Court which pussed the decree. Rule 53 (6) merely provides, in cases of
bona fide transsetions by judgment-dabtors, an exception to the general rale
embodied in section 64, which invalidates alienations, paymentaand ad_]luat.
ments a8 ageinst claims enforceable nnider the a-tfsachmf_ant. If, tharefore,
the judgment debtor of the attached decree had no notice of the order of
sttachment at the time when the payment and adjustment pleaded‘ were
maide, then even thongh the attichmens had alveady become complete and
effertive, the payment and adjrstmect should be recognized by the
Conrt,

Iakshminaracimham v, Lakshminaragimham ... (1927) LL.R., 50 Mad.,(F.B.), 657

sEC, 80—Suwit against public
Officer—Sudt for injunction—Notice ofszu‘t—_F’u_.tnre acts and past acis —Notice,
whether mecessary for a_suit Jor injunction in respect of th:eatemd. acis —
* Aet purporting to be dome” sn section BO, meaning Pf«—}_{meiher znclu._des
future as well us past act.] In respect of acts of _puolfc.or})cers parporting
to bs dene in their official capncity, section 80, OCivil Prncedare Godez
requires notica of suit preseribed therein to be given only in the case of
past actz completed or hegun but incomplebe, und nut in \:‘ne" case of
threatened acts; tho espression “acts purporting to be dome™ in the
gection shonld he comstrued as meaning past acty and nat futare or
threatened acts. Where therefore an Official Receiver in insolvepn_\r adver-
tised the gale of certain properties on s fnture date ns belonging o the
insolvent, a person claiming the properiies can wmaintain a suit for‘a,
deetaraion and an injunetion against the Official I}ecz:we?, alshouzh he did
not pive the two monthe’ notics prior to the instituiion cf the suit as
preseribed by section 80 of the Civil Procedn re.Code, The Snpsrintending
Eugineer, I1 Circle, Bemvada v, Chituri Rama Krishua, (1920) 39 M.L.J,, 151,
distinguished, Cage law reviewed.

Arunachalum Chetiy v. David e e . (1827) LL.R, 50 Mad., 239

SEC. 92— Applicability fo swit for
remuval of head of muit and @ scheme -—=8ee ¥ Hixnu Law™ .. 567

8€C. 115—Revision pefition to
High Conri—Court—Madras Csty Municipal Act (IV of 1819)—Rule 4 of
the rules wada under the Aet by Gorernor-in-Council—Objection peirtion befors
‘election as tu qualiication of candidate for election, before Commissioner of
Corporatéon— Revision before Chief Judge of Presidency Smalt Cause Court—
Nature of order—~Chief Judge, whether a Court or persona designate —Revisian
to High Court from his order, whethor competent—Jurisdiction— Extent of
Jurisdiction before Commissivner and Cidef Judge— Madras City Municipal
Act (IV of 1918), s3. 5¢ and 347 —* Elections > in section 39, meaning of —
Rule 4, whether ultra vires,] The Chiel Judge of the Presidency Small
Cauvge Court at Mudras, in decidmg a revigion petition preferred to him
under rule 4 of the rules made by the Governor-in-Oouncil under the
Madras City Municipal Act, 1019, acts as a parsona designata and nob as a
Court; and consegnently the High Court has no jurisdiction to entertain
a revigion petition agaiunt bis order in snoh a c2se,  The Municipal Corpo-
ration of Rumgoon v. M. A. Shekur, (1825) I.L.R., 3 Rang. 560 (F.B.),
followed ; and Parthusarathi v. Eoteswart Rao, (1924) T.I.R., 47 Mad., 3680
(¥.B.)), distinguished:  The word * Blections” in section 59 {2) (b) ot -
the Madras City Municipal Act means eompleted elections and does not
oover didputes before such electiong end the section does not authorize the
Governor.in-Covncil to make rales in respect of suoch disputes ; but rule 4,
thoogh it purports to have been made under section 59, 1s renderad wvalid
‘by the generality of the powers conferred on the Governor.in- \
setwion 847 of the Act,” Quasre: Whether the juriadiction of
siovier of the Corporation of Madras, and of the Chiof J

Conueil by
the Qommig..

t}%ge of ‘the
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Presideney Small Canse Court, is not confined to guestions of form, or
extends to au enguiry as to the disqualifications of the candidate, which do
not appesr vn the face of the nomination paper but would iavolve an
enguiry inty faeks, Desivability of an ameudment of the Madras Tity
Muuieipal Aot so as to mitke it clear whathser the limited or exrended
juristticsion i8 conferred by the Act pointe | cut,

Lotshmanan Chetty v, Kannoppar e (1927 LLE, 59 Mad, {F.B), 121

CIVIL PROCEDGURE CODE (ACT VOF 1848), sve. 151, 0.IX,  ». 0, 0. XLVIT,
B. 4 (2) {a)—Application for exveutiom ~Diznizsal for defeul? of appear.
anes of pleader foy decres-holder— Rostoratéon of petition—O. IX, r. 9,
aepplicehiiity of, t> cresuting preceedings-—Review motice tn judgment-
dibtors, necegsity for - Review graniel withont nofice—Valility of order-—
Irregularity o illega’itu—Right to set aside order on becoming awars —
Inherent power wnder see. 181, Cpil Procadure Codes—Jurindiciton wunder
gz, 181, wham can be invokei—Other remediva—DBar of limitalion of
another peiition, whether a grouwnd for snyoking jurisdiction.] An appli-
cation for cxesntion of a decree was dismissed owing to the absence of
the decree-bolder’s pleader on the day of the hearinrz; on the same day
the application was restoved on the application of the pleader withoup
notice to ths judgment-debtors ; a petition for amendment of the execu-
tion applicatioo in eertain particnlars was filed and notiee of ‘his petition
wag fssued to the judement-debtors; when the petition came on for
heariug, the jadgment-debtora cbjected that the order of restoration of
the execution application, passed withont notice, was illezal and invalid
and that it should be set aside: Held, (1) that Order 1X rule 8, Civil
Procedure Code, did not apply to esecution proceedings and that the
Court hat no jurisdicti n under Order 1X, role 9, to restore the execution
application whih had beea dismissed for defoult; Kaliakkal v. Paluni
Goundan, (19177 23 L.W., 227 followed ; (2) that the order of restoratiom
shonld not be considered as a valil arder passed on review under Orider
XLVIIL of the Gode, as issue of notice to the opposite party was impera-
tive under Order XLVII, rale 4, clavse 8 (a), and no notice was issued io
the judgment.debtors in this case; Abdul Hokim Chowdhury v. Hem
Chandre Das. (1918) I.L.R., 43 Oale, 433 folswed; (8) that the oxder
passed without notice was not merely irregulir but illegal, and the
judgment-debtors were not lioand by it but could object to it when they
beeame aware of it; Surajpel Pandey v. Utdm Pandey, (1821} 63 LC., 99,
referred to; (4) that the ez parte order restoring the application, could
not in its nature be considered a final order, and the opposite pariy, on
coming to know of i, could object to it on any ground open to hiw if
he had notice of the upplication for restoration ; see Krishnasami Pani-
hondar v. Ramasami Chettiar, (1918) I.L.R., 41 Mad., 412 (P.C.), relied
on; (B) that the order of restoration was not based on grouands preseribed
for review under Order XLVII of the Code; Chajju Ram v. Nekhi, (1822)
I.L.K., 8 Liah,, 127 (P.C.}); and (B) that the Cfourt had no jarisdiction to.
act under section 151 of the Act and restore the applioation for execu-
tion tu itg file, even though the filing of another application for execntion
woald be barced by  limitation; Neelavani v. Naravena Reddi, (1920)
Li.R, 43 Mad, 94 applied ; avd Bholu v. Ramlal, {(1921) 1.L.R, & Lah,
68, dissented from. : o

Narayanae Chettior v. Muthu Chettiar ... o o (1821} LL.R, 50 Msd a7

- sEC, 144 AND O, XXIT, BR, 8, 4,
10 aND 12 awp Q. XXI, ». 18—Adpplication by transferes decree-holdar for
execution ef the decree-—His dsath during the pendsncy of the application—
right of his legal representative to be substituted in the application aad o -
continue it —Whether general principles or the Code, epplicable.] The legal
represeutative of a decree-holder who died doring the pecdency of an .
exeoution petition filed by lim, cannot ba sabstitated in hizs place iz the
execution petition and be allowei to continue it. The question must be.:
decided by reference ta the specific terms of the Uoude of Civil Prosed
and not on general principles. 8ro, 146, O, XXI,r. 18 and O, SXL, 1.
10 and 12, referrad tu, ’ e

Palaniappa Chettiar v. Valliammai Achi  we  ia (1927) LR, 50 Mad, T

3,
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CIVIL PROCEDURE CODE (ACT V OF 1908), 0. IT. 7. 10 (2~ Necessary” and

“ oygper’” parties—Suit by A against B—dpplicaticn by G o be made a party
defendant— No relief prayed apainst G —~Oppasition of plaintiff to application.]
The Seorebiry of State for India applied to be made a party to a sait filed
by the head of a wmmtt against the Commissioners appointed unader the
Madras Hindu Relizious Badowmenbs Act, for a declaration that the said
Act was invalid and nltre vires aud for an injunction 5 restrain the defend-
ants from doing certa’n scts under the Act.  The application was opposed
by the pluintiff who praye i for no velief agninat the applicant. #227, thas
the application must be dismissed as the apnlicant was neither a  praoper”
nor a “necegaary * party within Order T, rale 1( (2), Oivil Procedurs
Cnde, Meser v, Marsien, [1892]1 Ch,, 487, and Nor i v, Beazlzy, (1877)
2 C.P.D., 80, followad.

Sri Mahant Proyage Doss v, Board of Commissioners for Hindu Rsligious

Page

Endowments, Madras ... (1927) LL.R., 50 Mad., 84

0. XXI, r. 2—Uncertijed oral agice=

ment to yary a decree and to exesute the decree a2 vurisd—dgreement whather
an adjustment—~Sec. 92, Evidence Act (I of 1872), bar to preof of such oral
agreement~—See. 6, Impartible Estates det (IT of 190+41—Decree against.
impartible estate wwithout ohjection—Public policy—Maintainabilaty of objec-
tion in execution.] Anagresment which doeanot extinguish a deerea as such
but which substitutes a variad or modifial deerec capable of executisn is

“nnt an adjustment of the decrse within Order XXI, rule 2, Civil Procedure

Code. Moveover if the su-called adjnstmeni is not certiied and recorded
by Court it is no bar to further execution of the decree. An agresment to
adjunst ig equivalent to an adiustment. By reason of section 92, Eridence
Act, an oral agreement varying or modifying the decres cannot be pleaded
in answer to an application for execution of the decree. Second Appeal
No. 62 of 1820 (nnrerorted), followed , Debandra Naraia Sinha v. Sourindra
Mohan. Sinfia, (1914) 24T C,, 897, dissenbed from, Section 6 of the Madras
Impartible Estates Aot (If of 1904) enncts a rule of public policy. Hence
even if & decres had been passed, withont objecrion, for the sale of an
impartibla estate, the objection thet the seotion prohibits the -sale can be
taken in execution. Raje of Fizignagram v. Dentivade Chelliah, (1903)
I.L.R., 28 Mad,, 84, followed. '

Rejaiv of Kalzhasti v. Venkatadsi Bao v, ... (1927) LLR., 50 Mad., 897

0O, XXXIII, zr. 5 (a), G 7
AND 15-~Application to sue in forma pauperis--Summary rejection by Court
under r. 5 (@), without enguiry under r. 6—-Effret of rejection——Second
application to sne in forma pauporis, whether barred wnder rule 15 of the
some Order.] When an applieation fo sue in forma paiperis is summarily
rejected by the Court uoder Urder XXXIIT, rale 5 () of the Civil Pro-
cedure Code, without an enquiry under rule 6 and a consequent order
under rale 7, a second application for the same purpose is not barred
under role 15 of the same Ovder., Chinnammal v. Papathi Ammal, (1925)
85 I.C., 982, followed ; Aful Chandra San v, Peary Mohan, (1928) 33 I1.C.,
812, dissenied from ; B:1 Kewr v. 813d Das, (1920) 56 1.0., 207, and Howa v.
8it Shein, (1917) 42 1.C., 803, referred to

Erishnamoorihy ¥, Ramayyae e . . +.(1917) L.L R, 50 Mad., 63

, 0. XXXIV, 5.1:-~See¢ * MoRT-

es »ia sue var

areE? .. e “

- - Q. XXX VIIT, », L—Arrest before
judgment—=8eenrity fir  appecrance—Order for—Conditions  precedent
te.] A Courf before exercising the powers conferred by trder XXXVIII,
rule 1, Civil Procedure Oude, has to be sabisfied that (1) the plaintift’s

-eause of action is prima facie unimpeachable, i.e., the plaint on the face of

it does 70t reveal any matter which is obviously duubtful and argnable

and {2) there is resson to believe on adequate materials that nnless the-

jurisdiction js exeroised there is & real danger that the defondant will
remove himself from the ambit of the powers of the Conr ' :

180

etk Chand Mull Dudha v. Furushothom Doss * we  (1927) LL:R., 50 Mad,, 27
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CIVIL PROCEDURE CODE (ACT V OF 1908), O, XLI, ». 33-—4ppeal dismizsed
—Rigkt of some respondents to wrge slisputes against other respondenta
—Power of Oourt under rule 33—rule 33, limitativn of {ts applicaliility—
Moritgage bind—Interest at 24 por cant payable in bz months—On default 24
par cen compownd $nferest with six monthly rests, whether penalty.] Rule 83
of Order XLI, Civil Procedare Cude, should be limited to cases, where in
interfering on hebalf of the sppellant it becomes neeessary to alter the
decree in favour of some respomdens against other respondents, lest
injustice shomd result; b isonly then that the Court should act under the
ritie.  The rule does not give a right to o responddent to urge something in
his favour against another vespomivnt which has nothing to do with the
result of the appoesl, withont his filisg an appeal or memorandun: of
ebjections himself, Rangum Lol v, Jhandw, (3912) LL.R, 34 All, 22 (F.B);
Giangedhar v, Bamabashi (1015) 22 C.L.J., 300, and dbjal Majli v, Intw
Bepari, {1018} 22 C.L.J,, 304, follawed. A stipulation in a mortgage bond
that ti.e prineipal tocether with interest ab 24 per eent per a2nnm shall he
paid in six wonths’ time from the date of the bond, but that, on defanlt of
gach paynient, the prineipsl shall he payable, on demand, with compound
inferest at the same rate, with six mouthly rests, from the date of the bond,
vig not by way of penalty und should not berelieved agaivst, Sundar Koer
v. Rai Sham Krishen, (19C7) LL.R,, 34 Cale,, 150 (P.0.); Meallé Chettinr v,
Feeranna Therar, (1921) 41 M.L.J., 470; and Aziz Khun v, Duni Chand
(1918) 23 C.W.N., 130 (P.C.), relied on

Ramalingum Chettiar v. Subramaniam Chettiar .. (1927) I.L.R., 50 Mad., 614

— - Q. XL1, r 22~ Derres, meaning
of :—8¢e % Hixpu Law " .. . . . 866

e - 0, XLIIT, » (1) (w), 0. XLVII,
R. 7, sEC. 113—dppeal—0rder granting veview on ground of new evidence——
Order not stating that the wmaw evidence was important—dppealability of—
Revisipn of.]  Although Order XLIL rule 1) (20} of Civil Procedure Code
allowsan appeal again~t an order under rule 4 of Order XLVTL, grantisg an
application for review yot the Order XLIIT, rule (1) (#0) is snbjech to the
restrictions and limitutions placed Ly Ordar XLVIL rule 7. Hence no
appeal lies against an order granting roview of the appeal is not on any
of the grounds mentioned in Order XLVII, rnle 7. If a Judge grants a
review on the ground of dizsovery of new matter or evidencs, the fact that
hie does nob state in the order grantinx review that the new matter is
important within the meaning of Order XLViI, rula 1, i3 no ground for
revising the order under gection 115, Civil Procedure Code.

Srinivasa Ayyangar v. Official Assignee, Madras ... (1927) I.L.R, 50 Mad,, 891
COERCION=wRatijication :—~See *“ Inp1ax Coxtracr Act (IX or 1872), ske. 15.7 - 788

COMPANIES ACT (JNDXAN) (VI of 1913), sre. 4, cis. 1 AND 2—Qeneral
Clouses Act (X of 1897), =2¢. 3. el. B)— Partnership—Four unregistered firms
Jorming a partnership—Totel number of members of ail the firms erceeding
twenty—Purinrrship, mot rogiztered wnder the Companies Ari— Whether
illegal —Busivess meaning of, under sec. 4 (2) —~* Persons” under seciion 4 (2)
whether denotes only individuals or tncludes unregistered body of persoms—
Definition of “ peraons’ under General Clawses Act, whether applicabls to
sec. 4 (2) of the Indign Compansies Act—~Suit for dissolution of illegal
pavinership and for accounts, whether maintainable.] Where four nnregis-
tared firmg entered into a partnorship to purchase certain goods, to sell
them ap different times and divide the profits and it appeared that the
total pumber of members of all the firms together came to twenty-two, but
the partnerehip was not registered nander the Iodian Companjes Aet: ona -
suit instituted by thres of the firmg aguinat the fourth fur dissolution of
partnership and taking of partnership accounts, Held, that the transaction
was a business within seclion 4, clavee 2 of the Indiun Com padies Act, and
not a sisgle ventors falling outside the seotion; that for purposes of.
*registration requaired by section 4, clause 2 of the Act, each of the unregis-.
tered firms cannot be regarded 28 a single legnl entizy ; that **persong’?
under se tion 4, clause 2, denotes individuals and does not include bodies of
individnals ; consequently the suiv parteership, being composed of meore
than twenty persons, was an illegal partuership for want of registration
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under the Aet ; dkole Gin Gombination v. Northecte Ginnding Factory, (1815)
26 1.0., 613, Tollowed; and that, where & plaintiff comes to Court on
allegations which on the face of them show that the contract of partnership
on which he sues is illegal, be is not entitled to any relief and hig suit
ghould be dismissed.

Pannaji Devichaid v, Senaji Kapocrehand e (1527) LL.R,, 50 Mad., 173
COMPENSATION==Apportisnment of :—See “ Laxp Acquisizroy Acr” ... we 706

CONTRACT ACT, INDIAN (XX of 1872), sce. 15—Coercion—Ratification— .
Agent for a form—Refusal f3 give up cctounts, bonds, etc., at the end of his
term £0 @ mewr ayent, uniess releass was given by principal—Release so given,
achether voidable for coorcion— Awthority of counsel lo bind clients by making
statement ralifiing veleasp—Sgpeciol authority, whether necesenry—General
authority, whetier can be implied and suficient.] An agent for a term
refused to hund ever the avcount buoks, bonds, ete., of the busincss at the
end of the term to a new azent xent. in his place, urless the priucipal gave
kim a release from ol linkility in respect of his agency ; such a release had
to he and was given, and the new agent rot the ncerunt buoks, bonds, ete.,
from him. As some of the mortgage bonds relating to property in the
foreion State of Jahur, stocd in the ngent's name, a suit had to be broaght,
under the law of Johur, to get a transfer {o the principal’s name and was
instituted in the Supreme Court of Straits Settlements ; the defendant
agreed not to contest the ruif, on the plaintiifs’ ratifying the original
release. Counsel for the plrintiffs thereia made a statement embodied in
tha order of that court to the effeot * tbat the said release was and is in
full fores and of full effect,” and a consent order was passed by the court
trapsferring the bonda to the nawmes of the plaintifis. On a suit being
instituted by the principals to set aside the relense deed and for
directing the defendant to render an account of hie ageney, fleld, that the
releage deed was given by the plaintiffs under coercion of the defendant
within the tormas of seetion 15 of the Indian Contrast Act, and was void-
able at their instance ; but that there wns a valid ratification of the release
by the plaintifis by renson of the statement made by the plaintiffs’ eounsel
in their suit in the Sapren-e Court; that counsel shonld, nnder the
eircumstances, be held to have beea specially authorized to make the
statement; that, even if counse! was not specially authorized, the
vircomstacees of the case fully justified tho conclusion that acted with-
in his aothority in meking the ststement; ani that, c¢msequertly, the
plaintifts were not entitled to set aside the release deed and call on the
defendant to account, Rules regarding competency of counsel to com-
‘promise suits, make admissions, or confess judgme=t, so a8 to bind their
clients, discussed.

Muthich Chettiyar v, Karupgan Cheiti ... e (1927) LL.R,, 50 Mad,, 785

WEC, 73—Intercst Aet (XXXII of
1830} — Coniract to supply gonds—Payment of advince-— Breaeh -—~Réght to
inderest on adrunce.; Held by the Full Bench (RaMrsanr, J., dissenting) that
in the abrencs of any demand or of any stipulation as to interest, a person
wito hag advanced money to another for snpply of goods at a certain time
is entitled on defaunlt to recuver ouly the advance and damages, viz., the
difference in price between $he contract rate and the market rate, and not
aleo inberest on the advance by way of damages for the period between the
date of breach and the date of suit. Per Ramvsa¥, J.: In soch a case,
interest alsn is recoverable by way of damages, under gection 73 of the
Indian Contract Aet, B

Kandoppa Mudalisr v, Mathuswams Ayyar ... (1027) LL.R., 50 Mad. (F.B.), é@ .
COURT FEES ACT, MADRAS (V OF 1922)s=Review—Change in the Court

Feas Act before dute of review—Subject matter of review and couri-fee'
therau_n-—;fftialea 4 wnd 5 of Scheduls I of the Court Fess Act (PIT of 1870).]
A petition for review of an original or sppellate decree must be valued on
the reliefs prayed for in the perition 88 if the petitioner were then filing a
plaint or memorandun of appeal for thoss reliefs. (1872)7 M.H.C.R. (Ap-
pendix, page 1) and In ve Manohar @, Tambekar, (1880) IL.R., 4 Bom., 26,
foligwed ; Nandilal Agrani v. Jogendra Chandra Duita, (1928) 28 C.W.N.,
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403, not followed, If bétween the date of the plnint or the appcal and the
date of ﬁhng the petition for review, there has been a change in the Conrt
Fees Act i mcreasmg ths fee payable ad valorem, the petitivuer mmnst pay ab
the increased rate. A defendant who wishes to filo o review of a deerée I in
2 second appesl filed by the phintiff, whiel allowed iu fusour of the
plaintiff & suit for land and three years’ mesne profits prior fo date of soib
maust pay Conrt fee not only on the same buk aleo vn wesue profits between
the date of tha plaint and the date of filiny the second appeal. Braumayya v.
Laekshminarasimham, (1803) I.I.R., 16 Mad., 310, and Halaroms Nxidw v,
Sangan Neidw, (1922) LL.R., 46 Mad., 280, followed.

Punya Nakaeko, Inre ... . - . we {1027) LIR, 50 1lad,, 488
COVENANT T0 RENEW=—If cpportzonable :—See “ LEASE FUB D% vEARSY ... 595

CRIMINAYL. PROCEBURE CODBE (V OF 1898), 85, 4 {c); 23:—See ¥ CarTTRE
Tzrspass Act {I or 18713, snc. 207 ‘e e e 841

A8 AMENDED LY src. 72
orF Act XVIII oy 1923—Adccused unrepresented by legal proctitioner—
.Raquued to state forthwith if he wishes to cross-examine prosecution ivite
nesres—Magistrate recording no reason—If mere {rreyulariity—See. 236, if
applicable o summary irigls.] Under section 236 of the Criminal
Procedure Code {Act V of 1398) as amended by section 72 of Act XVIIT of
1923, & wmagistrate wust record his reasons, where Lie usks an nooused,
who is not represented by a lewal practitioner, forthwith to srate whether
he wishes tn cross-examine the prosecution wituesses, aud fuilure to so
racord his veasons is not a mere irregulsrity curable under section 573 of
the Criminal Procedure Code. When the Irgislature speciully amplifies o
mandatory gection, no rule of censtraction will allow the eonits to treat it
as directory. Subrahmanie Ayvar v, King-Empercr, (1802) T.L R 23 Mad,
81 (P.C.), followed; Mussamat Ghasiti ve The Crowen, (1525 LR, 8
Lah., 554, dissented from ; Phuwan Singh v. The Crown, {1925) AlL LR,
(Lah.), 339, referred to. Section 235 is applicable to a snannuery trial,
Umaji Evishnaji v. Xing-Emperer, {1+26) 93 1 C., 139, dissented from,

Raju Achari, Inre .. ces e (2027) LR, 50 Mad,, 740

, BEC. 374 —Tuguest under—
Yoy ies of statements made at— Accused’s right fo obtain—Same procedure as
ander sec. 162 - Post-mortem certificate— Inguest veport— Accused's right to
copizg of.] Statements made ab an inguest onder section 174 of the Code
of Criminal Procedure are statements made io a Police Officer “in the
course of an investigation under the chapter” under scetion (62 and not
being public documenus, en ncoused is not entitled to copies of snch state-
ments. An nccused is entitled to copies of the post-mortem cvrtificate and
of the inguest report (excInding statements therein). In re Peramasami
Naidu, (1824) 22 LW, 784, reforred to.

Maruithumuiiu Kudumban v. King-Emperor - .. (1927) L.L.R., 50 Mad,, 750

; SEC. 238—Pergons geparae
tely engaged in fishing in prohibiled walers—No common ohject or common
intention—dJvint triul under 38, 379 and 447, Indian Panal Code——Same trans-
activn— A pplicability of.] Where a number of pergous were sll saparately
engaged in fishing, and wers merely several poachora guthered in the sams
place at the same time and there was no evidence of 2 common object or a
common intention, and the said pergons were sried togeiher for offences
under sectious 379 and 447 of the Indfan Pensal Code as having baen com-
mitted in the course of the sams transaction, and convicted, held, that the
accuged oug_ht not to have heen tried t.ogether and that such joinr, trial was
not a mere ivegalarity. Whenever the apphcabxhty of ssction 239 of the
Criminal Procedure Code is doubtful, it is far better that the accmsed
should bLe tried separately. Maal Maknlakat@ Subbadwu v. King-Emperor,
(1915) 28 M.Ls. J 381, followed ; Empersr v. Rafuz Zaman Khan, (1926)
I.L.K., 48 All, 325, Choragudi Venkatadn v. Iung-Emperor, (1910) L L;R..
33 Mad 502, referred to.

Semiuila Sehib v, King-Emperor .. we o (1827) LR, 50 Mad 735

, 8EC, 4768—Nature pf—En~.
guiry under.] In a proceeding under section 476 of the Criminal Procedure
'Code, the naturg method and extent of the preliminary enguiry bemg at the

D
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diseretion of the Court halding i, tl.e enqairy need not be such as to satisfy
$he Conyt that ap offenes Line netually hoen commitied, the Court only having
to deride {n) whether an coffance of the kind cantemplated by the secti911
apbears to have Loor com d and (1) whether in the interests _nf justices
it ghould be further engui inte., Abdul Ghafur v. Reza Husain, (1912)
LY., 84 All, 257, approved; Pehraj v. King-Emperor, (1921) 6 Paina
L.J., 148, disseuted from ; In ro Perwacliz Verkstasublich, (1928) 24
M, LT, T, disseuted from,
Paja Reo v, King-BEmperor .. ... {1923) I.L.R., 50 Mad., 660

CRIMINAL PROCEDURE CODE, szo. 488—Madntenance order — Duration
of~-Canesllation by Couré—iife returning to live with husbend—If order
guiomatically caneclled.] The geueral principle of law that an order
whose terw is nos fised, and whosa currency is not made expressly
depondent upon the continned existence of some circnmstance or set of
cirenmstances, remains in foree until it iz cancelled, is prima facte, appli-
cable to maintenance orders passed mnder seciion 438 of the Criminal
Procedure Code.  The hosband may, on proot of circumstanoes specified in
sectirn 488 {5) or saction 489, obtain the cancellativn or modification of
the original order, as the cise may be; and antil be does that, the original
order must be deemed to be still in force, The mere fach that a wife has
returzed to Live with her husband will not bring the order to an end
auiomatically and on bor separating from him agnain, she can enforce it.
Shak Abu Ilyas v. Ulfet Bibi, (1897) 1.L.R., 19 All, 50, and Parul Bala
Zavs v Satish Ghandre Bhattacharjee, (1923) 78 1.C., 579, referred to;
Phul Kali v. Harnem, (1855) 8 A W.N, 210, diesented from,

Kaggammal v. Pandere Nedar ... rer . (1927) 1.7.R., 50 Mad., 663

, SEG. 520—~Seized property—-Title doubiful—
To whom do te returned—* Court of Appeal, confirmation, reference or
revicion '—Heaning of-—If specifies nature of application to such Courts—
Provisions regarding appeals-—-If applicable] Where the title o seized
property is douhtinl, it shonld be returned to the person from whom it was
seized, unless there are special eironmstances which would render such a
coorse unjustifiable, The Collector of Salem, (1873) 7 M.EL.C.R,, 233 ; In re
Pandhurinath Pundlik Revankar, (1916) LI.R., 40 Bom., 188, referrad to.
The phrase ‘‘ Uourt of appeal, confirmatizn, reference, or revision” in
section 520 of the Codo of Criminal Procedare designates only the Courts,
which can “modify, alter or annul® an order passed cnder the preceding
seciiona of the Code, and does not specify the nature of tke application
which has to be made to them. Such an application cannot be treated as
an appeal atiracting all the provisions regarding appeals,

S#ingrazamoorthi v. Narasimhule Naidu ... e (1927) I.L.R., 50 Mad., 916

CRIMENAL TRIBES ACT (VI OF 1924), ssc. 23—Conviction under sec, 23 (1)
(b)—Seccond and third convictions—If should be after accused’s iribe
48 declared or accused registered as member of criminal iribe—DReduc-

. tion of sentence—" Special reasons to the contrary "— Character of.] For the
conviction of an scoused person under section 23 (1) (d) of the Criminal
Tribes Act (VI of 1924) it is not necessary that hoth the sscond and the
third convictions should be after the tribe to which the aceused belonge
Bad been declared a criminal tribe or after the accused was registerea
a8 & member of & criminal tribe. The mere fact that the offence is not
of wvery serious natare cannot form a “gpecinl resson to the contrary *
for reducing the sentence. Suoh a2 special reason must be’ something
apart from the nature of the offence such as, yonth, age, illness, oy gex,
Oriminal Appeals Nog, 818 and 367 of the 1925 foliowed. Refersnce
Ko. 17 of 1924 dissented from.

Moyandi Thevan, In re S we 0w (1827) ILR,, 50 Mad., 474

BAMI_&GES-—_—Decree Jor—Breach of contract against dnsolvent ~ A ppeal—Adjudica- ‘
tion during pendency of—~Official Receiver—If can continue :—See * PROVINCIAL . ..

. INsOLYENCY AcT, 55, 2, 20, 33, 49, 50 .., e 161
DEBT GF‘ DECEASED FATHER==Decree against son—Liabslity of som to be )

‘ n@;u&m@ed —8ee ¢ Provinerat INsonveNet -AoT, s8¢, 2 (@) (@) ¥ ... .. - 981

PEFAMATION=Lowyer making siatements in courss of ofaas@nal‘ﬂuty"é-«-— C

. Bes " Ixp1aN Pe¥an QODE, sEC; 499 . T A .

e a8 .y
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DISCHARBGE—Order rofusing—Efect of i—8es © Pravixcial INsoLveENCY Acr,
£5. 28 AND 4277 . . o . rer . 977

- e 828

DISTRICT MUNICIPALITIES ACT, MADRAS (V OF 1820), =1 93 (3) axp
354(2) axv kvLe 28, scu,. IV—Levie of prof a-fox in fwo municipals-
tiez for the same halfercarlegnlity of —Right ¢f suié for mfund when.] I[fa
persor whp hecomes suceessively Hable in a single half-ycar to puy profes-
sion-tax in two municipalities puys it in one, uithongh it be the secoud he
sequires excraption, uwnder section 82 (8) of the Madras District Menieipali-
ties Act, from {kdbility to pay it again inthe first. Rule £35 of Bchedule IV
of the A«i bars a suit for refand of tax paid, only if the wunicipaliry is
empowered to nake the demand and not otherwise.

Munigipal Csunil, Suddalore vo Krizhnan Nembier, (18275 1.L.R., 50 Mad., 987

sve . s .

DISTRAINT :—See  Eszates Lavwp Acr, 8, 212 (B)

,  Sne. 249—
Machinery Likely 0 he dangevous to human Iife— Quiside public, i limited ip~
Madras Leoewi Boards Act (XIV of 1820), rcge, 198 — Efect of — One statufe
cancelling uncther—Test ©f.7 Muchinery likely to be dangercons fo human
life within ibe term of Schedele V (¢) of the Madrar Diatrict Monicipalities
Act ig not confined to machinery dangeronus to the ontside public. Haman
lifs means the life of any person wheather he he within or without the
premines of the factory. Section 249 of the Act haw not been impliedly
repealed by section 193 of tho Madras Lioeal Boards Act, a8 the two are not
mutually destructive.

Public Prosecutor v. Ranganayakule Chetly « {1827) 1LL.R,, 50 Mad., 843

, £8, 240 axp 250
= Permission wnder scc. 350 obtained—1If licence under sec. 248 mecessary.]
Perwissicn obtained under section 230 of the Distriet Municipalities Act
(Act V of 1820) io construcr or establish a factory or instal machinery
does not absolve a persou from taking out a licence under section 249 to
work the sume, The cbject and seope of the two scctions are entirely
different. Section 240 contemplates an annual payment for the nse of the
machinery, while section 250, a puyment once for sll, for installing is. In
re Smith, (10201 45 M.L.J., 731, approved, In ve Ramachandra Rao, (1820) 45
M.1.J., 855, referred to, Criminal Revisinn Case No. 503 of 1925, dissented
from.

Muthu Balw Chetty, In re

e en . (1827) LLR., 50 Mad., 467

ELECTION==Only . onz candidate mominated—-Deemed elecied—If election
petition livs :~Srce ** LovaL Boasos Acr, Mapras (XIV oF 2020)” .. e - 88

ESTATES LAND ACT, MADRAS (I OF 1908), szc. 3, crn. (2) (¢} axn (d),
880, 6—Regnlution XXV of 1802—Jagir—* Unsettled jagir” meaning of—
Unsettled jugir, whether an estate under the Estates Land Act, sec. 3, ¢, (2)
(6)Y—Enfranchisement at tnam settlement, effect af—-Tenants of ryoti lands in
a jogir—Tenants in possession of landse at the tiine the Estates Land 4ot cama
into force—Tenants, whether acquived oceupancy right wnder sec. 6 of the
Aet] A jagiris a grant of land for life or for a definite namber of lives
in consideration of services, nsually wilitary, rendered to Government, in
order thet the grantee may mainfain & certain dignity and state. Whers
in respect of certain wvillages granted by the East India Company in 1829
to a person as a jagir for three generations, the deed of grant styled the
villages a jagir, the Officers of the Company consistently adopted that .
nomenolatore in their documents such as the Inam Commissioner's Repart, -
and the grant incinded the villages as a whole including waste lands and .
poramboke as well as the cultivated ayakut, Held, that the grant was not
merely of the land revenue and the villages were therefors not an inam
falling under section 3, clamse (2) (d) of the Madras Estates Land Aect;
that, even though mersly calling a village a jagir will not oonstitute it
a jagir, still the terms of the grant and the ciroumsiances abovementioned
showed that the grant in this case was a jagir, and there was no foundation in
statute ar authority for the view that the term * jagir’’ in section 3, olanse .
(2) (]%) of the Act, must be limited to jagirs granied before the advent of
the East India Pompany ; that the word *‘ unsettled ™ in seotion 3, clause

-1
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() (o) of the Act, qualifies jagir as well as palaiyarm, and the jggir raferred
to thevein meanps only an unsettled jagir, as a Eett‘led jagir would be
incleded in ¥ permanently settled estate”” mnder section 3, clause (2) (a};
that a jagir which has not hean  settled e:the:r under the pfzrn}ane::t
settlement regulation or wnder the Inam Rulesis an unsettled jagir, and
mere confivmation by the Inam Commissioner as an inam would not amonnt
1o o settlement ; and thak an unsettled jagir is consequently an estute, and
tho cultivating tenanta in possession of ryoti land and not old waste, in an
unsettled jagir, at the time tive Madras Estaies Land Aot came inta force,
mequired accupancy rights therein under section 6 of the Aok, even though
they bad no occupaney rights before the Act.

Ramasami Kevundan v, Pirwpathi Kavundan oo (1827) LL.R,, 50 Mad., 10

ESTATES LAND ACT, MADRAS (I OF 1968), sec.3 (4) (o) avp ()—Wells
dug at very small cost und planting coconud gardens, not improvements.]
Wells constructed by digging small pits in nandy soil at a very small cost,
in which undergronnd and surface water naturally collecls are not * im-
provements * within section 8, clause (4) {(2) of the Act. Cocowuts are not
© froits ? and planting coconut gardeus is not planting “ fruit gardens®
within section 3 (&) () of the Act and hence it is mot en improvement
within the seolion, Second Appeal 571 of 1910 explained and dissented
from.

Vellayappa Chetty v. Subramaniam Clettiar wo (1927) IL.R., 50 Mad., 483

,s8. 8 (10), (16), 6, 8 anp
185~Conversion of rynts lands into private lands by a zamindar before the
Aet—Tense of such lands after the Act for a period——No cceupancy right—
Bec, 8, mot retrospective.] DBefore the Bstates Land Act (Madras Act I of
1408} it was comgpetent for a zamindar to convery what were ouce ryoti
lands into private or kamafam lands and to hold them as such; and if
aftae the Act o porson is let into possession of such converted lands either
as ijarsdar {lesgec for a period) or as the agent of the zamindar, he does
not thereby acynire ocoupancy rights therein, Section 8 of the Act is not
retrospective,

TVesrabhadrayye v. Zamindars of North Vallur v (1927) LL.R,, 50 Mad., 201

- -—=, BEQ. 212 (B)—" Distraint
duly made ' Distraini—Essence of—When complete)] The essence of a
distraint 35 the act of taking out of the possession of the real owner and such
®ot is not completed until the taking out of the possession of the real owner
is complete, Where caitlo seized for arrears of yent under the Estntes
Land Act were gtill in the owner's pen and the person distraining was
proceeding to drive them ont of the pen, and the owner preventet(’i him
from mo doing, Reld, that the distraint was nobt complete, and that such
interference coustituted resistance to s disteaint duly made within the
meaning of section 212 (B) of the said Act. Navayane Reddi v, Dywadee-
nachar, (1925) LL.R., 48 Mad,, 503, Qistinguished.

Satyamarayunamurti v, Ramayye s (1827) LL.R., 0 Mad., 329
EVIDENCE ACT (INDEAN), sec 27:—8es “‘ ACCUSED ¢HARGED WITH MURDER
AND THEFT " ... w274

a e (I OF 1872), seo. 92 :—See * C1viu PROCEDURE Copz, 0, XXI,

EXECUTION-8s, 21, 37, 88, 150, Civil Pracedure Clode (Vof 1908)—Preliminary
morigaye decree—Transfer of territorial juris€iction thereafter 10 another Court
~Papaing of final decyres by the first Court without objection—Right of the firse
Uqurz ta order sale of mortgnge properties.] After the vassing of a prefi-
mipary mortgago decree, the Conrt that passed ib ceasbed to have
territorial jurisdiction over any of the mortgagad properties, Aftera Anaf
decrge wan paesed by the sama Court without any objection by the mort-
%;im—, the mortrages applied to that Court for sale, Held (1) that that
Conrt bad: no power {o order n sale of the properties, thongh it can receive
fa application for sale and tranemit it o the Oourt having territorial
jurisdiotion and (2) thay omission to objeot to the jorigdiction ¢f that Coort
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to pass the final decree estops the mortgagor only from disputing the validity
of the final decree but does not estop him from objecting to the jurisdiction
of that Court to order a sale.
Bivaskanda Raju v. Raja of J2ypore o (1927) LLR., 50 Mad,, 882
BEXECOTION—Applicatisn for—Dismissal for dz2feuli—Restoration—0. IX, . 3 —
if applicable :—3¢e ¢ Civin Procepure Cebk, s, 15177 a7

Application for, of decree—Agpplication by judgment-debler fo
record  satisfastion—Stedement by decree-holder objecting—=Subseyuent
application for exccubion mere than three years from lasé application for
ezecution—Step in aid of execution—Pendency of application if necessury —
See * LIMITATION ACT, akT. 1827, . 49

Application for——TFiled more than twelve years from the date of
the decree but less than twelve years from the dale of sule of hupotheca—
Combined decyee againg! person and property— Limitation—Bor ofi~—See
“ Civin Procepore CobE, spc, 487 e

Sale of properiy mot belonging to judgment.debior and purchesed
by decree-holder and satisfuelion—drt. 166, Linitation det (IX of 1008)—
Application by decree-holder o set aside sale and for further cxvecuiion, after
thirty days afier sale—Mainiainebility of.] A decree-holder got the proper-
ties of aome ooe other than ths judgmenti-debtor sold in exeeutitm of his
decree, purchased them himself and entered up satisfaction. More than
thirty days after the sale, he fonud aut his mistake and applied for further
exeoution by setting aside the sale. Held, that the application for further
exerntion wasg unsostainable as the sale though of a stranger’s property
was not void and a8 the prayer for sctting it aside, which was & necessary
preliminary for further exeoution, could not he granted, being barred by
article 186 of the Limitation Aet. Thalur Barinha v. Jiban Ram Marwaers,
(1914) L, L.R., 41 Calo,, 590 (P.C.), and Tirbuwan Bahadur Singh~v. -
Rameshar Baksh Singh, (1906) LL.R,, 28 All,, 72 (P£.C.), distinguished.

Mythukumaraswami Pillai v. Muthuswaemi Thevan, (1927) LL.R,, 50 Mad., 639
EXECUTOR—Removal of :—See “ SuccrssloN Aor, sEc. 3017 ‘o . 956

FACTORIES ACT, INDIAN (XII OF 1811), ss. 2 [(2), (3)], 41 aAxD 46—
Groundnut deeorticating room in e building—Drying vard five or siz yards
away from wall of duil@ing—If purt of ** fuctory *—Children employed in
drying, cleaning and sorting kernels—If imcidental #o or connected with
article subject of process— Liability of cccupier.] Where a drying yard was
gituated about five or six yards from the wall of & building in which &
groundnut decorticating machine was installed, but the maid yard had
no connexion with machinery, and children were employed in the yard for
cleaning, drying and scrting the groundnut kernels, held, that the dryjug
yard wag part of the factory withie the meaning of section 2 (3) of the
Indian Factories Aot, and that the occupier (or mansger) was liable under
gection 41 as having emiployed children in work incidental to & manufac-
turing process or connected with the arlicle, subject of the process, within
the mischief of the Act. ZLaw v. Grahem, {1901]2 K.B,, 327, Paterson v.
Hunt, (1909) 101 L.T., 671, referred to.

Ramanathem v. King-Emperor .. o " (1927) I.IZ.R., 50 Mad., 834
FOREIGN JUDGMENT :—See ¢ Crvir Procepure Conk, sxe, 13 (0) ¥ ... .. 261
FORMA PAUPERIS —dpplication to sue in—Summary rejection withouf enquiry

—Effect of —8econd application—If barred under r. 15:—%es “ C1vit PRoCE- o
poRE Copp, O XXXLII" ., vor ver 63

GENERAL CLAUSES ACT (X OF 1897), seo. 8, cr. (39)—Parfnership:i—
© 8ee “Isp1an Coupanirs Act (VII or 1813}, sec. 4, ors. (1) axp (2)".. 175

GIFT—Registration—Gift of immovnble property by Hindu—Aecceptance of gifi—
Adoption by donor before reyisiration—Indian Registration Act (111 of 1887),
gec. #7T—Transfer of Property Act (IF of 1882), 88, 122 and 123.] A Hindu
executed a deed of gift of part of hisimmovable property and delivered it
to the doneo. On the following day he udopted ason, Thresdayslater the
deed was registered, Feld, that the gift was valid against the adopted son,
On delivery of the deed to the donee, there was an acceptance of the transfer
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within scotton 122 of the Transfer of Property Act, 1882, and therenpon
the gif* became cfectual, subject to its registration as required by secfion
123, Venkati Rema Reddi v. Pillati Rama Reddi, (1916) L.L.R,, 40 Mad,
204 {F.B.), and Atmoram Sakheram v. Faman Janardhan, (1925) LL.R.,
49 Bom., 358 (F,B.), approved.

Kalyonasundaram Fillai v. Keruppa Mooppanar. {1927) IL.L.R., 50

Page

Mad, (P.0.), 183

GIFT TO THE ALMIGHTY-— Whetier gift o o living person:—See “ Hixpu
Law ™ ..

G00DS :——See * Inp1ay Prvar Conr, ¥re. 294 (a)

GOVEINMENT OF INDIA ACT, exc, 106 (2) i—Se2 *“ 8MUeGLED F00DS e

GUARDIAN ad litem—Refusal to act—Effect of :—See ¢ J1vin PROCEDURE
Copr, (X3V oF 1882), ss. 458 AxD 459" ... o

GUARDIANS AND WARDS ACT (IX OF 1890), ss. 20, 20, 31 (2), 47 axp 48
— Alienation by grardian—Mortoage—Sanetion by District Court, effect of—
Necesaity and lemefit of minor—Validity nof mortgage, whether can be
guestioned—Sanction, whether conclusive as to mecessity for the morigage—

Sanction order, nor reciting mecessity, whether snvclid.] Where an aliena-

tion by way of mortgage or sale Las been made by the guardian of a minor,
appointed under the Guardians and Wards Act, with the sanction of the
District Court, the alienee can rely upon it and the alienation must be up-

- held unless the alicnes has been a party to a frand or collusion or has been
gnilty of any underhend dealing: Gengapershed Sehw v. Maherani Bibs,
(1885) LL.R., 11 Cale,, 379, followed; Venkatzsami v. Viranne, (1922)
IL.R., 45 Mad,, 428, dissented from. The fact that the order granting
sanction &id not rerite, as reguired by .section 31 (2) of the Act, the
‘pecessity for the loan does not vender the sanction invalid, as this defect is
nothing more than o mere irregularity ; the Court must be taken as haviag
adopted the grounds set forth in the petition and affidavits, even though the
grounds ara not reproduced in the order: Rameshwar Singhv. Dhanput
Singh, (19101 5 1.C., 384, and Buddhoo alias Gulab Dass v. Skeo Charan,
{1024} 22 A.L.J., 851, followed.

687
479
449

357

Raman Chettiar v. Tigngnanasembandam Pillal .., (1927) 1.L.R., 50 Mad., 217

, 88, 41 (8), (4)—Minor at-
taining majority—Digcharge of Guardian by Cowri—Accounts, filed by
guardian—Application to Conrt by quondarn minor to enquire into the correct-
ness of aecounts jiled by guardian—Cowsrt, whether competent to inquire in
proceedings wnder the det—Remedy by 8uit—Scheme of the Act—Court, not
bowund io declore guardian discharped from Uability fo minor--Dispules
beiwesn minor and guardian to be determined only by suit and not by proceed-

ings under the Act.] Where n minor, to whom a gunrdian had been

ayppointed nuder tha Guardians and Wards Act, 1800, attained majority and
the gunrdian was discharged and filed his accounts, ths Court shonld nos
hold an enquiry unrder the Act into the currectness of the accounts and
determine what amcunt or property was really accountable by the
guardian to the minor. The whele scheme of the Act seems to provide
for matters of this kind, i.e,, disputes between the minor and the gnardian,
by way of a suit by the minrr against the guardian and not by way of
proceedings cuder the Act.  Under section 41 (4), the Court is not bound to
declare the guardian discharged from his liabilities and so is not bound fo
make &n enquiry into the correciness of the aceonnis filed by him. Nabu
Begori v. Sheik Mahomed, (1900) § CW.N,, 207 ; Jagannath Penja v. Mahesh
Chandra Pal, (1818} &1 (\W.N,, 668 ; and Aldnl Hasion v. Malela Khatun,
26 C.LuJ., 44, followed 5 Bida Rem v Musummat Govindi, (1924) T.L.R., 46
All., 458, dissented from,
Bubbarami Reddi v, Patiubhirami Redds

- HINDY LAW—Adoption by a Jain widow—Consent of husband or his sapindas,
whether npcessary—Hindw Law of adopticn, whether applicable to Jaing—
Custom—Onus.] It is conoluded by the wuthority of a series of denisions,
estending over several years, that the pregsumyption is that the Jains are
govarned by the ordinary Hindu Law, unless it is shown that by custom a
different law prevails among them. 8heo Singh Rao v, Dakho, (1878) I.L.R.,

oL AR, 888 (P.C.) and Chatey Lall v. Chunno Lall and others, (1879} LLR., .

e e (1920) LLR., 50 Mad., 80
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4 Cale., 744, relied on. A Jain widow iz not competent to adopt a son to
her husband without the aunthority of her husband or the corsent of his
sapindas, in the absence of proof of & custom to the contrary, 'Lhe onus of
provina such a custom among the Jains in derogation of the ordinary Hindn
Law, iz upen the party setting it up; the fact that among certain special
gectd of Jaius in the other Presidencies such o custom has been upheld by
Courts, does not warrant a general presumption of the prevalence of tho
custom in the Madras Presideney in the face of the decision in Peric
Ammani v. Kréshnaswam:, (1893) [ L.R. 14 Mai., 182, which negatived sach
& ocustom.

Gettappg v, Eramma ... - w (31927) LL.R., 50 Mad., 228

HINDU LAW—Adoeption—Rights nf adopted son——Will--Diversion of properiy from
adnpted son —Ante-aloption agresment by natural fatior—Custom—~_Conac usws
of judicial decision.) aving regard to consensus of judicial deeisiun,
excepting that in Jagannadia v, Pnpn.) e, (1898) LL.R, 16 Mad, 400, an
arrangement made on the adoption of a Hmdu whereby the wxdow of the
&doptwc futher is to enjoy his property during her lifetime, or for a less
peried, that arrangement being consented to by the natural father before
the adoption, is to be regarded as vatid by custom. Bat an asreement or
consent by the natural father is not effectuslin law or by custom ta validate
any other disposition, taking effect after the adoption and curtsiling the
rights of the adnpted son as o co-sharer. Consequently, a will by whichk a
testator gave part of his property to his irtended adopted sen, part to his
widow for life, part to kindred, and part to charity is not hinding upon the
adopted =on, althangh before the adoption took plece the uatiural father
executed a deed by which he consented to the provisiens of the will and
gave his sou in adoption subject theretn. Review of the anthorities ia
Madras and Bombay, Palkrishna Motiram v, Shré Uttar Narayan Day, (1919)
LL.R., 48 Bom,, 542, approved. Observation in Bhasbe Rabidat Singh v.
Indar Kuniwar, (1883) LL.R., 16 Cale, 558 (P.C.) ; 16 1.A,, 83, 52, followed.

Krishnamurtht Ayyar v. Krishnamurthi Adyper, (1927) 1.L.R., 50 Mad,,
{(P.C.) vor o vee are - 508

Alienation by a co-parcencr—=S8uit by another co-parcener ¥o recovar
property aliénated or his share therein— Right of alisnee as dafendant to
demand a general partition in that suil—Proper course for olisnee, to instifuts
o separale suit fer gemeral pariviion—Decree im co-parcenes’s suit, whether
res jadicata as %o share of co-peicener im a suit by vendee for general
partition—Form of decree to bs given in co parcener’s suit.] In n snit
inatituted by a co-parcener of a joint- Hindu family against & vendee for
setting aside an alienation of o certain item cof family property by anather
co-parcener and recovering his share in it, it is not competent to the-
Court to direet a general purtition of all the family properties at the
instanoe of the aliepce-defendant. Subba (Gowndan v. Krishnamachdri,
(1922) LL.R., 45 Mad., 149, folloxed. Ramasamr Ayyer v. Venkaigroma
Ayyar, (1923) LL.R,, 46 Mad., 8135, explained, A decree in the suit of a
co-parcener to have his share of the alienated property partitioned
between him and the alienee, is not res judicaie in a subgequent suit by the
alieneo for general partition, inclnding the share in the property decrced
to tha co-parcener by the previous decree. Bourimuthw v. Favedai Pachin
Pillai, (1925) 40 M.L.J, 876, dissented frem. When a =it is instituted -
by & co-parcener to recover his share in the alienated property, thae proper
comrse to be followed by the alienee iz to institurs a separate sois for
genaral pnrmtxon =0 that the two spits moy be tried togeiher and the Courk
may be in & position ta comsider whether the property uliensied to him
should be allotted o the alienor’s share:or met. Form of the decres in-a-
suit by a co-parcener, to recover his share in property alienated by another
co-parcener, considered, - Jlanmandas Ramdeyal v,  Valebhdas, (1919)
LL.R., 43 HBom., 17, followed,

Eandasamy Udayar v. Velayuiha Uizvan .. o {1827). LL.R., 50 Msd., 320

Joint family—~ Self-acyuisition—~House built on amcestral sife—
No co-parceners at the time of building—Use of self-acyuired funds for
buildmg—ﬁdophun of a son, subsegment to coustruction—Son end futher
{iving én the houss—Superstructure, whether joint Jumily propartya-—‘Mwmg
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of funds, effect of—Inlention 2o make it joint family properiy, nece3sity for—
Evidince—Eresnmption.] Where a Hindu, who ha.‘d no Co-parceners, built
o house worth aboat forty thousend rupees, with bis self-acquisitions, on an
ancestral site worth a few ropees, and several years thereafter {xdopted a
gon nnd lived with him in the house but did not otherwise evxde{xce n
intentinn of treating the house as joint family property, on a creditor of
the son clainting o aténch and sell the son’s share in the house and site,
Held, that the mera fact that tho superstructure, which was built out of
self-aeqpired funds, wos raised on the ancestral site, did not render it joing
family property ; that the presumption was thab the father intended it to
be his self-nequired property, especially when there were no other co-
parcenvrs ; that it would not become joint family property unless he had
intended to make it snch property, and the mere fact that he allowgd his
wajor sen to live in the house along with himself, did not disclose an inten-
tion to make it joint family property ; and that consequently, the father
was solely entitled to the superstrucrure and to a balf of the site, and the
gon’s creditor was entitled to attach and sell the son’s half share only in
the site and not the superstructuro: Pithoba Bava v. Harila Bavs, (1869)
6 Bom. H.C.R., 54 (A.C.J.), followed ; Lela Muddun Gopal Lal v. Khikinda
Koer, {1581) 1 L.R,, 18 Cale, 341 (P.C.), referred to; Subbiah v, Gundla-
pudi, (182%) IL.R., 48 Mad., 104, distinguished,

Perigkaruppon Chetiy v, Arunachelam Chetty e (1927) LL.R., 50 Mad., 582

HINDYU LA W==Joint family—Suit for partition by @ son against his father and his
other sons, impleading alienecs of the share of one of the sons—Personal
debt of the fathor incurred prior to swit for partition—Debt meither illegal
nor immoral —Linbility of sons’ shares for the father’s debt incurred prior to
pariition suil—Right of alienees of sow’s shore—A4licnees’ rights, whether
subject tv Lihility jor father's debts—Suit by creditor pending suit for parii-
tion = Deerees egonerating aliences—MNes judicata,] Where a personal debt,
not being of an illegal or immoral character, was incarred by a Hinda
father, and subsequently a suit for partition was iostituted by ome of
his gons againgt the father and his other gors impleading also alienees
of the share of one of the sons, and it appeared that the father's
ereditor had, pending the partition suit, sned to recover his debt from the

- father, his sons and the alienees and obtained a decree against the father
ypersonally and the joint family estate, the alienees being, however,
exonerated, Ield, that the Hahility of tho aliences of the sons share
for the father’s debt was not 7es judicata by the judgment in the credit-
or'ssuit § that, in the suit for partition. the Couré should provide for
the payment of the father's debt which was incurred prior to the suit,
oub of the joint family estabo of the father and his sons, before directing
pariition of the estate by metes and bounds, and that the alienees of
the sen’s share were entitled to their vendor’s share, only subject to sach
liability. ’ :

Fenky Reddi v. Venku Reddi . s (1927) LL.R., 50 Mad. (¥.B.), 535

Hainfenance—I legitimate son, vight of—Right of illegitimate
daugiider to minintenance—Right fo maintenance, whether a charge on joint
Jamily property of prictive jather in the hands of his co-parceners— For what
period, if af all, right to smaéntenance extends.) Among Nattokottai
Chetties, who have heen held to be Sudras, illegitimate sons, born of a
woman Eept a4 a continnous and exclusive cononbine, are entitled to main-
tenance for their life, out of the joint family property of their putative
father in the hunds of bis co-parceners, The fact that the woman kept is &
dancing pirl it immaterial.  Subramania Ayyar v. Rathnavelu Ghetty, (1918)
I.LR., 41 Mad,, 42 (F.B ), and dnanthaye v. Vishnu, (1894) I.L.R., 17 Mad., .
180, relied on. - An iliegitimate danghter ig not entitled to maintenance out
of the joint family property of their putative father in the hands of  his
co-parceners. There js 10 basis in the Hindu Law for the view that the
father in hound to maintain his illegitimate daughter, nor is she a member
2{ tim ffamx!y of her pntativeh father’sf guparceners, 80 as to be entitled to a
‘gharge 1or maintenance on the joint family property. Parvati v, Ganpatr
Balel, (1894) T.L.R., 18 Bom,, 177, referreg ‘lh)o. ‘p i . Hanpatras

- Vellatyogpe Ohetty v, Natorajon ... we e (1927) LLR., 50 Mad,, 840
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HINDU LAW—Xinor—Suit by minsr for partition—Preliminary decree —
Division of status, whether from dats o} plaint or of proliminary decree—
Manager, accountability of —Nuture of liability of manuger £ eccounf—
Difference as to nature of accouniability, prior to and after suit—Civil
Procedure Code (Act V of 1848), O. XLI, r, 22— Decrez™ in r. 22, meaning
of—Respondent’s right to support decree on other grounds, im what cases
permitied, without fling an appeal or memorandum of vbjrefions.] In a sais
for partition instituted on behalf of & Hinda minor, if the Court holds that
a division is necessary in the interests of the minor and passes a prelimi.
nary decree for partition, it must be deemad that tho divided siaruz of the
plaintiff dates from the date of the plaint and not from that of the
preliminary decree; and the fact that the preliminary decree was passed
omn a copsent statement of the parties dovs not minke any difference;
Krishnaswamy Thevan v, Pulukaruppa Thevan, (1925) 1.L.R., 48 Mad., 485,
followed ; Chelimi Chetiy v. Subbamma, (1418) 1.L.R., 41 Mead., 442, distin-
gnished. In an ordinary suit for partirion, in the absence of fraud or other
improper conduct, the only account the kartha or manuger is liahle for isas
to the existing state of the property divisitle and the parties have noright to
look back aud claim relief against past inequality of enjoyment or other
matters ; but itis open to the pluintif to prove specilically frand, mis-
appropriation or other improper conduct on the part of the manager with
respect o such management; the same rule of accountability of the
manager applies in & suit for partition by a minor, as regards his manage-
ment prior to enit ; but subsequent to the date of seit, the plaintilf and
the defendant ( the manager) are ouly tenants-in-commoun or co-sharers,
and therefore the manager is strictly bound to account for ali receipts and
expenses and can take credit only for such expenses as have beern incurred
for the benefit or necessity of the estate, and the net income after
deduction of such expenses will have to be divided amopg the shares
according to their shares. Though the word * decree” has been used in .
rule 2%, Order XLI, Civil Procedure Code, what ths rule contemplates
really is the decision by the Court below, and it meraly enables the decision
arrived at {o be supported or grounds other than those on which the lower
Court proceeded ; and nunder that rule it is not open toarespondent to iave
adjudicated by the Appellate Court rights or causes of action which havo
been decided against him in the Court below and in respect of whish he
has filed no appeal or memorandum of objections.

8ri Ranga Thathachariar v. Srinivase Thathacharier, (1927) LI.R., 50 Mad,, 866

————— Muit-~Head of mutt, whether a trustee—Some properties in B
guesiion belonging to the mutt~—Civil Procedure Code (dct ¥V of 1908j,
se¢. 92, for removal and for a scheme, whether compatent.] Where the
- properties in question belong to a mutt, the head of the mutt is answerable
for mal-administration a8 a trustee in a general senso though he may not
be an express trustee in the English sense. Section 92, Civil Procedure
Code, is applicable to such & oage, and s suit can ke instituted for removal
of the head of the muft and for a scheme, after ohiaining the sanction
prescribed by the section. Ram Parkash Dus v. Anand Das, (1818)
LL.R., 43 Calc., 707 (P.C,), and Vidya Faruthi v. Balusemi Ayyar, (1921}
LLR., 44 Mad, 831 (P.C.), relied on; Natarejo Thambiran v, Eailasam. .
Pillai, (1921) LL.R., 44 Mad., 283 (P.0.), explained. Lo

Nelliappa Achari v, Punnatvanam Achars w - (1927) LL,B., 50 Mad,, 567

Religious endowmenf—Math—ZLoan coniracted by Mahani for

purpose of math—Linbility of succeeding Mahant—Rseceiver of math income.}

“Where the decsased head of a math has borrowed money for the purpose .
of digcharging dobies for which he is responaible a8 head, and the money .

‘hag been legitimately applied to that purpese, it can be recoversd {from the

sucoeeding head of the math. The decree should provide, as in Niladri

Sahu v. Mahant Chaturbhuj Das, (1927) LL.R., 6 Fatna, 136 ; 53 1.4, ¥63,
that on default in payment by the snccessor a receiver bo appointed of the
inéome of the math o that his beneficial interest therein may be applied
to discharge the decree. Cases as to the validity of permanent alievations
of math property, such as Palaniappa Chetty v. Sreemath Devasikamony

Pandara, (1917) TLR., 40 Mad.,, 709 (P.C.); 44 1.4, 147, are distinguish-

-able,

Vibh%zlapriyg v, Lakshmindra e o (1927) LL,R,, 50 Mad, (P.C.), 407 :
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HINDY LA We=Religions endowment— Power of karta to dedicate family properdy
— Evidence of dedication-—Apalication of profits of property.] 'The fact that
the deceased karta of s Hindu joint family regularly paid the expenses of
a choultry out of Lthe protits of a fumily property, the expenses not however
exhausting the wholo of those profits, does not establish a dedication of the
profits to the chazity. Consideration of the powers of & karta to dedicate
property of the joint famiiy to a religlous eharity.
Gangi Reddi v, Tammi Reddi vee (1927) I.L.R., 50 Mad. (P.C.), 421

Right of husband in disfress to take his wife's stridhanam—Texzt,
meaning of] 1he word “take™ in the text of Yagumavalkya, that “a -
hasliand is not liable t0 make rood the property of his wife taker by him in

a fomine or for the performance of a dary or during illuess or while under
restraint”’ does not mean  physical taking” bet means “takinz and
using,” Hence if the husband toking bis wife’s property in such circum-
stances does not actually use it, the wife still remainsits owner.

Nammalwar Chetty v. Thayaremmal e v (1927) I.ILR., 50 Mad., 941

— Trusts for public religious purposes—Gift fo God—Abmighty—
Agreement, reciting creation of gift and appointment of trustee and providing for
making of ¢ formal docwment—DNccessity for registration of the agreement—
Indian Registration dct (X1 of 1908), sec. 17 (2) (v)-—Indian Trusis dct (V
of 1882), ss. 1 and 6~—@ist to the Almighty, whether pift to a living person—
Transfer of Property Act (IV of 1882), &s. 5 and 123, applicability of, to such
gifts.] Whers a Hindu executed an agrecment, which recited that a
person hnd been constituted trastee and certain lands had been dedicated
to God Ramachandra Moorti, and also provided that he would execute a
formal conveyance and put him in possession of the lande, whenever the
trustee required, and would meintime be sccountable for the renis, on a
ruit instituted by a creditor of the donor to establish his right to attach
the property as thabt of the donor on the gronnd that no trust or gift was
validly oreated for want of o regictered document, Held, that, as the docn-
ment was merely one which recorded a past fransaction and gave another
party a right to call for a formal document, it was exempted from
registration under gnction 17 (2) (») of the Registration Act: Rajangam
Aiyar v. Rajangam 4iyar, (1923) T.L.R,, 48 Mad., 373 (P.C ), referred to;
that the docnment, constituting a trast of property for & public religious
purpose, falls within the savine clouse of section 1 of the Indiaun Trusts
Act, and that consequently seevion 5 of the Act which relates to ereation
of trosts and requires registration of deeds of trust, does not apply to the
dosument ; that o gife to God--Almighty, (as i this case), is not a gift to
& living person within the menning of the Transfer of Property Act, and
thak, canseguently, sestion 123, read with section 5 of the Aet, does moti
mpply to such a gifh, o as to require a registered document for its creation.
Though an idol is considered by a fiction of lnw a juristic person clothed
tor some purposes with rights of persons, yet a juristic person is not a
Yiving person for all purposes. Fallayyr v. Ramavadhanule, (1903) 13
BL.J., 364 ; Ramalinga Chetty v. Siva Chidambara Chetty,(1919) LL.R., 42
Mad, 440, Tammi Reddy v. Gangl Reddy, (1922) I.L.R,, 45 Mad., 281
followed ; and the principle of stare decisis applied.

KNarasimha Swami v, Venkatolingam o (19273 L.R., 50 Med. (F.B.), 687

IDENTITY OF THUMB-MARK —Judye taking thumb-mark of accused—If -objac-
tionablg —Conviction bussd on comparison of thumb-marks—If proper.] The
question of ideutity of a thumb-mark is a question of fact to be decided as
any other question of fact. There is no objection in law to a Judge taking
the thl_xmb—mark of an aceused person, it the Judgs thinks it relev;nh ; and

+ & conviotion based on'a comparison of the thumhb-niark of an aconsed person
with the thumb-mark on the document in question is not improper. Bajari
Hazam v, King &mperor, (1922) I,L.R., 1 Pab » 2i2, dissented from. Public .
Prosegutor v. Feerammal, 28 C.1. L.J,, 695, referred to.

Public Prosecutor v. Kandasami Theven ... .. (1927) LL.R., 50 Mad., 462

IMIPARTIBLE ESTATES ACT (11 OF 1904), sxc. 6-—0bjection to sale—i ‘
taken in execution:—See “CiviL Pnocxm)mk: Cone, ()'? X;KI, ‘;.:5225’:—:{601% bs 897

- IMPROVEMENTS :—S¢e * Estarzs Laxp Act (Mapras), sEc. 3 (4) (a) and (f)* 482
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INAM-- Unenfranchised personal—Suit for division— Alenation—-Fiect of prohi-
bition—Inam Rules, r, 5, cl, (3)—E8ee “ PExsions Acr, suc, 47 e 441

INCOME-TAX ACT (XI OF 1922), sec, 2 (1)—ZLand leased for manufacture
of salt—Profits dervived from manufacture of salton the lands leased—
Licefsee, whether linble to aseessment 10 income-tax in respect of such profits—
Lands so used, whether used Jjor agricuwltural purposes—* Agriculinral
purgose,” meaning of.] Income derived from manufacinre of salt in agri-
culiural lands is mot agriculfural income within the meaning of section
2 (1) of the Income-tax Act (XI of 1922); and consequently the licenses
of a wsalt factory is liable to be assessed to income.tux in respect of
profits derived from manufacture of sult on such lands.

Commissiouer of Income-tar, Madras v. Linga Reddy ... (1927 I.L.R.,
50 Mad. {(3.B.), 763

INCOME-TAX ACT (INBIAN) (XI OF 13822), sec. 2 (1) ('—.dgricultural
income—When income derived from toddu is such income.] Income derived
from toddy is agricultural income when it is received by the actual culti-
vator, whether owner or lessee of the land on which the trees grow, If

_the income is obtained by a person who has not produced the trees from

which the toddy is tapped, or has not done any agricultural operation
whereby those trees have been raised, it in not agricultural income within
the meaning of the Act.

Commissioner of Income-tax, Madras v, Yagoppa Nadar ... (1827) LL.R.,
50 Mad. (8.B.), 923

, 88. 4 (1), (2), 10 axD 18— ZLoan
adyance made by a person owning a business at Rangoom, 0 his partnership
business ¢n Penang—Interest on advance eredited in Ramgoon accounts, though
no cash was received from Penang— Hercantile basie of accountancy adopied im
tha Rangoon accounts~Income, whether accrued without or within Britich India
— Liebility to income-tax,whether under gec. 4 (1) or sec. 4 (2),] An sssessee,
who had a business of his own in Rangoon and a partnership hunsiness at
Penang, advanced a sum of momney from the Rangoon fonds to the Penang
business ; it appoared that interest om that advance was crcdited in the
acocount of the Rangoon business, though no smonunt was actually received
from Penang; tho assessee had chosen to adopt the meresntile basis in
his accounts. On his beiny assesged to income-tax in respect of snch
interest, the assessee contended that ha was not liable, as it was not income
which scerned, arese or was received in British India; Hel#, ibat the
interest in guestion was not profit or gain arising without British India, but
was income which properly acerued or arose in British India within section
4 (1) of the Indian Income-tax Act (XI of 1822), The arsersee, having
chogen to adopt the mercantile basis of accountancy in keeping his
accouns, it is npon that basig, and vpou that basis alone, that he was to be
assessed to income-tax, under sections 10 and 18 of the Act.

Commisgsioner of Income-taw, Madras v. Subramania Chettiar ... (1927) )
T IL.R., 50 Mad. (8.B.), 7656

: ,srC. 4 (2)—Resident in Brifish -
India, meaning of—Teat of residence of firm—Residence of pariners, whether
relovant in determining residence of firm~— Central conirol and management
of the whole business mecessary—~Possibility. of two or more places of resic .
dence of firm—Delegation of a poriion of the busimess, insufficient, but one of a
portion of the managemeni as a whole, necessary.] A firm or part;:emhiy
resides for the purposes of incou e-tox at a place where its real business is
carried on;and the real business is carvied on where the central management
and control of the whole of its business actually abides: De Beers Comsoli- -
dated Mines, Ltd. v. Howe, [1006) A.C., 455, followed. There may be two
such places of residence but the soggested second residence must nof
merély have a delegation of management of some portion of the partner.
ghip business, however extensive, but a delsgation of gome portion of the
management of the bnsiness as a wholes Swed'sh Ceriral Railway
Compuny, Lid. v, Thompson, [19253] A.Q., 485, followed, The question as to’
where the individual partners actually bad their places of residence is &
wholly irrelovant consideration in. determining the place of residence of
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the firm. Where, thercfore, it appeared that a firm of partners were
earrying on husiness as bankers, money-lendgrs and cloth merchants in
several places inside and outside British Tudia, that the partners rega-
larly resided at & place within the foreign State of Pudukkotai, wherefrom
thar cxercised a general sapervision and direction of their Wholg bus,\.n{ess
insidn aud outside British Indin, that they had several branches in British
Indin generally controlled from Madras and also branches ontside
Britigh India but no part of the control of the Gverseas branches ever
passed through Madras or any other branch in Brisish India, and that
profizs eurned outside British India were remitied to the Madras branch,
iel?, ihut the firm had for purposes of income-tax its place of residence
ounly outside British India and a2 no place within British Ind}a, and was
congequentiy ot liable to assessment of income-tax, for profits remitted
into British India from outside, under section 4 (2) of the Income-tax Act
(X1 of 10223,

Commigsioner of Incene-laz, Madras v. T. 8, Firm ... (1927) LI.R., 50

Mad. (8.B.), 847

INCOME-TAX ACT (INDIAN) (X1 OF 1922), ss.4 (2) aND 6G~—Reference by
Commissioner—Profits eurned or accrued outside British India— Remitted into
British Indic—-FProite accrued both beyond and within three years of remit-
tamce— Presymption, whether remittance velated to earlier or later profile—
Bugden of proof on assessge.] When a man has profits earned more than
three years befove the year of asscssment and also profits earned within
that peried, to hiscredit, in a trade carried on by him outside British India,
there is no presumption that a remittance made tn him in Britisk India,
of & sum which might fall in either seb of profits, is made from the earlier
profits and not from the later. Tae effect of section 4 (2) of the Income-
tax Ack (XI of 1922) is o cast upon the assessee the burdem of proving
that the profits accrued or arcse outeidé Dritish India more than three
years before the ywerd received or brought into British India,

Convmissioner of Income-tav, Madras v, 8. K. R, 8. L. Firm, (1927) 1L.R,,
50 Mad. (8.B.), 853

s SEC. 10 (2) (vi)—4esessee las-
ang his machinery and plant to another for rent, himself undertaking fo bear
losa due to depreciation—Asvessee entitled to deduction on account of depre~
ciation.] If 4 leases Lo B his buildings ;machinery and plant for a cortain
rent and undertakes himeelf to bear the loes arising from depreciation on
socousnt of B working the machinery, ete,, the lessor 4, if assessed to in-
copme-tax on his rent, is entitled to a deduction allowable under section 10
{2) (vi} in respect of loss caused by such depreciation, In order to claim
this deduetion it i3 not necessary that the assesses himself shonld use the
machinery and vanse the wear and tear, the assesses’s business of leasing
his machinery heing also o businuss, within the meaning of the gection,
in which the deprecintion ensues.

Commiasioner of Incomertue, Madras v. Gin and Rice Factory, Guutur,
(1927) L.L.R., 50 Mad, (3.B.), 529

—— . ¢ SEQ. 50—% Recovered,  meaning
ofj The wurds ' tax was recovared ” in section 50 of the Indian Income-tax
Act (XI of 14122) mean * tux was received by the Governmeot” and nob
sither * tux was refruded ” to the assesses in the United Kingdom under
secbion 27 of the Finuace Act, 1920 (10 and 11 Geo, V, Ch, 18), or “tax
was recovered by cowrcive provess.”’ Hence any claim for refnnd of tax
claimable under section 19 of the Indian Income-tax Act, should, as pro-
vided by wvection KO of the Act, be mude within one year from the lash
day of the year in which it was received by or paid io the Government
in India,

Commisgioner of Income-tax, Madyras v. Binny & Co, ... (1927) I.L.R,,

50 Mad. (B.B.), 920

- 8EC, 66 (2)—Cumbine ica-
tion by four asssnsees before Commdissioner to slate a(cgsa-.gzl&;efeﬁf l;;i—
Applicants, separately wssessed— Separate application. and separate fees
wiwther necessary—Combined application, whether can be regarded asvalid on
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behalf of one of the applicanis-—Time for making the epplication, whether can be
extended by the Commissioner.] Where four peveony, who were members of
an undivided Hindo family, Lot subscquently became divided and were
sepgrately assessed to income-tax, applied to the Cewmmissicner in one
combined application on a single fee of one huadred rpees, to Lave a cags
stated to the High Couvrt under section 66 (2} of the Income-tax Act (X1 of
1922), and the applicants did net puy the additional fees or elect to have
the application coufined to ore of them within time, 8 suggested by ths
Commisgioner, hold, {1) that it was not competent for four separately
assessed persons to combine their applications in one docuwent for a case
to be stated by the Commiss-aner under section €6 (2) of the Act; that even
assuming that they may, as, for instance, where the points to be ruizsed ave
gimilar, their cases must be eeparately siated as they were separately
asgessed, and they must pay a separate fes of unve hundred rupees for each
assessment under the Act; (2) that there was no proper application befors
the Commissioner for his taking action in the ease of vne of the applicants,
28 the Commissioner had offered to do that and kis offer was not aceepted ;
and (8) that the Commissioner has no power under the Act to extend the
time limited for making an applicabion under section 66 (2) of the dct.

Commissioner of Income-tazx, Madras v. Garga Raju. (1927) L.L.R., 50 Mad., 335

INDIAN PENAL CODE, szc. 204 (a)—“Goods*—Iuwmovable propariy—if in-
cluded in.] The term “ goods™ in section 294 (1) of the Indian Penal
Code includes Loth movable and immovahle property. The publication of
an advertisement of a lotiery by which the lucky winner would get o
factory for less than its veal value is an offence onder section 204 (a) <f the
Ipdian Penal Code. 8 George I, Chapter 1T, section 86, and 12 Geerge II,
Chapter XX VIII, secticn 1, referred to.

Malle Reddi v. King Emperor - v (1927 LL.R., 50 Mad,, 479

- Charge under sec. 302~ Conviction under sec.
304 (second part), Indian Penal Code—Revwision under section 439, Criminal
Procedure Cod:-—Notice of enhancement— Eflect of section 429 (4), Criminal
Procedure Code—Finding of acquitial, not complate, bus purtial] Where a
person was charged with murder and the FSessions Court wag of opinion
on the evidence that the accused had been gravely provoked and did net
fntend to cause death and convicted him under the second part of
gection 304 of the Indian Penal Ceode, and the accusad was called wpop, in
a revisiou pstition filed in the High Court, to shew canse why he should not
be convicted of murder and the sentence enhanced to one of death held,
that the High Oourt bad no power in ravisivn ander section 430, Criminai
Procedure Code, to do what was tantamouni o convert a finding of
acquittal into one of conviction, that the accused could not Le convicted of
an offence either under section 302 or the first part of section 304 of the
Indian Penal Code except on an appeal by the Local Government. Held
further, that the finding of acquittal referrad to in section 439 (4), Criminal
Procedure Code, nead not be a complete acquittal. In re Bali Redds, (1914)
LL.R, 87 Mad. 119, dissented from; Emperor v. Sheodarshan Singk,
(1922) LL.R., 44 All,, 332, followed. : C

| Subba CRukli, InT@  wo  we s we e (1927 LLR., 50 Mad., 259

, SEC, 341— Agrakaram road— Vesiedin a municipality .
—Public street—All members of public entitled to equal rights—-Obstruction
to lowful wser—Wrongful restraint— Conviclign for, if proper.] All mem.
‘bers of the public have egnal rights in publie atreets vested ina moniei- .
pality, and one eection of ihe cowmupity cannot interdict .auother
‘sootion of the communif}y from the lawful nss of the pnhlw‘ ‘Birests.

' Where the sccused, a  Brahman, obstructed the complsinant an Izhuvs-
convert to Arya Somaj, from using a road in an agraheram, the read in
question being vested in a municipality, held, that he bhad no right to
go obstract, and that he was rizhtly convicted under section 3il, Indisn :
Penal Code. Sadagope Chariar v. Krishngmoorthy Reo, (1807) LL.B., 80
Mad., 185 (P.0.), Monsur Husan v, Muhammad Zaman, (1£25) LL.R, 47
‘All, 151 (P.0.), Muchuwmarri Mulliah v. Yerravulu Gangannd, (1928) 94

+ 1,0,;, 226, followed,

Sundareswege Srauthigal v. King-Emperor = ... (1927) L.L.B,, 50 Med., 673
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INDIAN PENAL COBDE (ACT XLV OF 1385)),5@(:. 4?9,E:§GEP110§ 9~-$tatements
by @ Lowyer acting in course of ‘professivmal d,:.-fzes prima facie dejamm‘m*!{——
Negesanry [n interests of elfenf-—PLreswmpison of goo 2 _{dlf‘h“Pi'qcf of malice,
peerry reawinption——dbsolutz pristlege, if llt@lé;}bi& n 1vlndza.] \_.-Vhen-a.
lawyer is acting in the course of his professivual duties and is thus
compelled to put forward everythiug that way assish his client, good feith
is to be presomed, and bad faith is not to be presumed merely }Jef:ause the
statomant is prima fucle defamatory, but there_ must be some independent
allegation and proof of private malice from \-Vb._lf:h, in the cireumatances of
tha cuse, the Court considers itself justified in quex'rxlxg, that the statomont
was made, not beeauss it was necessary in the interests of the chant! but
that the cceasivn was wantouly seized us an opportunity to vent private
malice, Even the presence of malice will not override the presumption of
good faith, when the statemoent made was obviously necessary in the inter-
esta of the elient, and where the lawyer conld not omit to make it without
gravely imperilling the interests of his client, and woulgi, in fact, not be
diseharging his doty to his client unl_ass }'m made’ it, In re Nagari
Trikawji, (18043) LL R, 1¢ Bom., 331, Nikumje Behari Sen v. Harendro
Chandra Sinha, (1914) LIL.R., 41 Cale, 514, Niren Narewan Singh v.
Emperor, (1927} 27 Cr, L. J., 1090, McDonnel v. Empemr._(l()‘:’.? 27Cr. LJ.,
821, followed, Dubitante: The Indianlaw on the subject being found
within the four corners of the Indian Fenal Code, whether & complaint for
defamation ngainsl & lawyer for matters uttered in Court in the conrse of

his profesgional duties cannot be'entersained. Sullivan v. Novton, (1887)

1.L.R., 10 Mad., 28 (F.B.), questioned. Tiruvengada Mudali v, Tirupura-
eundari Ammal, (1920) I 1R, 49 Vad,, 728 (F.B.), referred to.

VPage

Mir dwwarrudin v. Fathim Bai 4bidin ... . (1927) LL.R., 50 Mad., 667

INQGUEST REPORT :—See “ Us1viNarn ProcepurE Cobpg, ska, 174 ... ...

INTEREST ACT (XXXIE OF 1888)—Payment of cdvance—Interest on ;—See
“CGonrtegacT Aur (INDIAN), 8EC, 787 ;

von e

Contract to supply goods :—See “ INpIAN
CoxTrace Acr (IX or 1872), sxc. 787

JANTERPRETATION OF STATUTES —Muryinal note:—See “City Municipa
Acr (Mapmas), sBe. 285 .

vee e ‘e ass

IRRIGATION CESS ACT, MADRAS (VI OF 1865)—River, when * navigable”
—Riperian proprietor using water of non-navigable river, whether liable to pay
irrigotion cess.] A river is not *“ navigable”” unless it is navigable through-
out the venr for sieamers and big boats, Where ouly one side of a
nos-navizable viver belongs to the Governmeent and thi other side belongs
to & private owner {(e.g., a Zamindar with a permanent sannad or, as'in
thiz case, an inamdar from him, the latter has a right as a riparian owner
to taks reasonable quantity of water for irrigation puwrposes withont any
lability to pay any cess under ths Madras Irrigation Coss Act (VII of
1865), the extent.of the right to take water being determined by the
oonfiguration of channels and sluices and the width of the rviver.

Bubbarayudu v, Secretury of State for India
JAGHIR —Unsettled jaghir—Meaning of :—S8ee © Tstates Laxp Act (MapRras),

Y
SR, 3 . e A e - . ee . . ven

JOINT TRIAL UNDER SS. 379 AND 447, INDIAN PENAL (ODE:—See
“Oriminal Procepure CoDE, sEC. 2397 . ... :

e “an e o :

750
94
94

733

e (1927) L.L.R, 50 Mad., 961

10

735

JUBGMENT —Order of single judge of High Court staying execution of lower Cowrt’s - -

order, pending appeal fo High Court —See * LeTrers ParEN®, MADRAS Hign ™

CougT, ¢n. 157" -

~— Refusal 1o revoke leave to sue on the original side ;—See * LErTess

~ . PargNt, cu, 1567 .,

JB?IEBICTIQN-,—G%WZ Coyrts—Buit for
EPrusioNs Ao, spo. 47 L,

wre e I aie vee

[ " oo rea

e ey

unenfranchised personal inam i—See -

re. s e L
. ® N

. 3:50
‘o
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JURISBICTION—High Court--Tsmue of writ of cortiorari—TFailure to object ¥o
jurizdictton before Lower Uourt—If bur 2o cbtaining writ:—=See “ CrrrTio-
BARI 7 ., . .- 180

~ Under section 151, Ciwvil Procedurs Cod2—1TWhen can he invoked
—Jnherent power wnder :—S8ee * C1viL Procenure Couk, sEC. 151 7 .. a7

JES TERTII:—See > C1viz ProorrveE CobE, sEC, 11 . 877
KABNAVAN—Suit for removal—LUadilify {o acevunt i——See “ MaTiBsR Law?? ., 481
KARYTA—Powers of :~See * Hnxwnv Law ” ... e 421
LAND ACQUISITION ACT (1 OF 1924), src. 8 {1)—-Toniribution nf one anna

onlit, by Govern:cont towards acguisifion—TVullidty of weguisition.] In the
absence of proof that the aeguisition of & purtienlar land is brought abouot by
improper matives or that the Lund Aeguiziiion Act is set in moiion to annoy
a private owner, the contrilintion of even one amna by the Gorvernment
towards the compensutiun {or the acgyuigition of a land for u public road
{the rest of the amonut required for the purpese being countributed by the
villugezp) sotisfies the praviso to section 6 (1) of the Aet which provides
that no deelaration of acquisition shall be made uuless the compensation to
be awnrded is 1o be paid . . . wholly or partiy ovt of the public revenue.
Ponnaia v. Secretary of Statr for Indin, (1926}, 51 ML.L.J., 338, digsented from;
Chatterion v. Cawve, 11%78) 8 App. Cus., 453, and Luchmeswar Singh v.
Chairman, Lerbhanga Municipalify, (1881) 1L.L.R., 18 Cale, 99 (P.C),
distinguished.

Senjo Naicken v. Secretury of State N (19827) I.LLR., 50 Mad., 308

, 88,18, 10 AXD 30—S8ale by landiord
of his kudivaram snterest for cash and ceriain meney rent pavable every year—
and acquired under Lond  Adeguisiticn Aet—Compensaiion— dpportionment
of —Digpuie between landlord rnd purchaasrs of kudivarem— Right of land-
. lord, whether merely to capitalized value of reni-—Interest «f landlord after
sale of kudivaram.] Where a landlord sold his kudivaram interest in the
land to certan individoals under a sale deed whereby the vendees, besides
paying & certain amount in cash were to pay also rupees four every year to
the landlurd and subsequently the land, comprizing both the melvaram and
kudivaram interests, was dequired by the Government mnder the Land
Acquisition Aet, and disputes arose as fo the apportionment of the compen-
sation amounut between the landlrd ard the vendees of kndivaram, held,
that the landlord, after the sale vf the kudivaram, has not merely a right
to receive the rent frnm the vendees, but has ssveral other rights, such as
the right to get back the land on ferfeiture of the permaneut, tenancy, and
other rights in the land ; that it would be quite unfair and ineguitable to
value the melwaramdar’s interest at a capitalized value at 20 years’ pur-
chage of the rent resvrved in Lis favoor; and that the apporticnment of
ane-third of the compenratiun amonnt to the landlord was not improger., :

Natesi Ayyar v. Kajo Maruf Sahib ... w. (1927) L.L,R., 50 Mad., 708

LANDLORD AND TENANT--Eease—Restraint upon alienction of leasehcid
interest——A lenation of @ portivn, no breach of 1estraini.] TUnless thereiss
restrietion ageinst the alienation of any portion of the demised property,a
restraint upon alieoation of the demissd promieces does not prevent the
alienation of a portion ; Chatterton v, Terrell, [1923] A.C., 578, followed.

David Cutinha v. Sulvedora Mingzes .. (1927) LL.B,, 50 Mad,, 331 )

~LEAYZ.FOR 89 YEARS —Covenant for renewal for.a further period of 99 years—

-t On sueh terms and conditions as should be judged resonable’~— Covemant,
whether uncerfaim and void-~Lessée assigning @ portion of the premises to

another— Lessee, whather competent to enfurce specific performance of covenont

Jor remewal of the whole or portion—Bpecific Relief Act (I of 1877), ss. 14 to

17, éffect of.] A lease for 99 yeurs, grantcd by the East Indiz Company in

1821, contained a elause for remewal for annther like period on the legses

paying a sum of money and “upon such terms and conditions as should be

jodged reasonable,” the entire leasehold interest becawe, by subsequent
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assignments, eventnally vested in the plaintiffs, who in their turn assigned
a major yortion of the holsing toa thii'd'pa.rby. Slxqrtly before the expiry
of the original lessc period, the plaintiffs tendered the due'amount and
agked for renewal of the lease; but the lessors wh? had previously to tke
tender given notive to the piaintiﬁs,‘to qnib.the holding, refused to renew ;
the lessors zaed to eject the plaintiffs, wl}xle the latter sued _fof Bpe?lhc
performance of the covenant for renewal, in respect of‘the enflre.holdmg,
orof the poriion in their possession, without unplemhpg the' assignees of
the othor portion : Held by Covars TrorrER, OJ. (pgreeing with VENEATA-
suBBA Rae, 4.}, tlat the covenant to remew was not unenforceable on
ncconnt of nncevtainty, Gourley v. The Duke of Son}ez'scx‘, (181:3? 19 ch,
490 ; and that assignecs of n portion only of the originally d.emlsed lands
can sne for spscific performiance cf‘ a covenanp for renewulz in respect of
such pertion only without tho assignees of the otber portions. A cove-
nank to renew is, of all covenants, the clearest czse of a covenant _which
must run with the land and is apportionable and can be specifically
enferced by the assignee of a portion of the holding, Simpson v. C’la.yt?ﬁ,,
{1838) L.J1. (CLP), &4, followed. There is nothing in the Indian 8pecific
Reliet Act {I of 1877), to forbid each assignee of the lessees from saing for
specific performance of the covenant to renew qua his portion. RHeldby
Krisuxay, J. (contra), that the covenant for renewal of the lease ‘“upon
sueh terms and conditiors as sbell be judged reasonable,”” is too vague,
wncertain and unenforeeable, and hence void; that the covenant for
renewal is o single and indivisible covenant which canuot be apportioned
between the varions assignees ; that sections 14 to 17 of the Indisen Specific
Reliel Act (L of 1477) govern this case, and specifio performance of part
of the contract cannot be dirceted as the case did not fall under the excep-
tioms specified in sections 14 to 16 of the Act.  Safiur Rahman v, Mahara-
munnises, (1807) LIL.I., 24 Usle, 832, and Graham v, Krishna Chunder
Dey, (19253 LL.K,, 52 Cale., 335 (P.C.), relied on,

Becretary of Siate for Indie v. Volkart Brothers ... (1927) LL.R., 50 M:id., 595
LETTERS PATENT (MADRAS), ct. 12:—See " SuvcaeLep Goons™ . 449

s CLe 15~=~Judgment—Leave fo sue on the Origi-
nol Bide grawted--Application to revoke leave—Order of refusal, whether and
whenappsalabic.] An orfler of a single Judge of the Aigh Court refusing
to revoke an order_gramiing leave to sue on the Original Side of the High
Court, iz not gypeslable, under clause 15 of the Letiers Patent, if the ques-.

tion. of jurisdiction of the High Court to entartain the suit is still opexn to
the defendent and can be raiged on au appropriate issue at the trial of the
suit; but if the order has- finally shut out the defendanv from thereafter
pleading that the suit shonld have been digmissed on the point of jurise
diction, then the order is a jndgment and is nappealable. Tuljaram v.
Alayagpu Chedtiar, {1812} 1.L. 1., 85 Mad,, 1, applied. :

Maharajok of Pithapurum v, Rama Rgo ... (1927) I.LR., 50 Mad,, 770

, MADRAS HIGH COURT, c1. 15— Order of single Judge,
steying exeeution of a lower Court's decree, whether o judgment within cl,
(15— appealability ofj—Party guilty of contempt by disobedience to decree,

" whetlior entitled to stuy of ezccution.| An order of a single Judge of the
Madras High Court staying execntion of a decres or order of & lower Conrt,
by suspending au injunetion, pendisg an appeal to the High Couort, is a
“judgment ¥ within clause (15) of the Letters Patent, and is hence
appealable, The long series of decisions of the High Court to the nbave
«ffext are not affected or overruled in cffect by Sevak Jeranchod Bhoyilal V.e
The Dakore Temple Committce, (1625) 49 M.L.J., 25 (P.C.} :

Pedde Jeeyangarlavaru v. Krishnamacharlu » (1927) LL.R., 50 Mad., 380

LIMITATION—Oombined mortgage decree against person and property— Applic
cetion for execulion—DFiled more than twelve yaors from date of decree but
leas ihan wwelve ysers from dais of sole of hypotheca—~DBar ;—8ee * OIVID
Paoorpure Copz, sme. 48% - e B R

s " ey ve *90. 5
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LIMITATION ACT (¥X of 1803}, Ants. 37 avD 120—Fieader aud eliont=—
Several cuses entvustrd fo same ralil- ey in each guse, stpavale und
terminating af tue end of tach case—Ewit for Gesouris contnst legal representa-
tives of pleader —Limiietion.] A plovder eugaged by a clieat tor several
cages died withoun finisidng some of tiem, In o suit by the cllent aftsr
the pleader’s death aguinsh his sors tor au acconnt of the m uevs veceived
by their father in all the es and for the bulines due o the pladatil,
hela, that the pleader was not #nt of the ellvnt saax tu entitle the
elient to say that the sgencey only on the death of the
thak the eugrgament in each d ney in respes:
of each ease terminated ot arg end, thot article =0 o fwsitution Ackh
(IX of 1508 was applicalde and that no ne Gl HYOR2 25
sgainst the sons vn the death of thelv fark the olicnt o
say that nrricie [£9 was avplicable. y v, Rame Chetty,
(10143 16 LT, g1, followsd, and Pindaban Relneri v, domun: Kanuar,
(1803) LL.R., 25 AL, 83, disgented from,
Appu Reo v. Suiba Rao s v (10273 LR, 50 Mad, 248
, AET, eation Ly dagpreesholder 8o N

set aside sale of properiy mol helonuing
sxecul-on, move than thirty doys afier sula:

debior @

for jasiber
G3Y9

+ ART. 182 lelivemy Ty
decree-heolder-purcharer, wheilor o & ] by a decreg-
holder-purchaser for delivery of prey archaved by him in sxecntion,
is & sbep in aid of exceution wichin srtiele 152, eluuse {33 of the Limitution
Act (IX of 1008), Lakshinanan Cheltips v. Kpnnemmai, (1601) LL.T., 24
Mad., 185, followued, In ovder that an cutiun by the decvee-holder
should serse us s step in ald, it iy roe sary that iz shoull be ninde
in a pending exeention a:plication, Kueahi v, Sexhaziri, (16882) 1.L.R.,
5 Mad., 141, follawed., In these mutters the principle of sfure decisis i
applicabie. .

Kannan v. Aveulla Haj@ ... (15277 I.L.R., 50 Mad., 403

s ARD. 182 (8)—idpplication for ezecuation of
decree—Application by judyment dehior {0 regard sutisfuction—Stalavent by
decree-holder, ohjecting to judgiment-delior’s applicstion—Subsequent applica-
tion by decree-holder jor executionm, wmure than three wvears from lwst
application for evecntion—Filing of statement by decree-lolder chjecting to
record of satisfastivm, wheih:r « slep en @il of erecuiion — Pendency of
erecution applicuiion, whether neceasury for effectiveness of an egpplicction
fur a step in aid of execuiion,] The filing of » statement by a decree-holder,
objecting to the judgmwent-dobior’s upphieation t record satisiaction of the
decree, 18 not a step in aid of exscution of the decrve under articls 182 (5)
of the Limitution Act (1X of 1908) awl ecannot therefore eave his applica-
tion for execution from being barred by limitation. Kuppuswaomi Chetiiar
v.. Rajagopale Afyar, (1922) T.L.R., 45 Mad,, 436, followed. Quare i—
Whether an application to bue a step in aid of oxeeution shonld be one made
in a pending execution application.

'Erishna Patior v. Seetharama Petiar e (1927) I.L.R., 50 Mad.; 48

£8, 14 AxND 18—Snit by maker of note for declara-
tion that it was chicinel by fraud and undue influence —Noinjunction ajainst
pagee filing o suit-—Dependent judgment--Limitution for @ suit on the note
by the puyee.] The fact that tne maker of a promissory nete sued the
payee for & mo¥e declaration that the note had no eonsideration and
wag olitained by fraud and andne influence wishont suing for ap injunction
to reatrain the payes from filing a sult on the note dois not suspend the
running of time for & suit on the note by tho payee, Setiu Row v. Seetha
Lakskemi Amanall, (1825) 21 L. Y., 716, followed. The principle of depend-
ent jndgment is no longer good law and no equitabls gronnds for suspension
of 4 cause of action ean be added ta the provigions of the Limitation
“Act. Naganna v, Venkatappayyu, (1928) 1L R., 46 Mad,, 835 (P.C.), followed,

Satyanarayana Brahmam v. Seethayya ... oo (1927) LL.R., 50 Mad., 417
B
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LIMITATION ACT (IX OF 1908), suc. 19—Acknowledgment :—S8ee TRAKSFER
oF PRoPERTY AcT, sEC. 85 (4) ()" o 848

8E0, 22—Civil Procedure Code (det ¥ of 1908),
0, I.,r. 10 (5)— Application by plaintiff to add party as defendent—Order
granting application—Review—dApplication dismissed-—Revision--Order by
High Court adding party—Date from which suit deemed to heve been tnst ifu-
ted against the added party.] Where an gpplication made by the plaintiff
in the origival Court to add a person as & defendant in a pending suit was
originally granted but subsequently on review dismissed by that Oourt,
end, on o Tevision potition filed against tho last order, the High Comrt
ordered that the party be added as o defendant to the suit withouat prejudice
to ony defenoe of limitation being raised by him in the trial of the suit,
keld, that the order of the High Court adding the party as a defendant,
should, for purposes of limitation, be deemed to have taken effect, not
merely on the date when it should have been wmade by the lower Court
if it had taken a correct view of the position, but on the date when the
plaintiff’s application was presented tothe trial Court; and that the suit
was not barred. Ramakrishno Moreshwar v, Bamabas, (1893) LL.R., 17
Bem,, 20, followed. Haveli Shah v. Ehan Shahid Painda Khan, (1626)
A.W.N., 502 (D.0.), distinguished. e

South Indian Indusirials, Limited v. Narasimhe Rao ... o (1927)
I.L.&., 50 Mad., 372

LOGCAL BOARDS ACT (MADRAS) (XIV OF 1920)—Election Rules wnder the
Act, r. 1--Only one candidate jor presideniship, aominated—Such cands-
date deemed elected-~Election petition jfiled against the appoiniment, com.
petency of—Blection, meaning of,] Where only one candidate for the
presidentship of a lacal board has Leea nowminated and in accordance
with the rules has been deemead to be elected, no election petition will lie
against this appointment. Blection means selection of one out of two or
more candidaces, and therefore the retarn of a solitary candidate is not,
strictly speaking, an election by the electors, for the electors have had
no say whateverin the matter.

Krishnasamy v. Gulam Muhemmad Ghouse e (1927) L.L.R., 50 Mad., 86

. . . s B 4” CL. (3)'—‘Ru788 for
slections—Xlections to Union Bourds—Jurisdiction of District Court to
transfer part-heard case—Objectivn to persomation of a voter.] Rule 4,
olansa (8) of the rnles for the cenduct of election enqeiries framed unde;
the Madres Local Boards Act (XIV of 15620) erables a District Court to
transfer to & Munsif’s Uourt even a part-heard case in the case of elections
to Union Boards. Zomindar of Bodakimidi v. Kumari Lahiri, (1918)
M.W.N., 772, followed. Even if mno objection {5 takem at the time of
election to the voting of any person personating a real voter, the same
can he taken at the slection enquiry. T

Moidern Meere Sahib v, Fernando “e ot e (1927) L.L.R,, 50 Mad., 654 -
‘3 '

o " s8, 166 (1) anp 207—
Liability of licence-holder for aet of hés servant— Person licc('nged fo _pz;)za,.

for kire on specified roads~—Conductor employed Ly hiw plies i

not covered by licence—Employer chargeg u?nder-‘as. 16()? (1 j:;dh ‘g’); ﬂo;:c;;d
Madras Locel Boards dct- Plea, act was done through conductor’s ignora .
and employer wag uneware of act—DLrinciple applicable-—Act of servant 'isﬂa;
of moater.] “}mre a porson was liconsed under the Madras lLocsl Boqﬁ
Aot to ply bis motor car for hkire on oertain specified roads an‘d :
conductor employed by him plied the car for bire on a road not co;éred ba
thé licence and the cmplojer was charged with an offerce under secti 4
166 (1) of the Madras Local Boards Aot, punishable under sootion 2@7‘@%
the game Act, and he pleaded that the conductor plied the car on hhgi:."
rosd through ignorance and that he himself was not aware of the servar :;
ot held, that the principle to be applied iu the case was that whn“l‘:
applied in the ocase of other linence-holders, such as, holders of 'hbklﬁ.'c i
hce.nees end lioences under the City Police Act; that ,the licence-hold o
hamng:.nndertaken to conform to the berms of the Iicenc’e‘amd. ﬁo 1?3
respongible that nobreach of it took place, that it was the-licerce-holder
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who did everything that was done under cover of the licence, that the ast
of the servant of a licence-holder was the act of his master, and that the
licence-holder was in law responsible for all that his servant did. In re
Sudalaimuthy  Pillai, 1 Weir, 647, Velayuda Mudalt v. King-Emperor,
(1820) LL.R., 43 Mad., 438, Queen-Empress v. Tyab Ali, (1900) LL.R., 24
Bom., 423, Emperor v. Bubw Lal, (1912) LL.R., 34 All, 313, Emperor v.
Jwala Prasad, (1923) LLI.R., 46 All, 842, referred to.
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Sivarama Mudaliar v, Muthannaniiengar v (1927) LL.R., 50 Mad,, 913

LOCAL BOARDS ACT (XIV OF 1920), sec. 193-If repealed see. 249 of Act
(V of 1920) :—5Sce “ DIsTRICT MUNICIPALITIES AcTt ™ .., s ses

seH. Vi1, on. {c)—* Storing or other.
wise dealing with’*~—Forwarding ageni—Collection of packagez of fish—
Kept im shed or godown with a wiew to consiymmeni——If comes within
mischief of 8ch, VI, ¢l 1£).] A forwarding agent, who collerts packages
of fish and keeps them in a shed or a godewn for a day or two with a view
to their sobsequent consignment elsewhere, is * storing or otherwise
desling with ” fish within the meaning of Schedule VII, clause {c) of the
Madras Local Boards Aet, The shortness or otherwise of the period does
not aflect the question. A man who handles goods in any way is dealing
with {fiem, and storing for private pnrposes apart from trade is ** desling
with”. Empe:or v. Wallaze Flowr Mill Co., (1¥03) LL.R., 29 Bom., 193,
N.E. Ry, Co. v. Mayor, etc., of Kingatoﬂn-upon-Hull, (1801) a5 J.E,, 518,
reforred to.

846

Public Prosacutor v, Saidali Kutti and Sons e {1027) LLLR., 50 Mad., 752

“LOTTERY " WITHIN SEC. 294-A, INDIAN PENAL CODE :—Ses © Cmit

Fuxp” . e e e .- N -
MAINTENANCE Illeqmmafe son—TIllegitimala anuqhier——ﬂmdu an——nghta
under—Charge i~ 8ee Bixvv Law > e . .

MALABAR COMPENSATION FOR TENANTS IMPROVEMENTS ACT
(MADRAS ACT [ OF 1908), sxc. 3—“Improv ments >—1Fhethar Act
applies to non-xgricultural holdings.] Malabar Compersution for Tenants’
Improvements Act (Madras Act L of 1900} applies only to improvements
effocted in agrioultnral holdings and vacant building sites. Henco if a
shop in an mrbav arex is let to a tenant who ngrees by his lease to remove
at the end of the term a bakery oven erecteu by him thereon, he is not
entitled to. any compensation for the oven at the time ¢f eviciion

856

240

Chathukutty v. Kunhapps s wv oo e (1627) LLR., 50 Mm},,gls

MALABAR LAW—Torwad—Karnaran—S8uit by junior membera for remnral of
karnovan—Liability te eccount— Frand and misq pproprintion alleged agninst
karnavan—Karnavan ceasing to be such by succession toa higher sphere—Main.
tainability of suit— Suit, whether can be continued a3 fo accounts~— Karnavan,
whether and when personally liahle—Liability of agent of karnavan.] Where
certain junior members of & Malabar tarwad sued for the removal of the
karnavati, on allegations of frand, misappropriation of family funds in

general snd devoting the funds to her particular branch, and prayed that

she shonld render a general account of her wanagemen and pay personally
whatever sums be found due to the family, but im the course of the suit
the karnavati censed to be such becanse under the family law of succession
she moved to a higher sphere, held, (1) that, as the removal of the
karnavati was otherwise an accomplhished fact, the suit for geuera} acoount,

not being necessary and incidental to ber removel, was not in law sustain.

able and should be dismissed ; (2) that, in a properly framed suit, on proof
of speoifio fravdulent ahemtmnﬁ or misappropriation by the karnavan, the
junior membhers, suing on behalf of the tarward, are entitled to rscover
perSonally from the karnavan the amount of which their tarwad has bean
defrauded ; (8) thaf, in so far as a person acted as agent of the karnavati,
a suit whlch would not lie against the prinecipal wonld not lie against the
agent; and that, in so far as he acted as a mere trespasser, there oonld be
no calling upon him for general accounts ; but in a properly framed suib it
would be open to the karnavan to sue such person as liable personally for
any proved act of misfensance or misapproprintion by him.

Manavadan v. Sreedevi e wa oo e oo (1897) LLR., 50 Mad,, 841

F
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MANAGER —Linbility to nccount—Nealure of t=-Sce “ HINTU Law?” s . 866
MATH ~Loan comtracted by mahant—Lialility of succeeding wmahant :»=See .
« fiivpr Law” . e 407

MOBTGAGE—~Puisne morfgugee peying of decree on prior huypothecas ion—Suit
thereajier for redemption of puisne mortyage—ZLapse of twelve years Jrom date
of hupathecation on dafe of swit—IRight of puisne mortyagee to be paid the
deerse amount.] When a pnisno morigagee pays off a decree on a prior
Lypotheention, be is sutrogated to the right of the prior hypothecatee.
He is nab cntitled to enforce the decres as such bnb can only enforce bis
charge arvising by subrogation. Tha period within which Le should enforce
it is 12 years from the date on which a suit on the hypothecation should
Lave besn bronght and not 12 years from the date of payment. Hence, if
in & mdt for redemption Dy the mortragor to redecem the pnisne morigage,
taore than 12 Fears had elapsed from the date on which a snit on the hypo-
iheeation should have been bronght, the punisne mortgegee cannot resish
redemption by claiming also the amount he had paid in addition to the
pmount due on his mortgage. Parvalhi Ammal v. Venkatarama Tyer, (1924)
47 M.L.J., 318, cousidered ; Mahomed Ibralim Hossain Khan v. Admbike
Pershad Singh, (1912) LL.R., 89 Cale., 837 (P.C.), Gopi Narain Ehawle v.
Bansidhar, (1905) L.LR,, 27 All., 325 (P.C.), applied.

Kotappa v, Raghaveyye o e e o (1927) LLILR,, 50 Mad., 626

Redemption—HMoriguge mot purely usufructvary—~Separate charge
on same property—Iortgagee’s right fo have charge also redeemed—Code of
Civil Procedure {dct V of 1308), 0. XXXIV, r. 1~Transfer of Property Act
(I7 of 1882), 83, 61.62.] Soction 62 of the Transfer of Property Act, 1¢82,
which gives s usufructuary mortgagor & right to recover possession of the
property mortgaged whesn the mortgage morey has been realized, or is
pnid, tenderad or deposited in Court, applies only %o a wmortgage which
iz purely and simply usnfructuary. ' The section is not in any way incon-
sistent with section 81 of tha Act, which enacts by implication that a
mortgager cannnt redeem without paying money due under a ssparate
mortgage or charye on the stme property, A deed of mortgage with
poesgession provided for inferest at a specified rate, and contained covenants
by the martgagor to pay both principnl and interest, By a saparate docn-
ment of the same dnte the mortgagee leased pars of the mortgaged property
%o the mortgagor, the document providing, upon its true constrection, that
wpon defsult in payuient of the rent reserved it should be a charge ’upon
the property included in the mortgage deed. In a suit for redemption and
posgession brought by an assignee of the mortgagor’s interest against an
agsignes of the mortgage, held, that the deed did consbitntg a TS
fractuary mortynge within section 62 and that under section 61 the mors.
magee was entitled to have the arrears of rent inclnded in the sum to be
paid 88 a cundition to possession ; further, that to exeluds the vent would
lead to a cirenity of nction and would be contrary to O, XXXIV, r.1, the
oblect of which ruie is that all claims affecting the equity of I"edem’ tion
shon!d be disposed of in one saib. pHo

Ramarayanimgar v. Mahoraja of Venkatagiri.  ,,, oo (1927) LL.R.,
) .L.R.,
50 Mad. (P.0.), 180

Suit for sale in a Sub-Court-~Suit against Offics 3

insolrent mortgagor-—Transaction, frandulent unfier sec.ﬁES aifdg;grzﬁ;ef ”sf
Property.Ac}-:[’residm;w Tuaens Inzolvency Act (ZII of 1809), 8s. 4, 7, 55 and
b6 - Junacgmtwn of Bub-Court e determine guestion under sec: 55 0),‘ tiw ladter .
HAet—B8perinl Act—Special forum, Insolvency Court—Provincial Insolvency
At V of 19?0), 99. 83 aend Bd—Jurisdiction of Civil Courts to detﬂfmifgﬂ
) queataon_rmsad_ under either Act.] Any question as to the invalidih& of‘a;"'
transaction, raised by the Official Assignee under the special provisions
eontained in sgchions 55 and 58 of the Presidency Towns Insolvency Aot
can be determined ouly by the Insolvency Oourt, ocnstitated under the Amt,
and nnt by the ordinary eivil Court, The principle of the decistons holéir; ;
that only Tngolvency Courts have jurisdiction to determine questions nndegr
sochions 58 and 54 of the Provincial Insolvency Act, should be applied to
cascs falling undgr sections 55 and 56 of the Presidency Towns Tusolvency

~
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Act. Mariupp: Pillaw 5. Raman Chettiar, {1919) LI R, 42 Mad,, 3:2, and
Official Rrgziver, Goinbatore ¥, Palaninewmi Chotty, (18 ')) LI.R., 48 Mad,

750, followed. Whe :ve, therefore, in a sniv for s de on a mortgags mahtmed
in a Suh.Court ug:xinsz. the Oficial Assignen and oshers, the Cowrt found
that the transaerion was pot vobdalle under eection 53 of the Trumsfer of
Property Ack, the Oguert had no juriadiction to determine, at the inatauce
of the Ofeial Assionee, whetler it was vold #s against him under section 53
of the Prasidency Fowns Tnsaly une} Avs, bat a deeree shauld be given to
the morteamwn, leaving it open to the quti 1 Asgsignee to mply to tha
Inrolveney Court to set aside the (runsaction il he coald show that the
caso fell within secticn 35 of the latter dek.

Official Assignce of Bombay v. Sundarachars e (1927Y LL.R,, 30 Mad,,

MORTGAGE BOND —Thethor certain atipuleticn regarding futcrest iz by way of
penalty :—Sze » Civen Procepora Gopp, O XLIL, ». 3377 L.
OFFICIAL RECL]VER——PMM to conlinnz eppeal when insslvent adjudicuted

during pendency of agpmi :~—See * Provincian INsvnvesey Acr, ss. 2, 20,
33,83,4,507 ver vos - . on .

ver S e

~not an igent of Court to enalile conrt to raitfy uﬂauthar—
ized aclh--Sale by—1If sec, 43 of Tramsfur of Property Act "1"1 licable :—Ses
* ProvINeIAL INsonvescy Act, ss 13 axp 1877

rax ce e

ORIGINAL SIDE, Hrgh Court—Caouse {nf action wholly or in pcz'rf i Modrasy—
See** BMUGGLED Goons” ... . . . .

vee

PARTIES==" Proper*® and * mecessary”:—~See “ O1vin ProcEvuee Cobg, O. 1,
B. 1077 ..,

e s wee

PARTNERSHIP—Ilcyulily for non-registraiton—Disaslution.~—See * PrOVINEIAL
IxsonvexcY AcTs, ss, 2, 20, 388, 49, 50"

vt res ver s see )

PENAL CODE, INBIAN, sec. 204-A 1—8ee © Cinir Fuxp ® .., e

PENSIONS ACT (XXIXY of 1871), ss, 3, 11 axp 12 —Political pensions, meaning
of —Politicael prisoner under Regulotion III of 1818— Allowence granted by
Government of India &0 swch prisoner—Arrangement botween Goverument of
India and Foreign State (Panna €tate) that the allowance should be paid by
the laifer into Government trsasury for paryment——Allowence, whether ceases
to be political pemeion-—Pangions Act, applicability of-—Agreement by the
pensgioner with his ereditor, empowering latter fo draw emonnis from #Hme o
time tn discharge of his debt—Validily of—~Transfer of Property det (IV of
1882), xee. 6, cls. (d) and (g)—~Szveczfc performance of agreement, suit for,
whether -ma.mtauuble] A pension payahle to a pnhtmd priecner by the
Government of ITndin nunder a statutory obligation tu maiptain that person
as under Begulation III of 1518, does not cease to he a political pension
because the Government of India under sone arrangement gets o foreign
State to remit the aniount to the Government freasvry for paymeunt, but
falls under the Pensions Act (X X111 of 1871). An agreement entered into
by such & pensioner with his creditor irrevocably em}'owormg the latter to
draw the amwounis from the tlen.qury from time to time in dm«.hm'ge of kis
debt and to pay a portion to the pensiorer, is void nnder the provisions of.
the Pengiong Act (XXIII of 1871), as well 28 under veckion €, cluuses (4)
and (g} of the Transfer of Property Act, and cannot he spemhcnlly enforced,
Muthusami Nayudu v. Prince Alagia Ma‘na'uala Semala Ruja, {1903y LL.R
26 Mad,, 423, followed, ; Bwhui.zbar Nath v. Imdad Ali Khan, (1891) L.L.B
18 Calc. 218 (p.C), exp(amu.l Rajendra Narain Singh v, Swndara B;m
{1625} I. 'L.R. , 47 All, 885 (P.C.), distinguished.

‘3

Pare

161

13
449
34

175
€05

.Sg,tmp Dongerchand Firm v. Mudho Singh we (1827)LL.R., 50 Ma.d,, 711

y SEC. d~—Jurisdiction of Civil C‘our?s—-—Unemfmn-
chired, personal inam lands——Suzt Sor divizion of—Suit in Civil Court, achether
maintainable and in what cases-~-Grant of larnd or land revenus— Prokibition
of aliemadion of inam lands—Rule 5, el. (8) of Inam Ruler, 185U-~Effect of
prohibition——Alienation not binding on Government but not void— Will execuled
by a sharer in the inam lands, bequeathing his 3hmre——R¢ght of leyctee to sue
. Jor pariition——Validity of berpcast 1 A mnit {or partition, between members
of the family, of nnenfranchised personal inam lands, whore the inam was
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the grant of lands and not of Jand revenue, is maintainable in a Civil Court,
ag its jurisdiction is not taken away in such cases by section 4 of the
Pensions Aect (XXIII of 1871). The abjectof rule 3, clause (3) of the I.nam
Tules of 11th October 1839 in prokibiting alienatione of inam lands is to
protect the interests of the Government, and the prohibition 'therem can
only mean that as against the Government all alienations are jpoperative,
not that they are void: so long as the G—overnment.do not step in to enforce
their rights, whatever they are, by ignoring the alienation, it is not open to
others to question o transaction which amounis to an alienation ; Fenkaia-
rama Ayyar v. Chandrasekhara Ayyer, (1921) 1.L.R., 44 Mad,, 63_2, followead,
Where, therefore, @ sharer in certain unen{ranchised personal inam lands,
after a division of status in the family, made a bequest of his_share therein
in favour of his wife, the latter is entitled to swe in a Civil Court for
division of eguch lands by metes and hounds in respect of her husband’s
share beqneathed to her undor his will,

Faidyanathe Ayyer v. Yojambal Amwmal .. s (1927) LL.R., 50 Mad., 441

PLEADBER«={gency—Suil for accounts against legal representntives of pleader :—

See * LIsITATION, Axrs, 89 Axp 12077 .. . - 249
POLITICAL PRISONER UNDER REGULATION KNI of 1818 :—See “gPrn-
sions Acr, XXIIT or 1871 we 711

PRESIDENCY TOWNS IXSOLVENCY ACT (I[l of 1909), 8. 4, 7, 55 axD
56:—See “ MorTGacE " ... we 778

, 88, 55 aND 56—
Questions arising wnder—appropriate forum s—See ¢ MORTGAGE™ .., . 776

88, 55 AND 56-~
Insolvent tramsferring all his groperty to a simple creditor without providing
for other creditors—Enowledye of transferee—Good faith and consideration—
Onye.] I a person in insolvent circumstances transfers all his properties
to one of his creditors solely for & past debt, without providing for his
other ereditors to whow he was heavily indebted, by meons of an antedated
decd of iransfer, and the transferee, a relation of the transferor, takes
the transfer knowing all the ecircumsbances, he is not a transferes'in gand
faith within the meaning of scction 535 of the Presidency Towns Insolvency
Act (ILT of 1209) aad his transfer is liable to be cancelled under the section
if the transferor is adjudged insolvent within two years of the transfer,
The onus of proving that a parbicular transfer effected by the insolvent is
vold as agaiust the Officinl Assignee under section 56 of the Aot is on the -
Official Assignes, whereas the onus of proving good fuith and valuable
congiduration in a ease coming under section 55 is on the transferee.

Official dssignce, BMadras v. Sheik Moideen Rowther ... (1927) LL.R.,
59 Mad,, 948 -

e y SEC. 116—0rder of
adjudication, bused on gertain acts of bankruptcy— Conciusiveness of the order
a8 to ekaracter of the aeis—Effect of order only as #o acts furnishing grounds
Jor adjrdication—Order a8 to character of the acts whethar binding on trans-
ferees—Duty of Oficial dssignee to apply wunder the Act to set aside
tmnsfers,‘ etc,, comprised in the acts on which adjudication was based—
Ayplwu,gwn by Official £ssignee—Cause of action—Fraudulent preferenca—
Conversion—Amendment.] An order of adjudication, based on certain aobs
of the insolvent being regarded as acts of bankruptey, is not coneclusive as
te the character of such acts in all its legal conseqnences; the decision ag
to the character of such mots, apart from its farnishing ground for adjudg-®
cabion sx insolvent, is not binding on the parties affected thereby who have
not had any opportunity of being heard in the matter: butthe Ofocial
Assignee iz bound to take the ordinary procedure prescribed by the
Insolvency Act to set aside the frandulent preferences and payments, if any,’
constibuted by such acts on which the adjndication was foundefi’.' T e:
expression * duly made * in section 116 of the Presidency Towns Insolvency .
Act, oonstrued, Where an Official “Assignee applied to recover an 4mount
from & garnishee alleging a cass of fraudulent profersnce but the facts
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Page
proved showed a case of conyersion, the Official Assignee was not entitled
to amend hiy petition at a late stage, or to withdraw his application. Daty
of Official Assignee, more than the lay pablic, in making such applications,
to set out the exact grounds or cause of action properly and definitely,
pointed ont,

Official Asgignee of Madras v, O.RM.Q.R.E. Firm ... (1927) TI.R., b0 Mad,, 54L
PROFESSION TAX:—fee “ DisTriCT MONICIPALITIES AcT [MADRaE), sEC. 83

«es

PROVINCIAL INSOLVENCY ACT (V OF 1920)—Two poriners liable on a joint
debt—Azis of bankruptcy by ench during continunance of debt—Single petition fo
adjudicate both as insolvents, maintainability of.]  If two partuers are Hable
on & joint debt and each of them is gnilty of acts of bankruptey during the
continnance of the joint debt, by making alicnations caleulated to defeat
or defrand the creditors of the firm, a single petition to adjudga both of
them as inselvents is sustainable, thongh they may not have gommitted &
joint act of insolvency. The test is wheilier if the petition were troated as
a suit, the suit would be tad for multifaricusness,

Punniah v. Kesarmal Firm we (1827) LLLR,, 50 Mad,, 256
L3

85, 2, 20, 83, 40, 50—=Suit
by vendor for damages for breach of contract for purchase of goods—Decree for
damages—Apypeal by vendee—Tendee adjudiceted insclvent subsequent ko
filing of appeal—Right of Official Recciver to continue appeal—Suit by vendee
1o rocover deposit-—Decree dismissing suif— Appeal by vendee—Vendee ad-
judicated insolvent pendimy appeal—Righi of Offcial Receiver to continue
appeal—Remedy of Official Recesver against decrees for damages agasngt snzols
veni~—Qfficial Receiver entitled to contest such decree by taking proceedings
under the Insolvency dct.] Where a decree for damages was passed againgt
o vendes in a suib against him by the vendor for damages for breach of
oontract, and the vendz2e appealed against the decree but was adjudicated
insolvent during the pendency of the appeal, and the Official Reosiver
claimed to continue the appeal, held, that section 59 of the Provismeisl
Tusolveney Act (V of 1820), doea not authorize the Official Receiver to
appeal, or enntinue an appeal already preferred by the insolvent prior to
his adjudication, against a decree for damages in @ suit for breach of con-
tract against the insolvent; the expression “ relating to the property of
the insolvent” in clause (d) of section 58, does mat mean “ gffecting the
property of the insolvent.”  The Official Receiver is nob without remedy
against deorces for damages passed against the insolvent, because the
decree is not, kinding on him but it is open to him to contest the validity
of the decrec as & debt, in proper proceedings taken under tlie provisiona
of the Provincial Insolvency Act (V of 1920), such as sections 33, 49 and
§0 of the Act. Where, however, an insolvent before his adjndication, had
instituted a suit againat hiz vendor for the return of a deposit of mouey .
made by him with the latter onder a contract for sale of goods, alleging
breach of contrsct by the latter, but the smit was dismissed and the
former appealed prior to his adjudication, the Official Receiver is entitled
to continue the appeal, because in this casa the deposit is the insolvent's
property which hecame vested in the Official Receiver under section 20 of
the Provineial Inzolvency Act, 1920, and section 68, olause (d), expressly
authorizes the Offisial Receiver to institute or continue legal proceedinga
rolating to snch property. oo

Bubba Ayyar v, Munisami Ayyar .., .. we (1927 L.LB., 50 Mad., 161

sEC, (2) (¢) (d)—Desree againgt
sapv for debt of father—Liabilily of son to adjudication under the Act,] TUntil
thefs ig a personal decree under section 52, Civil Procedure Code, & decres
against a person as the legal representative of another (soch as in this onse
a decree against a son for the debt of his deceased father to the extent of
the assets in his hands) does not make him liable ta adjudication under the
Provincial'Tnsolvency Act. The Official Assignee of Madras v. Palaniappa
Chetty, (1918} LL.R, 41 Mad,, 824, followed ; . Muthuvesrappa Chettiar v,
Sivagurunathe Pillad, (1826) LL.B., 48 Mad., 217, considered,

Nagasubrahmania Mudaliar v, Krishnamacharior ... (1937) LI.R., 50 Mad., 681
N .
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PROVINCIAL INSOLVENCY ACT (V OF 1920), szc. 9, ous. (a) avp (B)—
Petitioning ereditor’s right to present insolrency petition if entitled to Rs. 500
on date of preseniing petition— Some certoin future tne)’ meaning of--
Section 25, giving discretion to Court.] According to clanse (a) of section 9
of the Provincial Inzolveney Aet (V of 1920}, it issufficient if the petitioning
areditor is entitled to a debt of Rupees Five Huondred on the date of
presenting the insolvency petition; it is nob necessary that he should be
entitled to that smount on the date of adjudication also. 1i is immaterial
that by the later date the amonnt gets reduced as the result of an appeal
or counter-sait by the debtur. Adjudicaiing a debter on a oreditor's
petition is discretionary nnder section 25 of the Act,

Venkatarama dyiar v. Buran Sherif ... o (10275 TICR,, 50 Mad , 828

(IEOF 1967), ss.16 AxD 10=0Order of adjndi.
gaiion passed bu OffciulBeceiver om reforemcr by Disirict Cowri—XNo ordey
passed by Court appointing Official Receiver as Receiver of insolysnt’s properties
—Sale of joint family immovable properties by Qjficicl Regeiver --Validity of sale
‘of insulvent’s son’s shave—Suit by son for his share as wunaffected by the
Regeiver’s sale~-Subsequent order, by District Court, appointing Official
Receiver as Receiver of propertfes with effect from date of edjudication—-Sale,
whether validcted thereby-~Transfer of Property Act (IV of 1882), sec, 2¢e(d)
and sec. 43-—~Applicabiliiy of the sections to sales by Official Receiver—Official
Receiver, whether an ggent of Court—Ratification~—~Sale by Receiver, whether
@ tromsfer falling within see. 2 (d) of the- Act] An application by a person
to @ Distritt Court to be adjudicated ap insolvent was referred by the
Qourt to the Official Rroeiver for disposal; the latter adjudicated him an
ingolvent ; the Canrt did not however pass ap order appointing the Official
Regeiver as Receiver of the insolvent's properties; the Official Receiver
8old certain joint family immovable properbies belonging to the insolvent
and his son; the latter sued in o Distrier Munsif’s Court for a deelaration
that the sale of bis share was invalld and for partition and dclivery of his
share from the vendees ; pending the suit the District Court passed an
order appninting the Official Receiver as the Receiver of the in<olvent's
properties; on tha vendees contending in th suit that the sale by the
Officia]l Receiver was validuted by the salsequent crder of the District
Court appointing him Receiver of the insolvent’s properties, held (by the
Full Conrt), that the Official Receiver was not en avent of the Court, so as
to enahle the Court tn ratify pnauthorized ncts done by the agent; held
(by the majority of the Court, KRisuxav, J., digsenting), (e} that a sale by
sn Official Recotver in ireclvency was nmot a transfer by operalion of
law or in exeention of, 8 decree or order of Court, falling under
- seotjon 2, clanse (d) of the Transfer of Property Act; and that con-
sequently, section 43 of the Act way applicable to such a sale ; and (b) that
although at the tinie when the Official Receiver sold the properties he had
no title vested in him in the absedce of an order appointing him as
Beceiver of the ingolvent’s properties, still as the Receiver acquired -title
subsequently by the subsequent order of Qourt, the sale operated on such
subgequently acqnired interest under section 48 of the Act, and beczme
valid. Held by Kpieanax, J,, that a #ale by an Official Receiver i in the
nature of a Court sale, and there is no implied representatior as to title
involved in it; that the Official Receiver’s sale falla under the word
* transfer by order of a Uourt of competent jmisdiction™ in section 2,
olunse (4) of the Transfer of Property Act, and that consequently section
43 of the Act is not applicable to snch sales.

Basava Sankaran v. Anjangyuiu ... wa e (i927) LL.R., 50 Mad., 133

——— - 86, 28 (7) AND 58-—~TFoluntary
alienation within tico years prior to presentativn of pelstion for insolvency——
Voidability of.] Though section 53 of the Provineial Insclvency Adt (V ef ™
1620) enacts that a voluntary trans’er by an insolvent is voidable a#
agaiokt {he Receiver if the trumsferor is adjudged insolvent within two
years of the transfer, yet as an order of adjudication relates back to, and
takes effect from, the date of presentation of the petition for ingolvendy,
8 voluniery trensfer made within two years prior fo the-date of presenta-
tion of the petition for ineclvency is voidable though it is beyond two
yenrs of the dete of adjodication. Section 53 of the Aot musb he resd
along with section 28 (7) of the Aet. Sankeranarayana Aiyar v. Alagori -
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Aiyar, (1918) 35 M.L.J., 286, followed ; Nagindes v. Gordhandas, (1925)
LL.R,, 49 Bom, 730, and Ghulam Muhammad v. Panna Ram, (1828) 72
1.0., 433, diszented from.

Rangiah V. Appaji Rao . (1227) L.L.R., 50 Mad., 300

PROVINCIAL INSOLVENCY ACT (V OF 1920), ss. 28 axD 42— Refusal to
order final dischurge, whether o termination of insolvensy procesdings—No
annulment of adjudication.] On an order of adjudicaiion, the property of
the insolvent vests in the Official Receiver under section 28 of the
Provincial Insolvency Acé and it comtinues to be so until the insolvency
proceedings terminate in any of the ways indivated by the Aect, such sas,
annulment of the adjudication. An order refusing under section 42 of
the Act the final discharge of the insolvent does not terminsie the
ineolvency proceedings and does not, therefore, enable a decree-holder
to apply for exeoution against the insolvent, without tho leave of the
Court. v

Alamely Ammal v, Venkatarama Tyer .. {1927) LL.R., 50 Mad., 977

8s. 53 AND 75 (3)—Appeal
filed without leave— Petition jfor leave afier filing of appedd, validity of
appea®—Debtor in insolvent circumsiances transferring all his movable and
immovable properiies fo {irustee for disiribution among his creditors—
Trustee, 1whether a purchaser in good faith and for valuadls conzideration—
Indicn Trusts et (Il of 1882}, ss. 4, 5 ani 8.1 In caser of appeals
under section 75 (3) of the Provincial Insolvency Act (V of 1920) it-is
not necegsary that leave to file the appeal should be obtained before
filing the appeal; it may be obtained after. Amnaniomarcyan Adygar v.
Sankaranarayang dyyar, (1924) LI.R., 47 Mad., 673, fellowed. A deed of
trust by a person of his properties for payment of his dehts is not valid
unless i6 i3 an actual transfer of his properties and otherwise econforms
to the provisinns of se-tions 4, 5 ard 8 of the Indian Trusis Act. If the
intontion to transfer both moval:les and immovables by means of 2 deed
is one and indivisible and if the transfer of the immovables is invalid for
gome reason, 8.2, non-registraticn of the deed, the transfer of the movables
too cannob take cffect, A trader who could not pay his debts in the
ordinary course and who was in financial difficulties transferred to a
trostee all hig movable and immovable praperties for distribution among
his creditors and filed his petition for adjudication as an insolven’ within
three months of the transfer. Held, that the trustee who took the
properties for auch distribation with knowledge of the debtor's circum-
stances wa8 not a purchaser in good faith and for vuluable consideration
within section 53 of the Provincial Tneolvency Act, Dfficial Receiver of
Trichinopoly v. Somasundaram Chettiar, (1016) 30 M.L.J,, 415, not followed;
Ez parte Hillman, In re Pumfrey, (1879) 10 Ch. D., 622, followed.

Official Receiver, Quddapah v. Subbiak e we (1927) LL.R., 50 Mad,, 815

B8. 53 aND 54 :—8ee ** MorT-
©GAGE " ... e e e e w776

'PUBLIC OFFICER—Suit against—Notice:—See * Crvi, Proczouzr Coum,
sxc. 80" e .t v ves s . e 239

PUBLIC OFFICIALS —Immunity from prosecubion without sanction—Eztent.
of—dct arising owt of abuse of official posiisun, and not purporfing to e
official ~Mumicipal Chairman—Threatening injury fo woter's property with
intant to imfiuence his wote— Complaint under sec. 54 {a) of the Madras
Disirict Municipalities Act (V of 1920)—Sanction under sec, 187 of the
Criminal Procedure Code (Aot V of 1898)—If mecessary.] The privilege
of immunity from prosesution’ without sanction accorded to public officials
only -extends to acts which can be shown fo. be in discharge of official
duoty, or fairly_purporting 10 be in such discharge. A proseoution for an -
offence arising ont of an abuse of official p-sition by an act not purporting
4o be official daes nat require sanckion under section 197 of the Code of
Criminal Procedurs, Where & complaint against a Chairman of a Municipal
CQouneil charged him with an offence under sectiva §4 () of the Madras
District Municipalities Act (V of 1920) in thal he threatened & voter
with injury to his property, with intent to induce such voter to vots for
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a candidate or to abetain from voting, beld that sanction under section
197 of the Code of Criminal Procednre (Act V of 18%8) was not necessary
for the iustitution of the complaint. Sheik Abdul Eadir Suheb v. Empercr,
(1918) M.W XN, 3B4, at 388, followed ; In 7¢ Gulam Muhamsmad Sharif-ud.
danlah, (1886) 1.L.1., 9 Mad., 436, dissented from; Municipal Commis-
soners of the City of Madras v. Bell, (1202) LL.R., 25 Nad,, 15, referred to.

Kamésetty Rajo Rao v, Romaswomy .. o (1927) LIZR., 50 Mad,, 754

PUBLIC STREET—Right of user :—See * IxDiaN PENAL CoDE, SEC. 341 7
REGISTRATION ACT (INBIAN) (XXI OF 1908)=«Bons fide purchaseof pro-

perty for the purpose of Jucilutating registration of a_transaction—DBona fide
inclusion of such property in a mortyage document—Fraud on registration—
Validity of vegistration of the document.] Where a person bona fide buys
propevty for the purposa of facilitating registration of o transaction and
2180 bona fide includes it in a sale or mortgage, he cannct be held to
commit a frand on registration which would render the whole transaction
invalid, :

673

Chokkalingam Chetliar v. Athappa Chettiar ., (1927) I.L.R., 50 Mad., 800

(XVI OF 1908), src. 17 (2) (v).—See © Hixou Lm;"’ »

——————————— (INDIAN) (311 OF 1887%), sxc. 47—Transfer of Property

Aot (IV of 1682), ss. 123, 123 :—See ¢ Gurr."”

ERGULATION, XXV OF 1862:—See “ Mavras Estares Lanp Acr (I oF 1£08)
8RC. B, L. (2), (¢) axD (d), sEc. 67

RELIGIOUS ENDOWMENTS ACT (XX OF 1863), suc. 10~AEZectio‘n to vacancyin
temple commitiee on the authority of managing member and not on the

authority of the committee——Election on busis of old voters’ list im spite of

- objection, validity of.] Where in accordance with the rules framed for the
conduct of buosiness of & temple committee, &« member of the committes
made o requisition in time to reopen a resolution of the committee fixinga
date for filling up & vacancy in the commiitee, on the yrounds that the
voters' list on whick the election was sought to be held was very old and
required to be revised by the incluston of names of new and eligible voters
who had spplied to be included and that the election shonld be held only
afier the revision of the list, held, that an clection held on the basis of
the old list without complying with the requisition of the member and on
the anthority of the managing member of the committee alone and not on
the anthority of the committee as required by sectioz 10 of the Religions
Endowments Ach is invalid and should be set aside. Tiruvengade v. Ranya,
(1883) L.L.R, 6 Mad,, 114, considered,

Singaram Cheltiyar v. Srindvass duyangar sne (1927) IL.R,, 50 Mad.

RESIPENCE :~—Sec  Inp1ax IxcorE Tax Acr, suc, 4 (2) 7

RES JUBICATA--Decree in a suit civing share to Co-parcener in alienated pro-
pert —If operutes nz—See ** HixoT Law ? .. L. ..

RIVER—Xon-nsvigable~Ripar.an owner-——Right of :—Sae ‘ IraleaTION CEss
Act (Mapxas) ™ o

REVIEW—-NM:’:& to judgment debiora—Necessity of—Review withowt mnotice——
Talidity of :—See ¢ Civiz ProoRDpURE CobE, seo, 1517

vee

RULES~— 8ec. 78 of Madras Village Couris Act—Constituting Speciﬁl iribunals to
inguire m,uo elections—If ultra vires:~S8se ** MADRAS Vinragk Covrrs Agr,
sED: 787 . '

see ras see vae e fT

3

. SAME ISSUE AGITATED BOTH IN CIVIL AND CRIMINAL COURTS—If civil

proceeding o be given precedence over criminal--Genmeral rule applicable.
There is no invariable rale that when the same issnc is pgitated hoth on the
civil and crimina! gide, the civil shall take precedence of the criminal Conrt,

Baoh cage must be congidered on its own wierits, and the ouly general rale

that oan be adumbrated i§ that evury Coort shonld be left as far as possible

to dispose of the grse ou its file with the: utmost expedition.. Ram Saran -
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Singh v. Nikhad Narain Singh, (1925) A.I.R. (Patna), 624 ; Sheikk Bohadur
v. Nobadali, (1924 ALR. (Cale.), 634, followed.

s

xlul

Page

Ramich v. Ramiah ... . (1927 1.L.R., 50 Mad., 839

SAME TRANSACTION :—8ee “ CRIMINAT. PROCEDURE Cobpw, skC. 239”7 .

SANCTION—Section 197, Criminal Procedure Cods :—Ses “ Pusrnic Orricrans ¥,

SEIZED PROPERTY—Title doubiful :—Sec * OriMINAL PROCEDURE CODE, REOC.
5207 ..

er v vas L3 res 3 sy see vea e

SERVANT —_ et of — Liability of mustar-—See *“ Mapr4s LoCAL BoAkps Act, 8.
166 (1) axp 207% .. e es o

SMUGGLED GOORS SEIZED OUTSIDE MADRAS O:der of sanfiscation by
Collector, Customs, Madras—t¥iven effsct o af place of seizure—Suii for
convergion on the Original Side by owner ogainst Gorernment—Cause of
action—IFholly or in part tn Madras—Sec. 19, Civil Procedure Code—
“ Resides ”’— Applicability to Government—'' Business "—XNotwre of—CL 12,
Letters Patent (Macf.ra.s)-—-“ Carry on business ) ** personally works for gain '’
and ** quwells ’— Raplanation of—Sale-proceeds of confiscated goods, if
revenue—Ses, 106 (2), QGovernment of India Act.] Where goods were seized
outsid® the local limits of the ordinary original jurisdiction of the High
Court by o subordinate customs officer as being smuggled into Bri ish
India without payment of the duty lawfully leviabls and the Collector of
Customs, Madras, thereupon, passed an order directing the confiscation
of those goods and the said order was commnnicated to the subordinate
customs officer and given effect to by bim. Held, in a seit for conversion
by the owner of the goods against the Secretary of Stale for India
filed on the Original 8ide of the High Court at Madras, that the
eenfiseativn became complete in the place where the saizurve was carried
ount originally and not in Madras and that enly e port of the cause of
action arocse within the local limits of the ordinary eoriginal jurisdiction
of the High Court. The language of section 19 of the Codo of Oivil
Procsdure (Aot V of 1908) does not cover the cuse of Government and

. the word “resides” in the scction mush be taken to refer omly to
natural persons aud not to legal entitles snch as limited compunies and
Governments. The business isténded by the section iz a commercial
businees and not the business of Government, Inclause 12 of the Letters
Patent (Madras), whereas the words “corry on business ” apply to
corporate bodies, and the words ‘’ pasrsonally works for gain” fo an
individual or individuals the word “dwell” can only apply to an
individual in a private gense and not to a legal entity. Money derived
from the sale of smuggled goods, reized and confiscated, is revenue and

- the geizure and confiscation of smnggled goods is an act done or ordered
to be done in the collection of revenme, and section 105 (2) of the
Government of India Act is a bar to the entertainment of any sniv
concerning the same by the High Court in the exercise of its ordinary
original ¢ivil jurisdiction. Best & Co., Lid. v. The Qollector of Madras,
(1918) 385 M.L.J.. 28, followed ; Subbaraye Mudali and others v. The
ﬁgovemment and Cunlzﬁe {1883) 1 M.H.C. R. 286 dissented from ; Doya

arain Tewary v, The Secretary of State fanmea., (1887) I.L.R., 14: Cale.,
286, approved ; Rodricks v. The Secretary of Stute for India, (1913) LL.R.,
40 Calc., 308, approved

735

754

916

913

Govindarajuly Naidu v. Secrelary of State W (19273 LL.R, 50 Mn,d., 448

SPECIFIC RELIEF ACT (I OF 1877), sa. 14 7o 17 +—See “ LiEASE ¥oR RO

o YBLRQ% s P e . e [, ‘n.c

STOR}NG s~~Seg “ Mabras Looar Boarvs Act, Sca. VII, on. @ e e

SUBROGATION——PmsM mortgagee paying off decres on prior hypothecation—
Suit to redeem puisne morigage ofter lapse of mors than twsiva years from’
date on w}wh suit on hypothecation showld hdve - been bmught +—Ses
“ MonTcAar o or he e e e

SUCCESSION ACT  (INDIAN) (X OF 1885), suc. 187—-—-Currespondmg
ia secy 218 of Act XXXIX of 1925—Swit by heir-at-law for possession—
Resistance by defendant relying on unprobated will in his favour—Bar by

595
52
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seetion.] A defendant resisting a claim made by ihe plaintiff as heir-
at-law cannobt rely in defence ou a will executed in his favoar at Madrag
in respect of property situate in Madras, when the will iz not probated
and no letters of administration with the will anunexed have besnm
granted, Section 187 of the Indian Succession Act (X of 1863) corre-
gponding to sactiom 213 of Act XXXIX of 1925 is a bar torevery ome
cleiming under sach a will, whether plaintiff or defendant; Lakshmamma
v. Ratnamma, (1815) LL.R,, 38 Mad., 474, approved ; Caralapathi Chunna
Qunniah v. Cotu Nammalwariek (1810) I.L.R., 83 Mad., 91, overruled. The
section is no bar to proving the will for other purposes. .

Ganshamdoss v. Gulad Bi Bai te «. {1927) 1.L.R., 50 Mad. (F.,B.},

SUCCESSION ACT (INDIAN) (XXXIX OF 1925), sec. 301--Administrater-
General's Aot (V of 1002)—Judicial Trustees’ Act (59 and 60, Vic,, Ch. 85)—
Application under sec. 301 for removal of executor—Duty of Court o enguire
~Romedy of petitioner —Suit for removal, whether necessary and competent—
Qec. 801, construction of the word “ may ’ in —Remedy by suit or application.]
Where an application i3 made to the High Conrt, under section 301 of the
Indian Snccexgion Aet (X XXIX of :925) for the removal of an executor,
the Court ought to enquire into the allegations made by the petitionerand
ought mot to dismiss the petition without any kind of enquiry on the
ground that the mutter required the talking of a considerable quantity of
ovidence and that another remedy by way of suit was open to the petitioner.
Bection 301 of the Indian Succession Act, 1925, reproduces section 4 of the
Administrator-General’s Aot (V of 1802), which itself reproduces the Judi-
cial Trustees’ Act of Enpland (59 and 80, Vie., Chap. 35); and until the
said Acts were passed, the Courts hiad reslly no power to reinove an esecutor
ag distinguished from a trosbee, thongh & limited power existed im the
Court of imposing rostraints on his powers by appointing a receiver: sue
Rateliff, In re, [1898]2 Ch,, 352, and Amerchand Madhowji, Ea parie
{1905} T.L.R. 29 Bom., 188. Butnfter the above  Acts were passed in
Indis, if tho rempval of an exeentor is sought, the only remedy that is open
is by way of s petition under section 801 of the Indian Succession Act.
The nse of the word “ may ™ in section 301 of ths Act shows merely that a
proper case must be made out, and that the Court shall act only if a proper
case 8 mmde oat; to thad extent the power iy discretionary, but the
dizeretion is not arbitrary but a judicial discretion,

Dhanabalkiyemmal v. Thangavelu Mudaliar .. (1927} LL.R., 50 Mad,,

SUCCESSION CERTIFICATE ACT (VII OF 1889), smc. 4—Insurance
money poayable after death, whether a “ debi’’ due to the deceased within ssc,
4.3 Under a polioy of iasurance, the policy amonnt was payable to the
ssgured if he astaived & stated age or to his representabives or assizyug if he
diedt earlier. The policy was net assiyned to any one. On a claim for the
policy amount by the sonof the assured who died before the stated age,
held, that the amount wasa “ debt ” due to the decénsed within section 4
of the Baceession Cortificate Aoct, Banciharam Maezumdar v. Adye Nath
Battarcharjes, (1809} L.L.R., 86 Calc., 936 (F,B.), followed.

Vittal Ras v. Hanumantha Reo ... v (1927) I.L.R., 50 Mad.,

s e

SUMMARY TRIAL :—See “ Ornunar Procepuee CoDE,SEC, 2667

TAKING—Heaning of i—Bee ** Hivpo Law" - 1o o e e

TEMPLE COMMITTEE— Election to :—See * ReL1GI0Ts ENnowMENTE AcT, 580, IR

'TENANT—0ity Tenants Protection Aet, Madras —Service of Bummons under 1— ‘
: Sae " Ciry TeNaxzs ProTECTION Acr, MADRAS (IIT or 1022y ¥

e L iwee

TRANSFER OF PROPERTY ACT (IV OF 1882), ss. 61 and 62 :— See * Mog®-

BAGE 7’ .

85,122 and 123 : -v-B;ea “ Gy’
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TR..NSFER OF PROPERTY ACT (IV OF 1882), s. 2 () s¥n s 43:
— See  Provinciat Ixsorveret Aor (111 or 1807, 82 16 ax0 187

g, § axp 123 :—S8es

[ eas [y s

“ Hixpr Law.”

YY) Ty see ass wen

sEC, 6§, rLs, (4} axn (g):

sen ves e see et

—See “ Pexsions jer (XN1IT or 18717

e 8EQ. 33 »—Sce  © MoRT-
aagr”’

2EC, 55 (1} (B)~-Fendor’s
liem—Vendes execwling a promizacry miz fo o third party jov the whole or
part of purchase-money ——Vendor's Lien, wictler extinpuished—'* Coniract fo
the contrary,” meaning of —Limitation det (I1X of 1508}, xce. 19—d cknowledg-
ment—Deposition—Acknowledgwent, whether must Lo express or cen be
inplivd from facts and circumstances or as a metfor of law.]  Where, at the
instance of & vendor of iwmovalle property, a promissory mnote was
exepsted by the vendec to another yersom for the wholeor part of the
purcha=~e-money, and both the vendur and the holder of the note sned to
recover such amount persoually as well as by sale of the property, held,
that the holder of the nnte was the only person competent to sue on the
note, whether he was beuneficially entitled o the note or was a benamidar for
the vendor: Reoti Lal v. Munna Eunwar, (1922) I.L.R., 4% all, 290, and
Bubramania Tevan v, drunachala Teven, (1909: 18 M.L.J., 188, followed ;
that the vendor's lien for unpaid purehase-money under section 55 (4) (b)

of the Transfer of Property Act was extinguished by the execntion of the -

promissory note, as it was a “‘ contract tothe contrary ™ within the section,
but the vendor was entitled to a persomal decree on the note, as the holder
agreed to snch a decres. Cases of extinguishment of vender’s Hen hy exe.
cntion of a promissory note or a bond, ete., diseussed., An acknowledgment
of liability uuder sectivn 1% of the Indian Limitation Act, 1908, need not be
express but may be implied from facts and cirenmstances ouder which a
statement in a deporition was made, but it cannot be implied as o matter
of law. Munivam Seth v, Seth Rupehand, (19063 1 L.%., 33 Cale., 1047 (P.O.),
anplied; Kandaswami hewdi v, Suprarmal, (1822) LL.E., 45 Mad., 243,
followed ; Ramgancyekalu Aéws v, Subbayw-m, (1u6l) 5 M LT, 71, dis-
approved,

Bwaminatha Odayar v. Subbarama Ayyar ..,

TRANSFEREE DECREE MOLDER—4p:licaiion by for execuiion of decree—
Death during pendency of applicatior —Right of iegal representaiive to be

substituted and fo confinns :— See “ Crvin Procerure CoDE, sro. 148 axp
0. XX” .

wes wes waa YIS was e L oaes

TRANSFEREE IN 600D FAITH . —See “ Prrarprney TowNs [XSoLvENCY Acr,
88, 6% AND 537

et e 13 xan cas e

TRUSTS ACT (INDIAN) (V OF 1882), s, 1 axn B.-Sve “ Himpn Law? ...
VENI()())R’S LIEN==Extinction of :—See *
. b b1

wes tes

¢TRaxgvER oF PROPEWTY Act, sec, 55 (4).

Y ras . vy 10y rer (213

rer L aar

VILLAGE COURTS ACT (MADRAS ACT I OF 1889), 45 AMENDED BY MADRas.
© L Acr (11 oF 1820}, ss. 13 axp 73--Wide discrelion of . Mumsif under section

73—No interference by High Court on revision—Suit for damags fo growing

rops—Growing  cropa personal property within section 13 of the Act]
Be Mon 78 of the Madras Village Conrt Ack (Act'] of 1889} pives a Districk
Muneif the widest discretion to interfers or not with the decision of &
Village Court, He may refuse to interfere evenif the conditions imposed
by the mection are complied with and the High Conrt will not ordinarily
interfere in revision with the exercise of such discretion. A snit for the
value of growing crops destroyed by the defendant is a suit for the value
.of ¢ persanal properiy” within the meaning of sdction 18 of the Act.

Bundera Naicker v. Potti Naicker

%a T oeee web -

e e (1927 LLR., 50 Mad,,
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VILLAGE COURTS ACT (MADRAS ACT I OF 1889), sec, 78, 2. 18 {(«) axp
64-—Election of members of Panchayut Court—Suit in a Civil Court for deela-
ration that eloction ¢s vold—Masnieinability of svit—Rules constétuti'ng a
special iribunal for deciding wvalidity of elections, whether ultra vires—
Application for injunction—Order, whether valid or proper.] A Civil Court
has no jarisdiction to entertain e sult to obtain a declaration_that the
election of certain persons as members of a Panohayat Conrtisvoid. Rules
framed by the Governor-in-Couneil nnder section 78 of the Madras Village
Courts Act (I of 1889), constituting special tribunals (namely, Revenue
Divisional Officer and ‘the Collecsor) to iuquire info and decide objections
to elections, are not ulira wvires, ag the power to constitute a tribunal ia a
necessary part of the power to regulate the appointments, etc.,, conferred
by tho nection. Thémma Redds v. Seerefary of State, (1924) LL.R., 47
Mad,, 325, referred to. )

Venkata Sive Rao v, Rema Irishnayye ... S (1927) LL.R., 50 Mad,, 91

#* WAGERING CONTRACT" WITHIN SEC, 30 OF THE CGNTRACT ACT i~ .
See “ Ouiz Fn}w" " «. - 096

WILL—Unprobated :— See * Sreckssioxy Act, sec. 1877 ... .. 927



