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ABKASI ACT, MADHAS (I OF 1086), f-s. 53 AN0 56-—Pt;rso!i carrying

,arrack if in possession—Mean Wif o/ “  jjo.̂ .-ieNsio'ii. Poasê jfioii qf iUkit 
quaniilij in hveacJi cf hc'’«ce, permit or nils—Offencs unrlsr Sec. 55 or 5t5—
Arrest and detention r>f perdMs 3ii:i>'ected of ahkari ofences—S-?, .14 and 40 ~  
Confused̂  ti7irl irreconi'ilahle.l “ Pofisespioti ”  in the Madras Abkari Acfc has 
i t s  ordinary meauing, and a pprsun who is carrying arrack is in pnaspssiua 
of it. Possession of an illicit quantity of arrack in breacli nf a licer.ee or 
permit or rule undi'r the Acfc comes under section 55 (a) aud nofc section 
56 {b), and readers the possessor liable to arrest under the Act.

Jayackandra Chetii V. King~]Stnperfir ... ... (1927) I.L.R., 50 Mad., 745
ACCUSED CHARGED WITH MUSDER AND THEFT-Unrap/ained possession

o f  U o len  p r o p e r ty ,  o n ly  c ir c u m s ia n c e  in  ovi/^o.ncn — C o n v ic t io n  f o r  m u r d e r — I f
l-ggal-'hidian Hvidmse Act, section 2*7—Sto-tement under—If whole of 8tatp~ 
ment admissihle.'] Where unexpliiiiied posjsession of stolon propprfey beloiig- 
ii£«? to a deeeasrd person is tho only eireuiwstance appearing in the endenee 
ajjainst an accused ch&rged with munJer and theft, be oaiiDoi. be convicted 
of mnrdor urilcas it is satiefiictoTilj pn ved that pv̂ ssession of ibe property 
oonld not have beera transferred from the decf*ascd to tha accused except 
by the former bein" murdered. If aa sccosed makea a statement imder 
secbion ~̂ 7 of tho Itidiau Bvideaee Act, t!ie whole of the BtatenienSi whiL-h,
Ipads to the discovery of the Bfcolen article is sdminsible and it should not 
be cut tip so as to confine it only to the actaal words which the acoased 
may nae to eKpresS tha fact that he bad hidden the properties. Queen 
Empress v. Samt, (1890) X.L.R., 13 Mad., 426, and Moyila Kwmiah v. 
jSmjjeror, (1913) 145, referred to. In re Nainamnlai Kman,
(1,921) 14 L,W,, 418, and Manfzinaihaya v. King-Emperor^ (1914) 2fi Ji.L.J,,
8 5 3 , fo llo w ed .

B o g a im u th u  P a d a v a c lii  v. X in g - !E m p e to r  . . .  (1027) I.L.E., SO Mad., 274
ACTS—

1802—X X ? :—gee Eesclation.
1818 —III :~See PotiTiCAi- P r iso n  eh undee E k g o i.a tio n .

1889—x x x n I ntersst A:jt.
1860—XLY :~~See P e n ai. C o d e  ( I s d ja n ) .

1863—X X }— See IIeligious Bndow jujents Act^
186S— V I I :—See I rsisation  Okss A ct (M adras) .
------------ X t — S e e  SocGEssroN A c t  (rsfD tin ).

1870— T I I  : ~ S b 0 Ootjaa: F e e s  A c t .

1871—1 1—See Oaoti.e Tb,s;spas3 Acs.
----------X X I I I !— See P e n s io n s  A c t .

1872— I  : — S ee  EvroEKCg A c t  (In d ia n ).

-------------I X C o s T B A C T  A ct ,

------------X  :— Se« OoKTRACx A c t .
1873—XII: - S e e  C iv i l  C o u e t s  A c t  (M a d b a s ),

1877—1 t~~See Spec uric E®uep Act. 
layR—VlII ;~~See Sea GusTOMa Act.

C



A C T S — eofif.
18S2— I I S e e  T rusts A c t .

------- lY  See T uanstier of P r o p e e t y  A ct .

 —---------------------------------V -.— S ee T m s r s  A c t  ( I n b ia n ) .

_______- X I V - A  ;~See C i v i l  P b ocep uee Ood®,

18 ?6 — I '.~ S e a  Abk a r i A ct (MAnBA.fi!.

JSS7~11I :—See R kgistratiox  A ct ( I n d ia n ).

1889— 1 -.— S ee  V i i t a g e  Cuubts A c t  (M ad ra s).

 VIJ : —See S uccesbion- Cep.TiFJCfATE A c t .

ISOsj— I X  : - - 8 e e  Gu median and W ards A c t .

.-— Sse L,4.?sd AcQuisi'TioN A ct . 

l S 0 7 ~ X ;~ S e «  G ekek al  C ia c se s  A ct .

1 8 9 8 _ V ; _ S e e  C u iM iX ix . FKOCKncRB CoiJE.

1809—-I t— Sep  V i l la g e  C o c b ts  A c t  (M ad ra s).

IS&O— I ;~ S fB  M a la b a r  CnyFasaATiou fo r  Tejtan ts' Im p ro v eh ex ts A c t.

— S eg  AaM isisrgATOs.GisxBSAL’s A c t .

19U4— l ! - “ See I mpae.t )J5Lb E states A ct (M 4B ras).

1607— I I I  :— See P^ovixciAt Ix so lv e n l'y  A c t.

190S— I i ? e e  E sta 'UW L and  A ct (M a b k a s ).

 — ---Seg Givir- PROOKnURE C ode .

----------- I X  :-~ S ee  L im itation A c t.

, —--------X X I ! -  See IIeg istra tig n  A ct.

1909—I I I :— See PaESiDES’ cY T ow ns  iMsoiiVENGY A ct .

1 9 1 !— X II;~> S eff'F actories A c t .

IttlS— Y I t  -.---See Comi'a x ie s  A ct ,

1910—I T :— See (5 itt Mxjnicipai, A c t (M adjias).

3820— ¥  ; — 8 e e  D istbict Mu.’^icip.iUTjEs A c t .

---------- ■ Y :— 8se F a o v i^ c iM  In so lven cy  A c t.

— — y  i— S ee  DiSTnicT MoNiciPATirTtEs A c t  (M ad ea s).

------- - X l ¥ S e a  Locai, B oaeds A ct.

---- ^XTI s— Sse REGiSTaATiois A m .

1922— H I-.-“ iSfie CiTT T knants Paoi'ECTioN A ct (M a d r a s).

---------- "Y  t— Sesi C o u rt F ees A c t  (Maobas).

----------- X I  :~ S f s  1.XC0ME-TAX A ct.

1 8 2 3 ~ X ? i n  :— See Ceimisax. PaocEoiiaE Code (A m b sd e s),

--------X XXIX ;~ 5 e i?  SncGESaroN Act .

1824— Y I S e e  Ge im in ii , T bibes  A c s .

ADOPTION— By / a m  w p d m — 3 m l .n  l a v ; ,  i f a p p l k a l l e  : ~ S e e  “  H in d u  L a w ”  ... 228
— -----------̂-----'D iversion o f  p r o p er ty  froTti adopted^ B on ~ A n 1ie-a ()op tion  a g reem en t by

natural f a t h e r : — Sse “  H in d o L a w ”  . . .  . . .  50 §

--------------------Sitii for m ers d e e h r d t io n  bu t not f o r  con seq u en tia l r e l i e f— V alm tio'ri
/e r  3w rW tc£to»{— S e e O m c i  O ocsTs A c t, Sec. 1 3  ” ... 64,^

A f i l lC B l .t l3 R A L ' INCOME j— See “ Inm atj In&om e.Tax, sec. 2 (1 )  (b) ”  . .. ,  9 2 3

% W % k h ~ -O h a 7 ig 0  in  G o u r tfe e  h e tm e n  d m  o f  su it  a n d  date o f  a p p e a l— forw m  —
Cirjfc CoxJHTS A c t  (M adjias), SBC. IS ”  ..................  . ..  8 5 7

A .f  f  E A I S — Prowsiows rega rd in g  u n d er  O rim inal P ro ced u re  G o d B ~ A p p U c (tl i lU v
0/ .— See “ Geimisai. PEocEDiTEg Code, SKc. 5 2 0 ”  ... . . .  . . .  g ig

pfeosdtiit to ! - S e e  “  Ci t i l  P boOs b u k e '
OODS, O . X X X Y l I l . y . I ’ ' * ,■ • r- .

i l  iTE X E R it IliDEK
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Pago
ATTACHMENT OF DECREE-r -J ulity fide juiyrneni by jud'pneni’ Aelior

withovt notice of order of-.—Sfie “ CiTi!. PBfiCH'rKt Cui>E, sec. Q-i, O. XXI, 
? .5 3 (6 )»  ... ....................... . ... ...................................  e77

AUTHOllTf OF COIJSSEL:— Se'i " I x b i a k  C c k t e a c t  Act, s t c .  15”  .............  786
BANKK1IPTC¥—‘Tjre po.rtnefS liahl' c-n Jvitif rlebi—Single pedtion for a<ijudicti-

fCoH"SeePBOTixciAL lNK0LVf'K(.y Ai;x ” ... .p. ... ... i'Sti
-------- ---------------J(;ts bf—Ci ncifisin-vfJ:'̂  rj rr̂ .-’r ds io—FrnuduIent preJeTt-nce—

OJrcial iB^gnes—Duty of!—Sef " I ivtsinE.NCS Ttnvss I.nsoj.vk ’̂ct Act,
SEC. 1 1 6 ”  « .  ................................ . . . .  ...................................  . . .  5 i l

BILL OF LADING—Faempfion for eic,, hi respect of re-shipperl or fe- 
ea:fortpA gor'ds"'— Sngar once iirfvrte't into Cuhuttn frcm Java hut exported 
from Calcuitii io Jiiadrati iw miotln'r .‘.Jit'j?,] A elan.se in a l.iili of !a(5ing’ 
exempted the sliipHAvnt’f from liahillt_v for any loss iu resp<>{?t. of “ re- 
f.h ippt’ <l o r  re -ex i-'.orted  ”  pCcmJb, I fe 'i? ,  t i iu t  th e  r e -s h ip n ie i it  o r  r e -e x p o r t a -  
t k m  u e f 'd  n e t  b e  in  tln> c o ' it s e  u f  t h e  v o y a < fe  co v e v e ir t  b y  tlsP  b i l l  o f  liuH npr, 
and that sugar which luid Ijccn once iinpoi tcd into C.'iJeutta fnnn Ja.vaaud 
frmu there shipped by the ship] vr to Masirjis in the bags in wliicli ILe sugar 
name from .fat-a was ** re-sMppt;d and re-exported " within the mcaixin'̂  of 
the above cJuuse.

Haji Shahoor Gani Sait v. B.I.S.N, Co. ... ... (1927) I.L.R., 50 Mud., gO-t
CASES:—

Jbtml Ohafur y. Ras2 Humin, (1913) I.L.R., 34 iJi, 257, approved ... 660
Abdul Hakim Chowdhury T. ll-jm Chandra Das, (LS15) I.L.R,, 42 Calc., -i33,

followed ..................................................................  .............. 68
Ifosim V. IfaleIcQ JCftattt, 29 C.fj.J., M', fcllowed ... 81

jifjjai 3fajrti v. Intu Befari, (1915) 22 C.L.J., gSM, followed .............  ... 614
Aioh Gin Coonhination v. Northeoi Ginning Fuetorî , (1015) Su 1,0,, G13,

followed ............................................ ... ... .............  170
Amerchand Madhow, Ex parte, (1903) T.L.R., 29 Bom., 1S8............ . ... ©57
Amnianaraijana Ayyar v. Smikaranarayana Juijar, I L.Ii., 47 Mad.,

673, t'oUowed .. ... ............. ........................  .............  Sl»
V. (1894) I.L.R., 17 Mad., 160, relied on ,,, ... §10

Arunachalam Oheity v. Kaman Qheity, (1914) 16 MX.J.., 614, followed ... 24U
Atmaram Sahhafam t. fartimi Janardhan, (1924) I.L.S., 4  ̂ Bom,, 388

(F.B.), approved............. ... ... ... ................................... 193
Aiual Chandra Sen v. Peanj i/o?ian, (iyi<'>) S3 I G., 812, dissented from ... 63
Aziz K h a n  v .  Duni C h and , (It'lS) 23 C.W.IS’'., 130 (P .O .) , relied o n  . . .  615
£ajari llasam v. Kiiiy~l!»ipsror, (1922) I.L.R.,, 1 242, dissented

from ... ... ... ............ . ... ... ... ... ... 4R2
Balarama Naidu t. Sangzn Naidu, (1922) I.L,E.j 45 Jtlad,, 2S0, followed ... 489
Sali Ueddi, III rê  (WH) LL.U,, 37 Mad., 119, (dissented from ... ... 2>&Q
Baihrishna. Ilotiram v. Shri Uthr i\amija,na Veo, (1939) LLlt., 43 Bam., S42

approved ...............................................................................  ................................ ................................ ... ... ... 509
Bslu Kaur v. Shib Bas, (1920) 50 I.O., 207, referred to ... , ... 68

^SanchTiaram Mommdar v. Adya WafS BixHaclmrjee, (1Q09) I.L,E., 36 Oalc.,
9.16 (F.B.), followed ... ... ... ... ... ............ . 43S

Best ^  Go.y IitA. V. Thn GoUsctor of Madras  ̂ (1918) 35 M.L J., 23,
followed ... •.* ... ... ... ... ... ... 450

Bliasha Raiidat Singh .r. Indar K-unwar  ̂(1889) I.L.E,, 16 Calc., 556 (P.C.) ;
16 LA., 51-4, followed ... ... ... ... ... ... g09

BKoJuv, iia-w ia l, (1921) I.L.E., 2 Lah., 66, dissented from ... ... 68
"Biiitdrahan Behari Jamum Kunivar, (1903) I.L.U,, 25 All., 55, fiisseiited

from ............. .r, ............ . ... ... ... 249
Bishamhat Nath 7. M a d  AH Khtn, (1891) I.L.B., 18 Calo,, 216 (P.O.), 

explained ... ... ... ,,, ... ....................... ?12
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CASES—co7if.
3Yo,h‘nui'>mii. V, Lahshmin<iTa>3imli&7n, (1893) I.Ii.R.) 16 Mad., 310, fol-

lynvd ■ ... ... .............................................................  8̂9
BvLd̂ Inn MahtJ v, hsur Singh, (1907) LL.IL, 34 Galo., 926, referred to ... 841
Budhoo alias Gulah Dasa v. Hheo Gharan, (1924) 22 A.L.J.j 851, followed ... 21V
CciralapatM Ohuma Cuimiah v. Onto, Sammalwariah, (1910) I.L.K.j 33 Mad.,

91, overruled . ... .............  ••• ••• 927
GhatUrion v. Cave, (18*78) 3 App. Cas., 4S3, distinguished........................ 309
Ohaiterton v. [1923] A.O., 678, followed ... ... ... S3l
CheUmi Gheitii v. Suhbamma, (1918) I.L.U., 41 Mad., 442, distinguished ... .‘-66
Ohinnammil v. Papothi Ammal, (1925) 85 I.O., 982, followed ... 63
C M a j j M .  B m  T .  (1922) LL.L i.., 3 Lah., 127 (P.O.), applied . . .  . . .  68
Ghorâ juii Venkitadri v. KingSmperor^ (1910) I.L.R., 83 Mad,, 502,

referred to .. ..<> ... ........................................... -......................
Qhotau L&U y , Chunnoo Lo.ll O'rtd others, (IS79) I.L.R., 4 Oalc., 741<, relied®
.................................................................................................................  228

CalUctor of Salem, The, (1873) 7 M.H.C.E,, 233, referred to ... ... ... 91G
Oofoai'aZ Siigar JJe/ming (JompaJiy V. [1905] A.O., 369, followed ... Si>7
Oriminal Appsah lifos, Sis an<i 3d7 o /1925 followed ... ... ... ... 475
Criminal Rivinon Gm  t N'o. SU3 o f  1923 dissented from ........................ 468
Db Besrs GmsoUiiiei Minos, Lti. v. Horn, [1006J A.O,,45o, followed ... 848
Debenira Nardin Sinha v. Sourindra Mohan Sinhn, (1914) 24 I.C.., 391,

dissented frnm ...................... * ................................... ... ... 897
D(yy<L Narim Tewary v. The Sncreiary of State for India, (1877) I.L.E., 1-4 

Oalc., 23*1, approved ... ... ... ... ... ... ... ... 450
Emperor V, Bahu, Lai, (1012) 3i A ll, 315, referred to .............  913
'---------  V. Jioola Pra.«acE, (1923) I.L.R., illf All., 6i-2, referred to' .............  913
---------  ̂ r. •̂ hesdarskan Sin/ih, (1932), T.L.B., 44 All., 332, follovred 259
-------- - Y. VisH'anaih Fishnu Joski, (1 9 2 0 )  I.L.H., 44 Bom., 42, approved. 841
-------Y. W a lla c e  Flour Mill Co., (1905) I.Ii 11., 29 Bom., 193, referred to. 752
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(Saneshmr Pakaraj v. Xing-JEmpsror, (1921) 0 Patna L.J., 146, dissented
from  . . .  ,M . ..  . . .  ................................. . gGO

Gowja î ĉrv', Ba«SEfeas?tf, (1915) 22 O.L.J.j S90, followed ... ... ....  614
Oangapershai Suhu v. Maharani Bihi. (18S5) I.L.R., 11 Calu., 379,

followed ......................................................  ... .......................  2l7
Qku,lam Mnhammud v. Panna Ram, (1923) 72 Ind. Caa., 433, dissented

from ... ... .......................................................  .............  gPO
Oopi ! ârain Khaunm v- Bansidhar, (1905) I.L.K., 27 Al!., 325, applied ... 626
Qoufley v. The Duke of Somerset, (1815) 19 Yes, Jan., 429 ... ... ... .'>96
erafmny. Krishna Ohander Dgy, (1923) I L,R,, 52 Calo., 535 (P.O.),

Ĵ elied on ............. ....................................................... 596

Qulam Muhammad Sharif-ud-daulah, In re. (1886) 9 Mad., 439
dissented from ................................................................ . I yg4

■ T. Ba^fiuz Z a m a n  K h a n , (1 9 2 0 ) I . t . E . ,  4S A l l ,  335 , referred to  : f n o "

amman&is JJasn&t/ffli FaZaWida.'f, (18 1 9 ) I.L.E., 4 3  B o m ., 17 , fo llo w e d  . . .  -321

S a v e l i  Shah r ,  K h a n  8 ah th  P a in d a  K h a n , (193(5) M .W .N .,  592 (P .O .)  
distiagm s'ted  ................................. . . . .  . . .  ................................. . * ’  § 7 2

E e llm a n , E x parte-, h i  r e  F a m fr e y ,  (1 8 7 9 ) 10  Oh. D .,6 2 2 ,  fo llo w ed  . . .  . . .  •• 816

S o m  V. 6’ii S ftew , (1 9 1 7 )  4 2  L O .j 833, re ferre d  to , , ,  0 3

J a g a w a t h a r *  ta p a m m a t  (189S)l.L.U.,'l5Ma,d., iOO  . . .  . . .  go8

Jagan.mtha Panja v . Mahenchandra Pal, (1917) 21 0. V7..N'., 638, followod ... 81
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CASES—coni.
Janoo Eaesan v. Mahamud Olmihu, (1924) I.L.E., 47 Mad.j 87?, OTerruled. 2B2
Kalialchal y. Palani Omnda-n, 23 L.W,, 227| foliowetl ... ... ... 6?
Xandaswatni RedAi v. Sttppainmal, (1922) Z.L.B., 43 Mad., 443, followed ... 640
Kedarnanth Poss r. Frotai Chunder Doss, (1881) I.L.R., 6 Calo,, 62B, 

explained .............  ... ... ... ... ........................  „ 878
Keymer y. Visvanatham Re(Mi,(19I7) LL.B., 40 Mat!., 112 (P.O.), followed. 202
Khulna Loan Company v. Jnansmira Nath Bosê  (1917) 22 C.W.N., 145,

relie i on ... ... ... ... ... ... ... ... ... 6
Krishna Pershaii v. Moti Ohnni, (1913) T.L.R., 40 Calc., 635, distinguished. 357
Erishnaawami Panikondar y. Bamaswami Ghettiar, (1918) I.L.E,, 41 Mad.,

412 (F.C.), relied on ....................... . .............  ... 68
KrifthnasH-Lirny Thevan v. Fiduharwppa. Thsvan  ̂ (1925) 48 Mad,,

465, followed ... ,,, ............ . ... ... ggO
KunM V. Seshagiri, (1882) T.L.R., 5 Slad., 141, followed ........................  403

’̂ Kuppusirami Cfiettiar 7. Rajagapal Aiyar, (1932) I.L.R., 45 5Iad., 4G6,
followed ............. ... -............................... . ... ... .. 4:9

Lala MuMun Qopnl Lai v. KhikJdnda Koer, (1891) LL.Il,, 18 Calc., 3M
(P.O.), referred to ... ... ... ... ... ... ... 583

Lahihmamma t. Ratmmma, (1915) I.L.R., 38 Mad., 474!, approved ... .. 927
laJcshmanan Cheitiar v, Kannammal, (lUOl) J.L.R., 24 Mad., 185, followed 403
lau? V. GraJiawj, [1901] 2 K .B ., 327, referred to ............. ... ... 835
Luehynenwar Singh v. Chairman, Darlhanga Municipality, (1891) I.L.R., 18

Calc., 99 (P.O.), distin̂ riiielipd ... ... ... w. ... 309
Ilala MakalaTiati Suihadu v. Eing~Entperor, (1915) 28 M.L.J., 381, followed. 735
Main Cheiiiar vl Veeranna Thevar, (1921) i l  470, relied on ... 615
Maniran Seth v, Seth Ru^rhand, (1906) I.L.R., 33 Calc,, 1047 (P.C.), applied, 540
Jkftt'M/tt'nafftaya V. Emjjero)*, (1914) 2o 252, followed . . ... 27i
Mamhar 0 , Tamhekar, In re, (1882) I.L.R., 4 Bom., 26, foilowod .............  488
Manzur Hasan v. MuJiammed Zaman, (1925) I.L.R., 47 All., ISI (P.O.),

followed ... ... .. ... ... ............ . .. ... ... (573
Mariappa Pillair. Raman Ohettiar, (19l9j I.L.E , 2 Mad., 322, followed ... 776
3/c27o»nel V. Emperor, (1927) 27 Gr. L.J., 321, followed ... ... ... 6(38
Mchammsd Ibrahim Hossain Khan V. x>mMlca Pershad Singh, (1912) I.L.K.,

39 Gale., 537 (P.O.)t applied ... ... ....................... 626
Moser V. Marsden  ̂ [1892] 1 C h . ,  4S9, followed . . ;  . . .  .... . . .  34

y. JSŵ jeror, (1913) M.W.F.j 141, referred f.o ... ... 274
Mnehnmarri Malliah v. Terramdn Gangatm ,̂ (1926) 94 I.G., 226, followed... 67S
Municipal Cotnmim'oners of the Gity of Madrmv, Bell, (1902) I.L.E,., gg

Mad,, 15, refereed to ... ... ... ... .............  •«. ... 759
Municipal Corf oration of Eangoon, The v. M. .4. Shahir, (J92S) I.L.E.j 3

Eaiig., 5U0 (K.B,), fullowed ... ... .............  ... 131
M%mamat v. The Orownt (192S) I.L.R., 6 Lah., 554, (isssenfced from...' 74<?
Muthuaami Naidv. v. Prince A lagia Manavala Bamala Baja, (1903) I.L.E.,

26 Mad., 423, followed ... .............  .............. ... 7J2
M'iiihuveerappa Oh&iiiar v. Sivagurunatha Pillai, (IQ2&) 49 Mad.,

217, considered ... ... ... ' .. ... ... ••• ...
N.E.Ry, Go. v. Mayor, ctc., of Kingston-Uj^on-EuU, (1891) 55 J.P., '̂IS,

referred t o .............. ... ... ... ..................... . *•. ... 75$
Nahu Behari v. Sheilch Mahomed, (1000) 5 C.W.N., 207, followed ...  ̂#1
Nagmna r. Venkaiappayya, (1923) T.L.E., 4l‘ Mad., 895 (P.O.), follo«ved 417
UTagarji Triham^i, !«■ re, (1895) 19 Botn., 841, followed ... ... 6fl8
î ojrmda* V. G'ordtemdds, (1925) I.L.E.j 49 Bom., 730, dieseated from



CASES
î ’awairiatai V. Kcwari, In  re, (1922) 14 L .W ., 4 ''8 , folloived ................... . . .  274
2̂ andilpl Agrani r, Jo§eiicha Ckmdm Dutta, (1923) 28 O.W.N., 403, not

Mlowed ............................................................  -  ■ • 8̂8
Sarajjana Rcddi v. Dyxadeenachar, (l'.̂ 2;i) I.L.K., 48 Msid., 505, distin-

•rntfhed .............................................................................................................................................. 3 2 9

Narmda Sĥ gh v. Chalrapal Singh, (1026) Ot I.O., 3-iO, refetred to ... ... Sav
Kutaraia Tariibiram y. Khailasan FUlai, (19‘2l) I.L.R.j 44 Mad., 2S3

(,P,C.\ explained ... ... ............. ... ............. 567
l\ikmi)a Behari Sen v. Sarendra Chandra Sinha, (1914) J.L.R., 4l Clalc.,

5U, followed ....................... ... ................................ -  ... fiSS
^iladti So.hu f:, Mahant Ghatnrhh'iiij Das, (1927) I.L.R., 6 Pat., 139 (P.O.);

5:i i.A., ..........................................*............................... ... 497
Kiren Narayan Singh v. JUmperor, (lt)27) 27 Cr. L.J., lOfO, followed . . 6f8
Noelavani V. Xanuana Kerfdi, (1920) T.L.B., 43 MacL, 94 (P.B.), applied , 6S
liTfims V. JifQsff-i!, (1S77) 2 O.P.D., 80, followed ... .............  ... 34

Af̂ iiiĝ ee of Madrasi v. i'ahniappa Gheiiy, (1918) ].L,R., 41 Mad.,
821, fullowed ' ...................................................... .......................  i}82

Ojjlcittl Receiver, Ccnmhaton; v. Falaniswami Chetty, (1925) I.L.ll,, 48 Mad.,
750. followed ... ... ... ... ... .......................  776

---------- -------- - 0j  Tfichino^oly r. Scmasundarum Glietiw^ (1916) 30
41."*, not. followed.....................................................................................  81i)

Palaniuppa- Clieity v. Sreemaih Devasikamony Pandara Sannadhi,
(1917) 1 40 Itfud., 70.9 (P.C.); U  I,A, 147, distinguished ... ... 498

PaUayija V.TiarnQVodfiamihi, (1903) 13M.LJ., 364, followed ............  fo88
Panilharinaih Ptindlilc Revansa, (1916) T.L.R., 40 Bom,, 188, refer­

red to ... ... ............. .............  ............. .. ... ... 916
Tarthasarad'hi ,̂ Koiamara BaOj (1924) I.L.R., 47 Mad., 869 dis-

tiiiguisled ... ... ................................ . ...................... . ... 121
farul Bnla Ddd Satish Chandra Bhattacharjee, (1923) 75 I.C., 579,

referred to ... ... .........................................................................6G4
Pa)t>ai» V, G«fl.jairao Balal̂  (1804) I.L.R., 18 Bom,, 177, referred to ... 340
FdTvati Ammat y. Fenkrdarima Iijyer, (1924) 47 il.L.J., 316, explained 

and eonpdered ... ................................................................  626
faietam r. Smi, (1&C9) 101 L. P., 571, referred to ........... . ............. 835
rersmaaami Kaidu, In re, (1924) 22 L,W„ 784, referred to ... ............. 750
Faria Jmmani v. Kriihnamami^ (1893) I.L.B., 16 Mad., 182, not followed ... 229
lerumaiia Vmkafamhbiah, In re, (1923) 44 M.r4.J,, 74, dissented from 660
fh'ii Kali V. Earman  ̂ (1S88) 8 A.W.N"., 210, disserted from...................... 664
Phnmun Singh v. ihe Oroion, (1925) LL.K., 6 Lah,, 339, referred to...........  740
Ponnaia v. Secretary of State for India, (1926) oL SSS, dissented

from ................................................... ................................  308
Fitlife Pfosecuior y. Veerammal, (1916) 33 O.L.J., 695, referred to ... ... 462
Qu-em-Empresi? v, Sami, (1890) I.L.E., 13 Mad., 42G, referred to ... ... 274
QtieeK'Emyws y. yj/afc jdiZt, (19P0) I.L.B., Bom., 423, relerred to ... ... 91g
Bachappa Sulrao y. Shidappa Venkairno, (1919) I.L.U., 43 Bom,, 507 

VF.U.), applied ... ................................ . ...

v i  GENERAL IJfl^EX

Page

BajangaTn Aiyar t. Bujangam Aiyar, (1923) I.L.U., 40 Mad., 373 (P.O.), 
referred to ... ... ... ... ....................... ,687

Eaja 0/  fisiuftasfara -v. Dantivada, GhBlUah, (1905) 2S Mad., 84,
followed .............. ... ... ... ... ... J  8 9 7

Majmdra Narain Bingh v, Smdara Bibi, (1925) I.L.R., 47 ij}., 885 (P.O.) 
mBtbguishecl . . .  . . .  . ..  . . .  ^
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Bamachandfn. Rao, In re, (1920) 45 M.L.J., SS;", referred to ... ... 4QS
Ramakrishna ^foreshwar v. Eamnbai, (1S93) I.LJl., 17 Bom., 29, followed ... 372
Ramalinii'i Ch'tiy v. Siva Ckidarnlma CheWj, (1P19) I.L.E.-, 42 Mad., 440,

followed .............  ... ... .............. ... . ... 0S8
S/jmasatii'i Ai^nr v. VenJcatarama Ayii'zr̂  (1933) 46 Mad., 815,

espifdiiC'd ... 320
Mainpstii'ar Singh v. Dhanput Singh, (1910) 5 I.C.. 334, fullowe'ij ... 217
Ram Par]:a,sh Das jl«a?ni Das, (ISlti) l.L.Il., 43 Gak-., 70" (P.C,), 

r d ie d  on . . .  . . .  . . .  . . .  ............................................................................... ... US’!

Sam  Scran Singh i?. Kilihod Nurain Smgh (1025), I .L R ., 5 ?Jit.na, 62-i, 
foiiovred ....................... . ... ... ... .............  ... 839

Rangam Lai v. Jhandu. (1912) 3i All., :’.2 (P.B.), follownd ............ . 614
Ringana.li ikiilti Auyfi v, Buhhdycn, (1914) 5 M.L T., 71, disapproved ... 540
Ridclif, In re. [18HS] 2 Ch., 353 ... ... ...................................  957

' lit’/erence Â o. 17 o/lii24, niBsen̂ erl from ... ... ... ... 473
Esofj y. J/annw (1922) I.L.Il., 4-t All., 290, fulltnved ... ... 5S9
Rex V. [li?34] I Iv.B., €08, relie».l on ... ... ... ... 130
Bodric&s y. Sucretary of State for India, (1912) LL.R,, 40 Cale., 30S,

approved ...................... . .............  ... ... 450
R-jp. d. Thorne v. Lord, (1776) 2 B1. W., 1099 ; 96 E.E., Ot9, refyrrod to ... 878
Ŝ idagopa Ghariar v. Krishna Rao, (19 >7) I.L.E., 30 Mafl., IS5

(P.O.), followed ... ...................... . ... ............ . ... ... 673
Saifmr Rahmcin V. Mnharamunnesga, (1897) 2-iCalo., 833, relied

o n ............................................................................................................. 596
San'katanara.-iiana Jiyat v. JSagiri Aivar, (IfllS) 25 290, followed. SOO
Seetha Row v. Beelha Lakshmi Ammal, (1925) 21 L.W., 710, followed 417
SevaTc Jeranchod BhogUal r. The SaJcore Temple Gonimiiise, (li’ 2&) 49

33 (P.C.) .............................................................................. 380
Shah Ahu Ilyas v. Vitaf Bibi, (1S97) I.L.R., 19 All., 50, referred to ... 6B4
Shanmuga Mudali v. Kuimraswami Muiali, (192!)) I.L.R., 4S Mad,, G6i,

approved ... ... ... ................................. . ... 697
Sheik Abdul Kcfiir Sahel} y. Emperor  ̂ (lOltJ) M.W.N., 334, followed ... 754
S/ifiifc Ba?i.adiiif v.JJobafiaH, (1924) I.L.R., 61 Oalo., 634', followed ... ... 839
Sheo Singh Rao y. Dahho, (187S) 1 AH., 683 (P.C.)t relied on ... 228
Sf»ij>so» V. CJai’fo'n', (1838) 8 L.J. (C.P.), 59, followed ... ... ... 59S
Sitaram v. Mummat Qovindi, (193i) I.li.R., 46 All., 4S8, dissented from, 81
SmttJj,! »  re, (1920) 45 M.L.-T., 731, approTed ... ... ... ... 458
gmjU, Iw re, (1925) 45 M.L.J., 731, dissented from ... ... ... ... 7S3
Smrimuihiiy, Favadai Pachia Pillai, (1922)49 679, dissemiied

from ... .................................. . ... ... ...
Siî 5a Qoundan v. Ktishnaniacha '̂iy (1932) Mad., 449, followecl. S20
Subbaraya Mudali and others y. The Qomrnmeni and CnnUfe, (18s!3) 1

M.H.O.E , 286, dissonted from  ....................................  ... ... ... 4S0
Subbiah y, Qnndlapudi, (1923) 46 Mad., 104, distirsguislied ,,, 588
Suhramania Aiyctr v. Mathnttvelu Oheity, (1818) I.L.B,, 41 Mad., 44

(F.B.) .............  ......................... ... — ... ... 84(i
Suhramania Ayyar r. King-Emperor, (1902) I.L,S., 2S Mad., 61, followed.... 74()
Suhramania Thevan v. Arunaehala Th.fevo», (1917) 18 M.L.J., 186,

followed .............  ... ........................  •“  .............  .*■
SudalaimutUi P%llai,In re. 1 Weir, fc’47, referred to... ... ... ^ 8

GENERAL IKDEI vix

Sullivan r :N orton , (138^) I .L .S , 10 Mai., 28 (F .B .), qaestlon-sd ... ©38
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CASES—cont.
Sundaf Koer V. Sni Sham KrisTien, (1507) I.L.I?., 34 f alo., 150 (P.C.),

relied on .............
8v.'peruiietiding Engineer, The II Circle, Bszimdn v. Ghiimi Rama, Krishna,

(1920) 39 AI.L.J., 151, distinguished......................................................... 239
Surajpal Fandey v, Utim Fandey, (1921) 63 1.0,, 5?9, referred to ‘ ............ 68
Sn-eiiah Gemral Scdlwav Convpany, Lid. v. Thompson, [192&] A.C., -19»,

followed ................................... ••• ..............................................
TffiTOHW Reddij r. Qangi J2eddy, (1922) Lt,R>, 45 Mad., 2S1, followed ... 688
Thahir Barmpha v. Jihan Earn Marwctri, (191-i) I.L.R,, 41 Calc., 590 (P.C.)j

distinguished ....................... . ................................... .............
Thimma Redii v. Secretory of State, (192‘i) I.L.ll., 47 Mad., .S25, referred to. 91
Tirĥ uii'O'n, Bahadur Singh v. Ramesthar SeTcsh Singh, (1906) T.Tj.R., 2S AIL,

72 (P.O.), ^istiisgmsked...................................................... ........................
Ttr̂ ivê igditi v. JJ£E,Btjta5 (1883) I.LR., 6 Ma<3., l l i ,  considered /26
Tiruren ĵada Mudali r, Tripwrasundari Animal, (1926) T.L.R., 49 Mad,, 728

(F.B.), referred to ................................. . ................................  ^68
Tuî 'aramV. C?ie{tifl»', (1912) IJi.U., 85 Jlad., 1, appl'.ed ... 770
Xlmaji Krhhnnji v. King-Emperor, (1926) 93 I.G., l.'ig, dissented from ... 750
Yeeranan Atnhalam y, AyycLchi Amialain, (1925) 49 791, overni’ed. 6h7
Yelayuia Mudali t. King-Emperor, (19-0) LL.R,, 43 IMa,d., 43S, referred to. 913
Yenlcaiarama !̂/ya,r r. Ohandrasegara Ayyar, (1921) I.L R., 44 Mad., G32,

followed ... ... ... ............. ... ... ... 441
Venkatasdini v. FMUii'jia, (1921) I.L.R,, 43 Mad., 429, dissented fro-n ... 217
FsnSafi Seddiv. P il la t i  Ranva Beddi, (191G) 40 Mad., (F.B.),

approved ... ... -- ... — ... ... ... ... ... 193
Vid^a Taruthi T. Salusaml Ayyar, (1921) 4t Mad., 831 (P.O.),

reiied an ... ... ... ... ... ... ... 507
F*fto5a Bavti v. Hariha Bnva, (18J9) 6 Bon. H.G.E., 54, followed ... ... 583
ZawuR&r of BodaTciviidi r. Supiari L'xhin, (1918) 772, followed ...

CATTIE TIESPASS ACT <I OF 1871), SKC. 20— Criminal Procedure Code (F
o.f 1838), S8. 4t (c), 29— Msiindraie nuihorized to receive and try charges—If  
special a.ut'horization neccesary regarding offence under sec. 20.] Soofcion 20 
of tlia Cattle Trespass Act empowers any Magistrate, authorized under the 
Criminal Proeednrd Code by fche Distn'ofc Mag'istrafce to take cognizaaca of 
■offeaees, to fcâ 'e eoguizaiiGB of an offoncG under that ssction. Htnperor v. 
7i&hm%aih Vishmi, {1920} I.L.K., 41 Bom., 42, approved. Budhwn Mahto 
V, Issur Singh, (1907) I.L R , BtCale., 1P26, referred to.

D^enadamhi N'aidu y. Ratna Pddaya:hi ... (1927) LL.E., 50 Mad., 841
CERTIORARI— Writ of—Jurisdiction of High Court— Jurisdiction derived from 

Suprem.6 Court of Mairas~Ju<fis>diction and powers of High Coxt/rt, similar 
in U thorn exercised b'j Cnurt oj King’s Bench in Unglani-^Oijaction 
to jurisdiction, not taken iy  the applicant before the lowbr Court— Bar to 
i$me of writ—Fowsr exercised ly Sigh Court, discretiortary—Oijection, 
viheiker 'bmeA on Uw or facts, not tahen before lower Court, bar to ohtaimng 

In theissne -of a writ of certiorari, the High Court exercises a 
jorisdicstioa vrhich has davolred on it from the old Supreme Coart, and 
slafids in the same position as the Court of King’s Bmioh in Bagland, and 

to follaw the niles laid down by that Court in the deoidod English 
the scope' and Iiitoita.hon of thab jurisdiction. Under the

Page
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English dpcisi'ons, Hie Court , insneli i?asfs, a pureiy diVcretionary
power, and ■nilI not exMcise it in favour of a person who has not tpfeen 
before the lower Conrt. ai> objpniion to its j«jriH(Iic*t!on but has fakeft tlie 
chance of its decision on the TOt'rits irt his favour. Paihire to object to 
3«riadictioB before tlielower CJourtis al»ar to obtnisiinga wrifcof certiorari 
whether tlw object.ian to jurisdiction is l>aKefI on a pure point of la ’.v OT 
based on facts which wem or should have been trtrliin fiie knatvhdge of 
the applicant during the prtweetl'ni's in the lower Court. Rex v. WilHama 
[1914] 1 S.B., 60S, :ind other Euglisli c;i8:"S, relied on.

Zalcsthmafian Ghettiar v. Co7nmissioner, Corporation of Madras. {1927)
50 Mad. (P.B.\ 130

CHIT FUND PE0MOTION OF—“ Lotterff'' iPithin ifec. 29-i-̂ -4, Tndian Penal Code 
— “  H-'s-gerini/ contract ”  within nee. SO of the Contract J et,] Hhe pw - 

^motion of a chit fnnd wherein the nuraber of s-ibscril;ei’s is determined 
boforehapd and in which every Ruhseriber is entitled by it̂  mlt̂ H to gpt 
froni the promoters of the fun'i the whole of thw capital subscribed for hy 
him either before or at the closing; of the fund at a fised time is neither an 
oHence ■R’ithin section 2^4-A of the Indian Penal Code nor a “ wagering 
contract *' -vfithin section E'O of the Iridian Contract Act, even thon l̂i soras 
of tho Bnbseribers become by the mles entitled to get much more than cliey 
paid and sach pejsons are determined by the drawing of lots* Shanwuga 
Hvdali V. Kumaramcami Mud.aU, (19?3) I.L.E , 48 Marl., 681, approved. 
Yeerannmt Anhalam y. Ayija.chi Amhahm, (1925) 49 o-?eiTuled.
Loss oF iiiteresti for those •who get paid only their capital a-t the closing of 
the fnnd is no losa in law.

Marxyana Aj/yanyar v, Vellachami Amialam (1927) I.L.U-, 50 Mad. (F.B.)* 006
CITY MUNICIPAL ACT, MABRAS (IV OF 1919), ss. b9 and 347—“  Elections**

in  sec. 59, meaning of—Rule 4j ivJiUher ultra %-ires:— See “  PfiOCEDORE 
Code:(Act y  OF 1908), SEC. 115”  ... ... ... ....................................121

------------------------------------------ -̂-------- -------- ------------------- Rg, 233, S57 AXB S92,— JEssencff
of an offence under sec. 233—Maint(S.ining an already cmstructed building 
without licence:—Conviction imdsr sea, 233 rpad tvith sec, 357 if hgal— 
Omission io tahe out Ucencn— Limitation unier sec. 893.} The eesonoa 
of an offence under Eection 233 of the Madras Oifcy Mtinicipal Act is the 
act: of c'-.nstructing or leconstrncting and r»ofc merely that of main­
taining nn already constrocted busldiag in extatence. Henoei the period 
of limitation under section B92 for a pro.geeution in reapeot of »n omwsion 
to take out a licsnce under section 233 is twelve months from the dat® of 
conBtrHctioo. or reeonstrnofcioTi. Whepa a complaint was mads against: 
the accnsed that he h-)d a shed of inflaramable material withonfc a li<»n» 
contrary to gaction 23'i and the magistrate recorded the plea of tlie 
acoTissd as guilty and added that the aconsed explained at the same tima 
that he had had the shed of inaammable material for tba last eight years 
’with.oHt paying any fee to the Corporation, held that in view of tli© 
explanation of the accused it was impossiblsJ to conclude that the aoonsed 
could have pleaded fjailfcy to an oKenoe which contained the factors 
required by spction 2S8.

Kasack v. King~EmpBi or ... ... ... (19si7) I.L.Si, SO Mad̂ j ?60
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Page
CITY MUNICIPAL ACT, MADSAS (IV OF 191??), sfc. 2!̂ 8—0 /PraHor, o f — I f  

p r o o f  o f n u u a n c e  a  p '-c r c q n is it e  to— Pp.rsnn, to  d e t e r m in e  w h u t c o n d i t u je s  
n M m n c e — I n W p f e t a t i n n  hy r e fe r e n c e  to  m a r g in a l  w oies.] U n d e r  seefcion 
2 8 S o f  th e M adras C ity  M unieipal A c t  th e  qaeation w h etlier th e  m a o h ire ry  
is or is not; a  nuisance is for the C om m ission er a lo n e , and ifc no ed  n o t be  
proved tlittt the m acliirery  is a  luiieance before an y  p a rt o f th e Koctiou 
com es in to  opem tiort. A u V  ono eraetinir m a o b iu e ry , w h eth er it c on stitu tes  
a ntiisarjC<? or BOt, has to obtain the perm ission  o f th e  Cortim issiGaer. T h e  
constrning oE a se c tio a  of a s ta tu te  h y  referring ' to tlio  la arg in a l r.ote is  not 
a letritiiBate m ethod o f consti'uction. I n  re Switfi. (,1925) 4 5  7 31 ,
dissented fro m .

N a tesa  M u d a l iy a r  v . S .in ^ -H ?n p e fc r  . . .  . . .  ( 1 9 2 7 )  [ .L .R . ,  5 0  M ad ,, 7 3 8

CITY TENANTS PROTECTION ACT, MADRAS (III OF 1S 22), se c . P.—
Service o f  sm.ni m ans’ ' niu-at he p erson a l— IS  daya' lim itn lion  n ot applicable^  

ij w  personal service.] Servies! of sunmions on the defendant undor sectiou
9 of the jMuiiras City Teuafits Protection Act (III of f922) should be 
persona! and not by any other rrienns-, TTence where llie gnromons was 
Raid to have been sei'ved on him by its being affixed to the outer door of hia 
house, he is cot bound to apply within 15 days of the affixture of the 
eutoraons for the sale to him of the landlord’s land.

Thstyammnl Bathnaveht Nadaf ... . . (19:^7) LL.Ei., 50 l̂ Iad., 88
CIVIL COURT, ■TURJaDTCTiON OP—F.uit for declnration that election to PancTiayat

CW< tw'd See ViLLA&E Courts Act, Maueab (1 ok 18S9), s e c .  78” ... 91

CIVIL COURTS ACT, MADRAS (III OF 1873), .SEC. 12— Suit for mere dsclar- 
atiort of adoption, with no conseque îtial relief as to lands, houses, etc.— 
Yahmtwnfcr jitri!,dictio’}i.'] A suit for a mere declaration of the fuctum 
and validity of aa adoption, -withont any consequential relief regarding 
lands or houses likely to he affected hy tho declaration has, for pnrpos>es of 
juriadietion, t« "be valaed, according to section 13 of the Madras Civil 
Courts Act, on the basis of the tnarfcefc vfilue of the lands or houfiee likely 
to be affe«3ted by such deolaration and not either aocnrding to plaintiff’s 
ploasare or according’ to the valuation nnder the Court Kees Act naif it 
■werci a suit f«r poS‘»ession of scch lands or houses. Racha'ppa Subrao v, 
ahidif^a Venka.traô  (lvjl9) I.fi.Il,, 43 Bom , 507 (P.O.), appli«)d.

Yasireddi feerammav, Biitchayya> .............  (1927) I.L.E., 50 Mad., 646
------- --------------------------------- -------- — ------ -— -------------------------------—SEC. 33.—’Appeal  ̂ forum of,

u-hg-ther Sigh Gourt or Diatrici Oourt—Ohange in Court Feea Act betn-eeyi data 
of mii a»fl dftts of a ĵpeal -Retrospp.ctive effect.'] If thê  value of a snit atits 
iaŝ tJtEtion exceeds 5,000 aooording to the Court Fafis Act then in force,
«n appeal from, a dijeree therein lies (with refereaos to section 13 of the 
Ma-lraa C'ivil Courts Aft) only to the High Court and not to the Dit>trict 
Corfrt thoagh on the date of filing the appeal the suit would have had to bo 
valupsd ac less than Es. 5,000 owinf? to an amendment of the Court Fees Act 
i» th» interval. Colonial Siigar Refining Gomf any v. Xrmng, [19051 A.O. 

followed.
Dai'eenayalca EeSiiyar v. Benulambal Ammai ' (1927) T.L.B.., SO

Mad., (F.B.), 857
—--------------------  ---------------   --------- —_— -SEC. 11—E.es Jndicata— Suit

Ity retersioners— FUa. of jus tertii in his father set up by defendant— Plea 
megatiwd and decree p a ssed  for flaintifs— Subsequeni suit iy defendant, 
based on title vested in his father m the nearest reveraionerr—Question 
eovereA by plea of jus tertii—DecMiomm previous suit, whether res judicata— 
Fsdifrest, ^nof of--F>ime of common ancestor, not known— Whether proof of 
rAiiwRBhip, wsiiejifiari ly fails.^ In a, suit by certain persons au reveisioiiers 
to recover an estate, the defendant set up a plea of fus tertii in hia father 
as the nearest reversioner who waH alive at the time of the suit but was 
not joined in the suit; the plea was negatived and decree passed for the 
plaintiffs. Suhaequently, the then defendant, after his father’s death 
insfcifcated the present suit to recover the estate from the then plaintiffs, 
imoiag liis title through his father in whota he alleged the estate had 
vestiad in his life-time as the nearest reverBioneri on the latter pleading



i)l e >>ar of res fudkuia^ that the decisitm in ths previous mist on tJ.e
revf rsionsti'j riplvt of the jjlaintiff's futber rai-eJ by ti>e p5ea of jus teriii  ̂
was not res ^udicâ a on th« same question ia the presetit suitj baaeil on th« 
title of the fatr.er as t.ho neiu'esst reversioner. In proving? a pedigree 
&ltho!igh a } ereon cliiimir.g as beir intiBt sliow all tbe steges of relHtioiisbip 
Iroiii a common {liiff’s-tor, it is isofc tie law itiat, if tlie isarae of the commt-n 
siwcf«tor is not biiMwsi. ir most be held that tlie rdiitionsliip is not proved. 
Kedarnantk Dosî  v. Proiah Chnndef ilSSl) I.LJl,, 6 C&le., G2'!,
■ex;»lai!!fd. Roe. d. Thtjrne v. Lord, (I77d) 2 i5i,W. lt!99 j £tfj E.R,, 649, 
referred to.

Jagarmadliam Y. Venkatasu îha llao (1927) I.L^E., 50 Mad.,

CIVIL F1©CEDBRE CODE (XIV OF 1882), ?s. 45S  axo Code, 190«,
0. XXXII, r. i l — ‘Juardiati ad litoiu—Iir'fu:̂ al to act a.-? Aucb, whether mnawnis
to  a n to m a f ic  ff-Tm.Qva.l~ O rd er  o f  Co'itrt, w h e th e r  nec-^ssarij— E ^ .e:u tiiin  p r c c e e d -  
i n j s  — 2\oii:ty^ s p r v s d o n  i ja a rd ia n  a f t e r  refn-^al t o  a d e p t  l u t  w iik o u t  r& m ovul b y  
C o u r t— S a le  L aid , 'n h e th er  v o id  f o r  w a n t ofrt^preiiftnf l i io n  o f  n t in o r  in  e r :e cn tio n  
prncfediniji ,̂} Tlie ^uurdiari ud liiem, of » iiiinur dcly appoitiipd by tbo 
Court in a suit,, Uy hie dfclinin™ to act as does nyS; automatically
cease lobe the iinardiuvi, witViOHt ut> or.̂ er of Court renmvinuf hit» from 
g-uai’dianship andf r seL-tions 158 jind 459 of the old Codts, 1S82, and tha 
lainor is cunsequeiitly not inireprepeiited in ttiB proceed ins s in the suir.
Where thf-refore a p:i!irdi'in ad ht~7n appointed in a suit declired toaccppt 
eoiviee o f  notice for ihe miuor in the execBtion proeat'din îs in f.hft suit, but 
thi.i Court did not remove him from  gaardiaiiship and notios \raa agaitt 
Berved on liini as such, flcH, lhat a fiala held in es,fc(uition was not void 
o il the g r o u n d  t h a t  the w in a r  w as n o t  /e'^'sHy fepreKCnied in the proces'i- 
ings. G..M.Af3. Nos. 188 and 224 of 1920 and Nareraira Singh v, Ckatrafdl 
Si»gh, 9-i I.O , 340, referred to. Kn'tihna Fershadv. Moii Cftan-i, (1913)
1.L.K., 40 Gttlc., 63a (P.O.), diRtiiigiaished.

KwppuFia.my Jyyangar v, Bavaan'ami Ew  (1827) I.L.R., 50 Mad., 357

G1N2RAI. ’ ITOEX
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— -— (ACT V OF 1908) — Party addei as di-fendanf—
d a te  o n  w h ic h  s u it  deemed to  h a v e  heen i m t i t u i s d  a g a in s i  a d d ed  p a r t y ; —
S e e "  L i M m i io N  A c t ,  BKC, i.̂ 2 ”  . . .  . . .  . . .  . . .  . . .  . . .  3 7 2

sac, 13 (&)—Foreign- judgmeni~
Judgment paused on defauli of appearance of defendant— f^efetvlant duly 
nerved tinth summons—Judgment paused without trial on evidence—suit on 
each judgmcM in a Court in BritLoh India— Whether maintainable—Decision 
on the merits of the cai>e, in sec. 13 (6), Civil Procedure Code^meaning of,) A 
foreign judgment, passed ou defanlt of appearance of the defendaut jduly 
Bcxved ivit-h siiimnoTis, on the plaint allegations without any trial on 
erideTiCB, is not one passed cm the merits of the case within the mes,mng 
of section 13 (h) of the Civil Procedure Oodo; and a suit cannot be 
brouglit on such a jadgnieiit In any Courl; in British India. Keymer 
Vifivanatham Eeddi. (!0i7) LL<R.., 40 Mad., 112 (P.C.), followed.
E a s s a n  v .  M a h a m a d  O h u ih u ,  (UI24) I.L,tt-, 47 Mad., 877, overruled.

Janoo Mahomed JCassim ^  Co,y, Seeni Pa-Mr Birt Ahmed, (1927)
S9'Mad.|F.B.),S61

—^ ^ -----------------  ------- —-SEC, 10;—“ See Sw^qmD'Qoodr '*’''  ̂ 449

---------------- —--------------  -------------- -— , sBO. 4>8— €o7nhi<ned dec'm cu/ainsi:
mortgaged property and tns person of the mortgagor—AppUcaiion for 
execution, filed more than twelve years from the date of the dscree h’&i ImB 
than twelve years fn m  the date of aah of hyfotheca~Bar—JWTOitatwft,] 
Where a combined decree against the mortgaged property and the person 
of the Djoitgagor was passed under the Transfer of Property Act, an 
applioation for execution of the decree agaioBt the person of the mortgagor, 
made more than twelve years from the date of the decree but witbiii 
twelve years from, the date o£ the mortgagee’s failing to get relief by thei 
sale of the mortgaged property, is barred under eeotion 48 of the Oivil 
Procedure Code. Khulna Loan Oorapan’j v. JnaneniraNath Boss, (1917) 22 
C.W.N. 145 (P.O.), relied on.

Swaminath^ Odayar r. Thiagarajaswami Odayar ... (1927) IX .E ., 50 Mad.



CITO PSOCEODRE CODE <ACT ¥ OF I»08>, skc. 04 and 0 . XX!, r. 5-i (6) — 
Aiinchfnei'it of a decree, u'hen comj>/ t̂e and e '̂gciivs Ao/z'c-? to juilgmeiit- 
dehtfn- under "rtiU 53 (6), iL-hether neceasarij far completion of atfachvient—
Service of notice o» Court u-Inch passed the decree, necessary for completion 
of attachment— Bona. fide pa>jment by judgment-debtor loiihoui nLdici of 
orAer of aHaclment, whether vaLii.j Notice nnder Order XXC, rule 53 (<3),
Civil Procfedare Code, to the judgmenfc-debtor of an afctachr̂ d decree, 
is not necessary for the purpoRe ci oompletin" the attaclimenfc of the 

the iibtlichiaeut is effectnar.ed by the Rerrî -e of noh'ce on the 
Cf.urt whicli passed tho decree. Rale 53 (6)  merely provides, in casRS of 
bona fid?, i-ramactioiis by jsidg-menr.-d '̂btors. an exception to tbo general rule 
embodied in â 'Ctiol̂  Oi, which iavalidatea alieaations, psivmeuts-and adjngfc. 
ments as a<?uinsn claims enforceable tinder the atfeachment. Jf, therefore, 
t-lie judgment debtor of the attached deoree had no iiufcice of the ord6r of 
att-at'isTneiih at the time -when the payment and adjastmenb îleaded were 
made, thea eveu thonjh the att ichmcnr, b:id already become complete and 
t-tferjfcis-e, the payment and adjp.stmect should be recognized by the 
CiHirfc.

Lakshminaranmham r. Lakshmhiarasimkam ... (1927) I.L.R., 50 Mad.,CF,B.), 6?7
80— Suit aoainat puhlic
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O ^ c f r — S u it  f o r  in ju n c t i o n — i^ o tice  o f  s u i t — F u z jir e  a c t s  a n d  pa.^t a c t^ — N o ti c e ,  
whether m cessa r i/  f o r a  s u i t  f o r  in ju n c t io n  in  r e s p e c t  o f  th r e a te n e d  a c t s  —
“  Art‘purporting to be Sone ’̂ in seviion 80, meaning of—JViieiher includes 
fiitwre as- iceU aspaai «c .̂} In respect of aofcs of public officers purporting 
to Iw done in their offirsial capacity, aectiou SO, Civil Prncedure Code, 
requires notice of suit prescribed therein to be given only in the case of 
past acts crmpleted or begun but incoiupleha, and U'st in cbe case of 
threatened acts5 thî  espression ‘ 'acta purporting to be done” in the 
BBOtiou should be construed as meaning past aota and not f̂ lb̂ .re or 
threatened acts. Where therefore an Official Receiver in ingolrency adver­
tised the ealB of certain properties a fntare date n?? belongin"  ̂ to the 
inaolvent, a pei\son elaimiiij  ̂ the properties can maintain a Ruit for a 
deoiaraion and aa injuiK-tion against the Oflfioiiil Receiver, althoui^h lie did 
not gJTa the two monfchB* noticft prior to the institution rf the enit a9 
presnribed by auction 80 cf the Civil Procedure Code, The Sii-parinteJiding 
Stig^eer,n Circle, Eesivada v.Chituri Rama Krishna, (1920j 3-) S.L.J., 151, 
distingaiehed. Cage law reviewed.

Ammchalam Ghetty y. David ........................  (1927) LL.R., 50 Mad., 239
SBC. 92—A-ppUcal}iliiy fo suit for

«m o ra .I o f  h ea d  o f  m u tt  a n d  a  sch em e  :— See  “  H ix d u  L a w  ..................... 5 6 7

115— Revision peiition to..1.WW I, Ii*il w ft- t SfcHJ/t? t/U
Higk Gonrt—Cowt— Madras Gify Municipal Jci (IV of 1919)— Rule 4 of 
ths rules mada under the /let by Govemor-in^Vouncil—OhjectiQii 'petition before 
(tUction as to (jualificaiian of candidatR for electio’/ir, before Oomrrdssioner of 
Qorporation—Ilfvisio'n before Chief Judge of Presidency Small Cause Court— 
Nsinn of order—Ghief Judge, whether a Court or persona deaig’n’ita,—Bevisian 
ts High Cmri from Us order, i<fheth>>r competent—Juriadiction— 'Bxtent of 
jwrisdiction before CommissioTter and Qhief Judge— Madras Gity Municipal 
Act { !¥  of I91B), ss. 59 and 3i7—‘‘ Elections*' in, section 59, meaning of— 
Euh 4s, whether ultra vires.] The ihief Judge of the Presidency Small 
C&ase Court at Miidras, in deciding a revision petition preferred to him 
tmder rnle 4 of the rules made by th© Goyernor-iD-Oouncil under the 
Madras City IVIunicipail Act, 1919, acts as psrsona deslgnaia and not as a 
Court} aod conseqaeatly the Hiajh Court has no jurisdioMoa to enterfcam 
a reTidon petition agaiuBt in's order in snoh a case. The Municipal Gorpo- 
ration of Rangoon t. M, A. Sha.hitr, (1925) I.L.R., 3 Rang. 5«0 (F.B ) 
followed j and ParthasaratM v. Koteswani Rao, (1924) I.L.R., 47 Mad., 369 
(f.B-.), di^tvngnished. The word ■ Eieotions ”  in section 59 (2) (b) of 
th& Madras City Municipal Act means completed elections and does not 
c w r  aiflpntes before such, elections and the Bection. does nob authorize the 
GoTOrnor.in-Conncil to make rales in respect of snob diBputes; but rule 4 
thong:h ifc purporf® to have been made undw seoiion 59, ia rendered valid 
by the ^ener îfcy of the powers conferred on the Governor-in-OoTiucil hv 
WfttWD m  f  fete A.oi ; Whefeher the jnriBdicbion of the GbmmisV
iioum of Uie Corporation of Madreis, and of the Chief Jn|ge of th«»
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l^reskleiicj Small Cause Conrt, is no* mnfiaed to quesiioiis of form, or 
extends to an enqairy as to the disqimHfieation'? of the caEdidafets whteli do 
not appear «in the fsios' of thfs nominati-'m paper bat would iavolve an 
Piaqijiry infcT faê ŝ. Desirability of au of the Madras Cit'V
Jlnijieipal Acv, ro r 3 to mike it cle^r \vli--?ther the limited or extended 
juriiStHftioii is conferred by the Act pointe 1 out,

L&lnkmanan Chetty K^nnappar (1927) l.L.U,, 30 Mad. 121

Ci¥!L PROCEBliBE CODE <ACT¥ 0F 1»88). rhc, 151,0. IX, R. P, O.XLVir, 
s. -t (2) {a)—Application for e f̂'cutinn —Dismissal far default of appear­
ance of pleader fit  d'/cres-hoider— Rp.'ttoraiion of -petition—O. IX, r, 9, 
appUcabiiittj of, ta ex)‘cuti<-i», procftedings—Il̂ .-view nat’ce io judgment- 
drhtors, ncassitij for -  1a-;view gt-antei %Lithout 'natice-—Vali!littj aj order-— 
Irre^ula'itij or ilĥ qaJitn — Flight to set aside ord‘T on becoming aware — 
I n h e r e n t  p o w e r  u n d er  k.»c. S 5 ! ,  f h v i l  P r(K e i n r s  C o d 8 -~ J i ir i i i ! i ic t io n  n n d e r  
sec. 151, v:h-;n can be iwoh^A— Other remetiie»—Bar of tiinifalion of 
anotJisr petiiion, vihether a g>-imn<I f ‘>r invoMmj jurisdiction,'] An appli­
cation for (xe.nition. oi' a decree wM diemissed owing to tbe abeeKCft of 
the flecree-faolrler’s pieador on the day of the hearin, ;̂ on tbe same daj 
thPi application was reRtf>red im the appliciiiion of tlie pleader without: 
notice to thn juilgtnftnt-dcibtors ; a petition for arnendmeat of the Hxecii- 
tion applicatioQ in certain partieiilan wns and notice of bhis pt*tition 
was issued to the judefaxeot-df-btoi’S ; when fhe peHfcion came on foi* 
hearing, the jntj{'ment-debtars t.bjeofced that the order of restoration of 
the executi<m application, passed without notict*, Ava'i illegjil and inralid 
and tliaf, it shoald be set asirie; Hehl  ̂ (I) that Order IX, role R, Civil 
Procedure Code, dil not- apply to exeoution proceedings and sbat the 
Court liai no jurisdicitis>n under Order IX, rale 9, to restore the cxwution 
application whi_;h had boon disniisgerl for default; Kaliak'kal y. Palani 
Gountian  ̂ (lt>17j 23 L.W., 227, followed ; (2) that the order of restoration 
Bhould not be considered as a valid ordpr passed on review under Order 
XLVII of the Code, as isfiue of notice to the opposite party was impent- 
tive under Order XLVII, rale 4, clause 2 (a), and no notice was issued to 
the judginent-riebtors in this case; Ahdul Hakim Chowdhitry v. Hem 
Ghandra Das. (1915) I.L.R., 42 Calc*., 43:} fodowed ; (3) that the oider 
passed withoufc notice was not merely irreguVir bnb illegal, an^ the 
iudgtnenfc-debtors were not bound by it but could obj(*efc to it when they 
beeame aware of it; Burajpal Pandep v- XFtim Pandsy,’Q^~^) 
referred to ; (4) that the en parte order j'©8toi*ing the application, could 
not in its nature be considered a iinai order, and the oppoEite party, on 
coming to know of it, could object to it on any ground open to hi(0 if 
he had notice of th.e application for restoration ; see Krishnasami Puni- 
Aondar v. Rama«ami Ghettiar, (1918) 41 Mad., 413 (P.O.), relied
on; (5) ttmfc the order of r6»toration was not based on gronads prescribed 
for review under Order XL.VII of the Code ; Chajj» Ram v. NeleM, (1S3S)
I.L.K., 8 Lah,, 12? (P.O.); and (6 ) that the Ooarfc had no jarisdiciioa to 
act under section 151 of the Act arid yestore the application for exec î- 
tion tu its file, even thoagh the filinpr of another applicjition for exeoHtioa 
•woQld be barred by limitation; Neelavani r. Namtjana Eeddit (1920)
I.Ej.li.., 43 Mad., 94 applied j asd Bholu v. Rtxmlai, (1921,) I.L.K.* :̂iLaii^
66, dissented from.

N'arayana. Ghettiar r. Muthu Ohetfwr ... ... (1931) 50 Mfad,, 6?

--------------------------------------------^ ---------- -------—------ SEO, 14̂ 1 AKD 0. X X I I ,  SB,
1.0 a n d  13 AND 0. XXI, a. 16— A p p l i c a i i o n  b y  t r a n s f e r e e  d e c r e » ' h o l d s r  f o r  
e s e e c u t i o n  o f  t h e  d e c r e e — E i s  d e a t h  d i i r m g  t h e  p e n d e n c y  o f  i h e  a p p l i c a i i s n ^  
r i g h t  o f  h i s  l e g a l  r e p r e a m i a t i v e  t o  b e  m l s t i t u i e d  i n  t h e  a p ^ U m t ' im e  4 ’« 4  i o  
c o n t i n u e  i t — W h e t h e r  g e n s r a l  ^ i n c i p U s  o r  ih a  O o d e ,a p p U & a b le .2  Tfct© l e g a l  
represeiitafcive of a deoi*ee-h.oider wto died daring the peKdenoy of an 
execution petition filed by him, cannot substitafced in bia place ia tfes 
execution petifcioa and be ailowei to continue it. The qK&Btion must be 
decided by reference to the specific terms ol the Code of Oiril P*rooedare 
and not Oft geaer’al principles. Seo, 146, O. XXI, r. 16 and 0. r 3
10 and 12, referred tu.

JPalaniappa Ghettiar V, Ya.llicimmci.i Aahi (1927) S0 J£a4>» ̂



CIVIL PKOCEiCttE COPE (ACT f  OF 1 9 0 8 ), 0, 11. r. ,10 (2)-~ ‘̂ mcessary" and
‘^proper ”  fatties— Suit hrj A aga.inst B—Applicatioji hy 0 to he made a party 
defenSant— Xo rf-Ur̂ J prayed aijainstt C —Opposition of plaintiff' to application.']
The Seoret'irf of,State for Iiirlia applied to bo niiide a, party to a saifc filed 
hy rtie head of a mutt aj^aiost tlis Oammissioners appointa'i under the 
Maflraa Hxudu Relipc'Oiia Bndownieufea Act, for ix declaration tliab the said 
Act was invalid and'nZfm vires and fox- nn injuncfcion to rr'straiu the defend- 
auts frora doing certa’’a acts tinder fcho Act. The application was opposed 
bT tlie plaintiff who prave I for ixo reKv'f ncfainst the applicant. lleM, that 
tfm appHcafcion must be dismis=<ed as thf> apnlicanfc was tieiUiei' a “  proper 
nor a “  iiecessarj'”  party n’ii-hin Order I, rule ICf ( 2), Oivi! Procediire 
Codft. ^̂ cfser v. Mar. îen. [18P2] 1 Gh., iS7, and Won ii v. Beazletj, (1877)
2 C.P.D., eO, folJon-Gd.

Sri Mahant Pfctyaga Dasa v. Board of Conimissionsrs for HiTidu R- l̂igious
SndoumenU, Madras ... ... ... ... (1927) I.L.U., 50 Mad,, 34<
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-0. XXI, R. 2— Uncertified oral agree­
ment to uaru a- dB>'ree and to exeoutc ihe decree a< -variod—Agreem&nt whether 
an adjmimFniSec. 92, ^nidmce Jet (I of 1S7B), bar to pn.af of such oral. 
ogreemfiwi—See. 6, hnpartihle Bsta-tes Act (II of 190^)—Dsc.ree against 
impartible estnte %oithont objection— Public poliaij— MaintainnhiUty of objec- 
tim in eMcution.] Anagrefiineiit whieh dnea not extingnish a, decree as such 
hut which s’absfcitvitcs avarisd or iiiodiRad decree capahle of exeotition is 
mt hq alljnstmsiifc of iha decree wjtfiin Order XXI, rule 2, Oiv'il Procedure 
Code. Moreover if tlie s>j-called adjnstment is not ĉ >rtifiod aud recorded 
by Court it is no har to further t>xecatioa of the decree. An agreoment to 
adjnsfc is equivalent to an adjnstmont. By reason of section !>2, Eridenen 
Act, an nya! agreement varying’ or modifyin]  ̂the decree cannot be pleaded 
in. axmw'̂ r to an application for execution oi; the decree. Second Appeal 
No. 62 of 1920 (nnreriorf’ed), followed , Delendra Narain Sinhay. Sourindra 
Mohan Sinha, (1914) 24 T O., 39;, dissented from. Section 0 of the Madr.as 
Impartible Estmes Aot (II of I90i) euaots a rule of public policy. Hence 
even if a decree had been passed, without ohjocnon, for the sale of an 
impartible estate, tie objeetioTi thnt the secfion p roh ib ifsth e  sale can be 
takeu in t?xecutioB. }?aja of Visionagravi v. Dantivada Qhelliah, (1905)
I.L.U., 2S Mad., 84, followed.

Bajah of Kal-zhaatir. VenJcatadriltao ... ... (1927) 50 Mad., 897
0. XXXIII, BB. 5 (a), G, 7

aKD 15—Applicaticm io ma in forma pauperis—Summary rejection hy Court 
r. 5 (a), without enquiry under r. 6—B^fct of rejection.— Second 

applicationto Mt,e in forma, panpsris, wheihey hatred undar rule 15 of the 
same Order.] When an application to sue in/omo. ^jaujjms ia snmuiavily 
rejected hy the Ciiurfc undar Order XXXIII, rale 5 (a) of the Civil Pro­
cedure Code, without an enquiry under rule 6 and a consequent order 
under role 7, a seeoud applii’ation. for the same purpose is not barred 
under rulft 15 nf the same Order. Chinnammal v. Piirathi Ammal, (1925)
8S I.e., ?8?, foilô ved̂  Ahcl CTiandra Ŝ .n v. Peary Mohan, (I92t5) S3 I.C.,
SIS, dissected from  ̂Bil Kaur v. Shih Das, (1920) 5G I.C., 207, aud Howa v.
Sit Shein, (1917) 42 I.C., 803, referred to

KHsMamoitrihy V. Ramayya, ...  ... ... ...(191 7 ) I.t/.U ,, 50 Mad., 63

-,0 . XXXIV, n . l :— 8ee “ M o e t -
........................ ............ . ... .............  180

-O. XXXVIII, R. I—J.rrest before
judgment—Sscurity fir appearance— Order for— Gonditions precedent
io.J A Court before exeroising the powers confertad by Order XXXVIII,
3?nle Ij, 0Til P r w e d u re  O cde, has to be satisfied that ( 1 )  the plaintiff’s

■ <sa«te of aotioa iH prim a facie unimpeachable, i.e., the ])laint on the face of 
it does Ttot reveal any matter which is obviously doubtftil and arguable 
aod (2 ) therci is reaaon to belieye on adequate materials that nnless the 
|ori«diciii«ii i# exercised there is areal danger that the defendant will 

him«eU from the ambit of -the po-wers of the Court.
V M ' Bvdha v. FimtshotMm. Doss (1927) X.L.R., 50 Mad.; 27
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€I¥!L PMOCEDIIKE CODE (ACT ¥ @F I9®8>, 0. XLI, s. Q^—A^peai dismissed 
— R ig h t  o f  s o m e  r e s p o n d e n t s  to  u r g e  > iisp n te3  a i ja i w i  o th e r  T e ;sp on d en ia  
— Power of OiMrt under rule S3—rule 8S, limilativv- of its appUcahilUy— 
Mortgagn hfrnd.—Intp.rest at 2-i par cpnt payahlg in inonth^— Oit default 24s 
p ? r  c e n t  c o m p o m id  in tere< it 'tvith yn a n th ly  r e s ts t  't’ ’’h e ih e r  p e n a l t y .J  E i i l e  3 3  
of Order XLI, Oivil Pi-oosdare filjtralcl bo limited to caat-s, 'wlipre in
interfering on behalf of the atipelltmt it becotnes iiccpssarj’ to alter tho 
flpcroe in favour of soaie resporji.ieiit agaiiist otlier respondents, hst 

shnnhl result;; it is only iheu tliat tlie Cowt rIiouW act under tlie 
ruie. The rule oopb noi'i give a to a respoixdent ta urjro aoHDething- in
his fstvour at̂ aiust iinoriier i'esponu«L>nt has norhitig' to c3o with the
result, of thtt appesd, witferrat tiis tiling an appeal or meraoratjrunii of 
oiijfictions Ran ĵam Lai JTimulu, (3912) l.L.R,,34 Ali.  ̂ (P. B.) ;
(Jangadhar v. B:j.riah:iSlLi (lf'15) 22 C.L.J., 390, fjiiil Ab^al Majid v. Intu 
Bepari, (101,5'] 22 O.L.,L, 3^4, followed. A stifujlation in a. mortgaiie bond 
that tie principal tor-cthor with interest iih 24 per c»iit por a-mnm shall ?jb 
paiil in six iBonths’ tiniO iVora the date of tlio bond, but that, on default of 
such paymout, the principal ahull he pay-ible, on demand, iviih compound 
inter°^t at the same rafe, with sis mrmthly reatM, from the date of the bondj 

*'is not hy way of penalty tmd should not bt*roli«V(̂ d ngainst. Snndar Koer 
V. Rai Sham Krishen, (WC7) I.L.R,, 34 Calc., 150 (P.O.) ; Malli Chattiar ■ v, 
Veeranna The---ar, (1931) 41 47C1; and Aziz Khan v. JDuni Chand
(191S) 23 C.W.?T., ISO (P.G.), relied on

Bamalingam Chettiar v. Sabramaniam Chettiar ... (1927) I.Ii.R., 50 Mad., 614
— —----------------- -----------------------  -----------  O. XLI, K. 22— Decree, meaning
o f -.—&Ve “  HiNBU Law ” .............. 866

0. XLIIT, K, (1) (ip), 0. XLYII,
E. 7, SEC. 115—A p p e a l—Order granting review on ground o f  new e v id e n c e -  
Order not siathig that the eridanct̂  wa,.'} important—..'.Ippea&i&itifa of-—
Eevi<ion o/.] Althoug-h Order XLIII, rtilp (1) {?r̂  of CiviJ Procadiiro Code 
allows an appeal againsfc an order undi'r rnle 4 of Order XU VII, granting an 
application for revit^w y<>t the Order XLIII, rule (I) (?c) is mihject to the 
restrictions and Hmitatioris placed hy Ordar XLVIl. rule 7. Hence no 
appeal lies sigainst an ordei* pranting ruviaw of the anpw'd is not on any 
of the giroiinds ntemioned in Order XLVII, rule 7. If a Jndge gi'ancs a 
review on the groiind u£ ditisovery of wew matter or eviflence, the fact that 
Its does not stato in the ordei* grantia" rsTiRw that, the new niattpr is 
important within tbs meaning of Order XLVil, rule 1, is nu ground for 
revising tlie order ntider f.«ction 115, Cî ’il Proeedara Gode.

Srinivasa, Ayyangar v. Official As -̂igneef Madras (1927) I.L.R., 50 Mad,, 891
C © E H C lO N -« I ia itm c fz f i f< n See “ i K t n i s  G o k tk a c t  A c t  (IX o f  1S72), s e c . 15." 786
COMPANIES ACT (INDIAN) <¥III o f  1 ® I 3 ) ,  SKC. ,4, o t s .  1 A&’ r> 2— General 

Clauses Act (X <:j/ 1897), 3. cl̂  89—Partnership—-Four miregiatered firms
forming a, p îrtners'hip— Total number of memhPrs of all the firms esrceeding 
twertiij—Farltii'rahi'p, not registered uti'ier the Qompanies Atrt— Whether 
illegal ~Bu^iHei>s meai îng of^wnder sec. 4 (2) —“ Persous” under section 4> (2) 
whether denotes nnly individ'waU or inclttides unregistered body of peraous—  
Definition of "•persons" iind^r Qmeral Claî tteis Act, whether applicabh to 
sec. 4 (3) of tha Indian Oampanis'̂  Act— for dinwlution of illegal 
partrtership and for accou'tits, zvhethsr ’maintainable.] Where four unregis­
tered fii'iua entered into a partnorahip to piirohaBs certain ĝ oods, to sell 
them ab different times and diTide the profits and it appeared that the 
total KtLmber of members of all the firms together oame to twenty-t'w'O, bnt 
the partnerehip was Kot repatered under the Indian Oompaniea A ct: on a 
Buib instituted by thraB of the firms ag«.ins£ tha fourth fur digsointioJi of 
partuersliip and taking of partnership acoomats, Held, that the transaction 
was a business within, section 4, c'aufie 2 of the Indian Oompatiies Act, atid 
not a siogle venture falling outside the section; that for parposas of 

®r<?gisfci'!ition reqaired by .section 4, clause 3 of the Aot, each of the iinreg:ig- 
tered finns cajinofc bo regarded as a single legal entity; that “ persons”
Tinder so ‘tiou4, clause 2, dejjot îs itidiTidualg and does not include bodies of 
individuals; oonacqnentiv the suit partnership, being compoaed of tnoi'© 
than tweaty pea-sonB, waa au iliegftl partuersMp for want of registration



tiiider tlie A ct; Alcohi Qitt Qotnhinaiian V. JVbriAccfc Oinning Factory, (1915)
2G LG., CIS, followed; a ad. that, where a plaintiff comes to Gonrb on 
allegations which on the face of them aUow that the contract of partnership 
on which he sues is illegal, he ia not entitled to any relief and his suit 
shouKl be disrnipsed.

Fannaji Veinchaud v. Senaji KapocrcAand ... (1&27) I.L.K., 55 Mad., 17S
C 0M P E M S A T iO N «»i3Jiw rl5f:fl«2cai? o f : ~ S e s  “  La>’ D A c q .c is it io n  A c t ” .................. . 7 0 6

CONTRACT ACT, INDIAN (IS o f  1872), sec. 15— Coercion—Raiijication—
Agent for a ierm —ltejunal to give up aceoiini^, b o n d s , eic., at ihe end of his 
ierm. to a ne'” ' ancnt, nnlem reli^ass n'aa given hu principal— Releai;e so given, 
u'ht'ther voidahle for coercioii—Amhoriti! of counsel to hind clients hu maTcing 
statemmt raiifytnij release— Special autkifrity, whether necsscary—Qeneral 
aitihorUy^ whether can be impiied and sit^fficient,] Aa asf'nt for a term 
I'pfospd to hand over the aeeount bdoks, bonds, etc., cf the businf-ss at the 
end of the term to a new aueKt .Hent in hia placo, -unless tho priucipil gave 
him a release from all liability in respect of his ag-ency ; such a release had 
to be and was gi^en, ai3d the new agetib grot the aottount books, bonds, etc., 
from him. A a some of the mortgag'B bonds relatiiifr to property in the 
foreitrn Statt'of Johar, stood m the fiR’ent'e name, fi suit had to be broaght, 
under the law of .lohur, to a transfer io the prineipal’s name arid ivas 
instituted in the Supreme Court cf Sti'aita Settlements ; tha defendant 
agreed not to contest the f-nit, on tho plaintilis’ ratifying the original 
release, Connfel for the pkin.tili's thpreiij made a statement embodied in 
tlie order of that court to tht? cffoob “ that the said release was and is in 
full foroB and of full effect,” and a consent order was passed by the conrfc 
transferrinK the bonds to the names of the plaintiffs. On a suit being 
instituted by the prinuipak to set aside the release deed and for 
diractm^ the defendant to render an at'oounfc of his agency, Held, that the 
release deed was fjiven bj the plainfcififs under ooercion of the defendant 
within the terma of section 15 of the Indian Oontraot Act, and wasi void­
able at their instance ; but that there was a valid ratification of the i'elease 
%  the plaintiffs by rpuson of the statement made by the plaintiffs' counsel 
in tiidr suit in the Supreir e Oourb; that counsel should, under the 
circunisfcincei!, be held to have been Bpeoially authorized to make the 
Btatement; that, even if counsel was not specially authorized, the 
circamstacces of the case fnlly justified tho eon'jlusion that acted with'
In Ms anfhority in making tho sti.tenienfc; and that, c msequanfciy, tha 
plainUfts were not’ entitled to sbt aside tho release deed and call on the 
defendant to account. Uules regarding competency of counsel to co«i- 
proBoise suits, make admisaions, or confess judgment, so aa to bind their 
cHentB, discussed.

Muth'ah CheUiyar V. Karuppan Gheiti ... ... (192'7) I.L.R,, 50 Mad., V’86

------—--------------------------------------  me. 73-Xnterost Aci {XXXIl of
1S S 8}—'C o «ir «c f to  s u p p l y  g o o d a — P a y m e n t  o f  a d v i n c e — B r e a c h — R ig h t  to  
iniereistt>n adiance.j Ildd by ihe Vtill Bench ( Hamks.am, J,, cUsisentin'j) that 
in the absence of any demand or of any stipulation as to interesfc. a person 
who has advanced money to another for supply of goods at a certain time 
is entitled on default to reouver onlj the advance and damages, viz., the 
difference in price between the eontvact rate and the market rate, and. not 
also interest on tha advance by way of damagea for the period between the 
date flf breach and the date of suit. Per Eamk.sa'M, J . : In snch a case, 
interest also is recoverable by way of daamges, under eection 73 of the 
Indian Contract Act.

Maniappa Mudaliar v. Muiliusimmi Ayyar ... (1927) I.L.R., 50 Mad. (F.B.), 9't*
C0U8,^ F^ES MA,U8 AS {y  ©F t^ZZy'^Revie'W~-‘Cha'>ige in the Gouri

Act be/ofe Au,te of revietu—Subject mdtt&r of review and court-fee 
therem— AHicleB 4 and 5 of Scheduls I cf the Court Fees Aet ( FlI of 1870).]
A petition for. review of an original or appellate decree must be valned on 
the reliefs prayed for in the peution as if the petitioner were then filing a 
plftint or memorandum cf appeal for those reliefs. (1872) 7 (Ap-
peiidli, page I) and re Manohar G, TambeUr, (1«S0) I.L.R., i  Bom., 20,

V, Jogmdra Chandra DuitO) (1823) 28 O.W'.N'.,
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403, not followed. I f  between tte  date of tlie plaint or tlie appeal and filie 
date of filing the petition for review, thei'f* Iiaa been a change iu the Gonrfe 
Fees A ct increasing tlx9 fee payable a3 valorem, the  petitioner ran&t pay at» 
tlie increased rate. A  defendant wlio wislies to iiie a retitivv of a docree in 
a second appeal filed by tlie plaintiff, whioli allovv'ed iu la foa r  of the 
plaintiff a Bait for land and three years’ mesne proiita prior to date of suit 
must pay Court fee not only oa tlie same but also oti mesne pnsfitis befcwoen 
the date of tha plaint and the date oP iiliu*? the second appeal. .BraJunayya v. 
LaTcshminarasbiihdm  ̂ (1893) I.L.B., 16 Mad., 310, and lialarama Waidib v,
Bangan Naidu, (1922) I.L.K., 45 Mad., 280, follo^-od.

Punya Nakako, In re ... ... ... ... ■.»« (1027) 50 3Iad,, 488
CO¥EMAN'T T§ lENEW—1/ appoftionalle -.— Sm “ Lease mn 93 veaes*’ ... £95
CKIMINAL PSOCEBBKE €OBE <V QF 1898), ss. 4(c), 2Ji-~-See “ Cattle

Tebspass Act (I o i '1871], 20 ” ... ... ... ... ... ... 841
■----------------------------------------------------------------------------------- ----------------— ----  AS AMF,K5)ED r.T EKC. 7 2

OF Act XVIII o f IQ23— Accuseii uritepresenfsi by legal prccfiiioner— 
Jteqwred to state forthwith if ha wisTiss to cto.s.s-e^awine prosecwtirM wit- 
nesses— Magistrate recording no reanon— If mere irre>juhirity—Sec. i'50, if 
applicable to summary frfals.] Unrler Bectioa 256 of the Crinrinal 
Prorednre Code (Act V of 1898) as ameiided by suction 7'2 of Act X V ill of 
1823, a magistrate must record his reasons, 'whKro Ije askB aii acrnmed, 
who is not represeivtfod by a leyal practitioner, forthwith to state uliether 
he wishes to cross-axamine the prosecution witr.i\«ses, tuid fuihire to so 
racord big i-easonB is not a mere irregularity curable ur.dpi* se-'-tion .573 of 
the Crmiinal Procedure Code, Whc+n the 1 i-syislature specially aTiiplifies a 
mandatory section, no mle of coostraction will aliovY the coui't."? to treaft it 
as directory. Suhrahmania Ayvar v. King-I^mpsror, (1S02) I,rj.S,,2a Mud.,
61 (P.C'.l, followed; Mussamni Ghaaiti v« The Craivn, •(li-’25) I.L.ll,, Q 
Lah., 5d4-, diseentefl from ; Phim-an Singh r. The Cnmn, (1925) All. 1.1?.
(Lah.), 339, referred to. Secticm 256 is applicable to a sununary trial.
Umaji Krishnaji v. Xing-Einperor, (li*2r.) 93 I.G.j 159, dissented from.

Eaju AcJiari, In re ................................... . ... (1027) I.L.R,, 50 Mad., 740
b e c .  V iA — I f n i m d  u n d e r —

6ENEEAL INDEX X.Y11

Coi ies of statements mada at~-AccusecU's right io oliain—Sa,iue procedure as 
under sic. 162 Post-mortem certf;(?eate—J«2«e.9i report—Accused'3 ri<jhi io 
copies of.] Statementa made at an inquest niider section 174 of the Code 
of Crirni0al Procedure are statt=‘meuts made to a PolicB OiScev '■ in the 
course of an investigation under the chapter” under section i62 and not 
being-public doctiraents, an accused is not entitlipd to copies of snch state- 
meiitH. An Jiecused ie entitled to copies of the post-mortem e^rtif '̂-ate and 
of the inquest rejiort (escludiug statements therein). In re Peramasami 
Naidu, (1924) 22 L.W., referred to.

Maf-uthumutlii  ̂Kud%mha% r. King‘Emperor ... (1927) I.L.B., 50 Mad., 7S0
SKC. 230— Permns seyarra-

taly engaged in fishing in prohibited waters—No common object or common, 
intention—Juinf trial under ss, 879 arid 447, Indian FenaL Code— Same trans­
action—Applicability o/.] Where a number of persons were all separately 
engaged in fishing, and were merely several poaehora gathered in the sam® 
place at the same time and there was no evidence of a eommon object or a 
common intention, and the said pef^ons ■were tried together for offences 
under sections 379 and 447 of the Indian Penal Code aa harinfi been com­
mitted in the course of the same transaction, and convioted, held, tbat the 
accused ought Bot to ha'̂ e been tried together and that Bach joint trial was 
not a mere inegnlarity. Wbene'ser the applicability of ssotion 239 of the 
Criminal Procedure Code is doubtful, it is far better that the accused 
Bhould be tried separately. Maal Malcalakati BtMadn  v. KingSmperor^
(1915) 28 381, followed ; Smjperor v. Rafuz Zaman Khan,, (1926)
I.L.K., 48 AIL, 325, Ohoragudi fenjcatadri r . King^Emperofi (1910) I,L4t.,
33 Mad., 602, referred to.

Sammlla Bahih Y. King-Hmperor ... (1927) I.I<.R,y 50 Mad., 73S
SBC. 47'6—Mature of-~̂ En»-

quiry under.} In a proceeding under eeciion 476 o£ the Criminal ProoednrQ 
Code, the natur^ method and extent of the pi-eliininary eni|uiry being' at the
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aifscretion of the Court holding it, tlie enqnirr need not lie siicjIi as to satisfy 
tlie Ootij't tlifii an oiTeuee has act-oally beec committtid, ilie Court only ha’ffiag 
■to clcei^e (a) v.-liother nn off̂ n̂ce of the kind contemplated by tke section 
apppfirs to Iicive 1;oge coiumitt.td and {!•) ■whether in tho iiiterests of Justioe 
it slicv.iH be further enqiiireu into. Ahclzil Qhafur v . Raza Husahi, (1912) 
l.L.li., SI AIL, 357, approrarl; PaJirai r. King-Emferor, (1921) 6 Patna 
L.J.j djssented from ; I-)i ft’ Pertiynalla VL'iikatasubliah, (1D23; 44 
3d.L..r,, '74, dissented from.

Eâ a 11(10 V, KinihEin^eror ... ... ... (192‘3) I.L.E., 50 STad., 660
CRMWAL PSeCEDDSE C00E, ssc. 48S—Maintenance order—  Daratian 

of—Gancsllaii:m by Court— Wife returning to Uva mth hushand—Ij order 
auioimiically cancellp.d-'} The general principle of law that an order 
whose toriii is hod fised, tmd vvnose currency is not Biade expressly 
6ep£*n3e»it upon, the contiaued evist.ence of some circniiistancfi or set of 
circnmstances, TCtuaiiis iu force until it is cancelled, ia prima facie, appU~ 
cnble to rnnintenaTice orders passed under section 4SS of the Criminal 
FrocGiluro Godf». The husbane'i may, on proof of circuiuatances spaoifled in 
section 48S (5) or ssctioii 499, obtain t.he cancellation or modification of . 
tha original Older, as the case may be; and until he doos that, the original 
order must be deeQ\od to be still in force. The mere frtct that a wife haa 
returned to llv<? -with her hueb.'ind ivill not bring the order to an ond 
automatically and on hor separating from liitii again, she can enforce it.
Shah Jhu Ilyaa v. Ulfat Bill, (1897) I.L.R., 1« A ll, 50, and Parul Bala 
lei'i T Satiali Ghcindm Bkatiacliarjpe, (1923) 75 I.C., 579, referred to j 
Fhul Kali v, ffarna.-7n, (ISSB) H A,V/.15'.j 210, diesented from.

Kan'jammal r. Pandara, Kadar ... ... ... (1927) I.L.B,., 50 Mad., 663
---------------------------------- —------------ , SEC. 520—Seised ^ropei'ty— Title doudtful—

To n'}i07ti io le returned—“ Giurt oj Appeal, ecmfinnation, reference or 
retmon'*— Meaning of—Jf sipecil'ies nature of ap^Ucaiion to 9uch Courts— 
Provisions regarding appeals— If appUcaile.] Where the title to seized 
property is (Iouhi;i‘a5, it shonid be retarned to the persfm from whom it was 
seized, nriless there are special cironm=ttances which would render snoh a 
eonrse unjustifiable. The OoUector of Salem, (1873) 7 M.H.C.Il,, 233 ; In re 
PaAilhannath Pundlil Usvankar  ̂ (1916) I.L.R., '10 Rom., 188, referred to.
The phrase “  Court of appeal, confirmatico, reference, or revision” in 
section 520 of the Code of Criminal Procednre designates only the Oonrts, 
which ea.a “ modify, alter orannal”  an oi-der pasRcd under the preceding 
Bections of the Cade, and does not specify the natnre of the application 
■which has to be made t» them. Such an application cannot be treated as 
an appeal attracting all the provisions regarding appeals*

Sritiivasamoorthi v.Narasimhulu Naidy, .............  (1927) 50 Mad., 916
ClIMINAL TUBES ACT (¥I ®F 1924), SEC. 2,Z~Conviction under sec, 23 (1>

(h)— Second and third convictions—If slioali he after accused^s tribe 
u  dechred or accuî ed rBgistered as m.emhe.r of criminal tribe— Ueduc- 

, tion of î entence—-"' Special reasons to the contrary ”— Character o/.] For the 
con’S'icrion of an aconHBd person under section 23 (1) (b) of the Criminal 
Tribes Act (VI of 1934) it is not necessary that both the second and th.e 
third coDvictiong should be after the tribe to which the accused belongs 
Iiad been declared a criminal tribe or after the accused was registerea 
its a member of a criminal tribe. The mere fact that the offence is not 
of aTery eerioiiS nature cannot form aspecia l renson to the contrary” 
for reducing the sentence. Suoh a special reason must be something 
apart, frem the nature of the offence suoh as, youth, age, illnoss, or sex. 
Criminal Appeals T̂ob, 318 and 367 of the 1925 followed. Eeference 
Ko. 17 of 1924f dissented from.
\ MayandiThevan, Inre .............. ... . ... (1927) I.L.E., SO Ma,d., 474

BAMAGES-—Decree for— Brench of contract against insolvent—Appeal—Adjudica- 
Um dnring^mdewy of— Official Beceiver-^If cancotitinue :—See “ Pbovinciai, 
iNgotTENCT Act, ss. 2, 20, 33, 49, 50 ”  .............  ... ... . .. i61

ftEBT W  BECEASEI  ̂ FATSEE““ I>ecree against son— Liability of son to be 
. PjaoviNciAt. iNsoiTJBsoit Act, sio. 2 , (a)\(<J) ”  ' .... , , ,981

maUng siatemmts in'co'Titm of professional dufy s-^
■ '\S0B.̂ ‘lxBXAsTmA%.CovB,&Mc.:m’\ ... ; .i.'' 6&7
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DISCHABfiE—-Order refilling— Effect o f S e e  “ Pit îVixciAi. Insolvex'Ct A c t ,

ss. 28 ANO 42 ”  ... ... .............................................. . ,,, 977

©ISTKAINT -.— See “  E&taie.s Laxo Act, s e c ,  212 {b} ”  .............. ..............  329
MSTEICT MUNICIPALITIES ACT, M AD IAS (¥ OF 192©), sh. 93 (3) and

3 o 4 - ( 2 ) a x 3  E G tE  2S^ s e u , .  l Y — L e v u  o f  ^ ro f- 'u s io 'n -fa x  i n  ilivs) '/iiu iiicrpaii-  
ties for the sa‘V.@ h.ilf-i.cai\legaliiy o f—Tliglii of suit for refund when.] If a 
person who lipcoiiie.s; isucoessively iiable in a f-uigie Isalf-year to pity profes- 
sion-tax in two irmnicipaHties pavii it ia onp, altboagli it be the eecoud he 
acqnires eseraption, uader sectiun 93 (H) nf tho Madras Digtrict ifnnioipali- 
ties Act, from iiiibility tf> i^ay it again ia the first. Rule £S of Scliejlule IV  
of the Aei l,>ar« a suih for rt‘fantl of tax paid, only if the ujunictpaliry is 
empowered to make the denitiBd and not otherwise.

Municipal Couuvil, Cuddtdore v. Kri3kna:% Namliar. (1027j I.L.E., 50 Mad., 987

GEKERAL INDEX XLX

STu:. 249—
M a c } i m ‘; r y  l i h e l y  to  h s d a n g e " o t i s  t o  h u m a n  l i f e — O u t r i d e  p u i U c ,  i f  l i r n i t e d  i o  —
Madras Lead Boards Act (XIV of 1920), sec. 193 —E^ect of — One staiuie 
cancelling anofhpr— Te.̂ t o.f.] Alscliinery lilcei.v to be dauf^erong to human 
life within lb s term rtf Sckedule V  (q) of the Madras DiRtriet ^[imicipalitxes 
Act is not corxlliiBci t(i maohinery d;mgermis to the outside pHblic. Human 
life means the life nf anj" person whether he be 'vvlthia or without tho 
prtf-raiftest of the factory. Section 249 of the Act has not been impliedly, 
ropealei by seetion 19i of tho Mai'lras Local Boards Act, as the two are not 
nsutually deatriictiye.

Ptiblic Prosecutor y- Ranga-na,yalula Chatty ... (1927) I.L.R., 50 Mad., 81S
----------------------------------------------------------  ------------ —̂  -------------, ES, 249 AKD 250

—‘ Permission under sea. 230 oht.n'ned— If licence under sec. 24.9 wee escort/,] 
Perraisaion obtained iicder s?ctiori 250 of the District MunicipaHties Act 
(Act V of 1920) io construct or eBtablish a factory or instal machinery 
does not absolve a person from taking oat a hVenco under section 249 to 
work the same. The object aud scope of tha iwo sections are entirely 
dilEerent. Section 241'J eout-ena plates an annual ]tayment for tlu-upe of tho 
machinery, while sectiuu 250, a payment once fnr all, for installing it. In 
re Smith. (19205 45 731, approved. In re Ramaahandra Rao, (1920) 45

o55, referred to, Criminal Eevisinn Case No. £03 of 1925, dissented
fi'otn.

Muthu Balu Chetty, In re ... ........................ . (1927) 50 Mad-, 467
ELECTIDN«‘®̂ nJH  ̂ on$ candidate nominated—Bes^ncd elected —If election

p e t i t i o n  l i e s  :— Sea L o c a l  Eo.\ai5S A c t ,  M at>bas ( X I V  o f  2 9 2 0 )  ”  . . .  8 6

ESTATES LAND ACT, MADRAS (I OF 1908), sec. 3, cl. (2> (c) and (5),
SE C . &̂— B e g i ' l a t i o n  X X V  o f  1S02— Ja^ir— “  Unsettled ja g ir ' ’ m e a n i n g  o f —  
Vm ettled jagir, tvhethar an estate under the Estate& Land Act, see. 3, cl. (2)
(c)—Enfi'ancMsemetd at inam settlement, effect of—Tenanis of ryaii lands in 
a jagir— Tmants in possession of lands at the ti,ae the Estates Land Act came 
into force—-TeTiants, whether acquirad occupancy right wnder sec. 0 of the 
Act.'] A jagir is a grant of land for life or for a definite nttmher of lives 
in consideration of ser^icesj iisually milii»ry, rendered to GoTemmenfc, in 
or del’ that the grantee may maintain a certain dignity and state. Where 
in respect of certain villages granted by tho East India Company in 1829 
to a person as a jagir for three generations, the deed of grant styled the 
villages a jagifi the Officers of the Company consistently adopted that 
noinenolature in their doouinents sach as the Inaui Oommissionet^s Eeporfc, 
and ihe grant included the vihages as a whole including waste lands and 
poranaboke as well as the cnlbivated ayakut, Eeld, that the grant was not 
merely of the land reri^nue and the villages were therefore not an inatn 
falUrig tinder iseefcion S, clause (2) (d) of the Madras Estates Land Act j 
that, even though merely calling a village a jagir will not oonstifcufce it 
a jagir, still the terms of the grant and the cirounisstanoes abovementioiied. 
showed that the grant in this ease was a jagir, and there was no foundation in 
statute or authority for the view that the term “  jagir ” in. geotion. S, olaase 
(2) (c) of the Act, most be limited to jagirs granted before the adyejjfe of 
the fiast India jfiompany ; that the vsrord. unsettled iit seotion 3, clause

D»1



XX GBK-EKAI INDEX

Pag©
(2) (c) of the Act, qualifies jagir as well as palaiyarn, and tlie jagir referred 
to tlierein nseacs onW aa nissettlesd jagii', as a settled jsgir wonjd ba 
included in settled estate nnder eection 3, clause (2) (a) ;
tlmfc a jagir -wiiicli has not bean settled eifcliei' under the permanent 
sehHemeiit regulat.lon or mider the Inam Pt̂ ulea ia &u unsettled jagir, and 
mere eonfirmafcion by fcka Inam Coamiissiouer as aa inam would nob amounti 
to a settlcinenti; and tliat an unsettled jagir is consequently an estate, and 
ilm cultivafciag tenants in possession of ryoti lan.d and not old %vaste, in an 
unsettled Jagir, at tlie time the Madras Esfcates Laud Act came into force, 
acqivired oCTOpaney rights therein under section 6 of the Aofc, even though 
they had so oeonpancy rights before the Act.

Ramasami Kmuriian V. TirvL-gatlii Kavundmi ,,, (1927) LL.R-, 50 Mad.j 10

ESTATES LAND ACT, MADRAS (I «F  1908), s e c . 3 (4) (a) a n d  (f)~W eUs
dug at vern small cost an3 planting coconut gardens, not improvements.]
WfiUs ooQBtrueted by diggiag small pits in Bandy soil at a vei-y stnall coat, 
in whieli underfyround and surface water natai'ally colleoLs are not “  im- 
provemetits ”  -withia section S, clause (4) (c) of the Act. Oooonuts are not 
"frntts*’ and plautinf? coeoant gardens ia not planting “'fruit gardens”
’within section 3 (4) (/) of the Act and hence it is not an improvement 
■within the scciion. Second Appeal 571 of 1916 explained and dissented 
from.

Vellayappa Ch&tty v. Suhramaniam Ohettiar ... (lt(27) I.L.E., 50 Mad., 482
, ss. 3 (10), (IG), 6, 8 ANT)

155—Conversion o f  rynii lands into private lands ly  a samindar before the 
Att—Ii«a93 of such lands aftw the Act for a period— No occupancy right—
S’ec. 8, *el refTOjterti'L'B.] Bafore the Estates Land Act (Madras Act I of 
iy08) ifc was competent for a aamindar to convert what were once ryoti 
lands into private or knmafam lands and to hold them as such; and if 
aft&r the Act a parson is let into possession of such; eonvertod lands either 
as ijaradar (lewaeo for a period) or as the agent of the zamindar, he does 
not tbfrehy acqnire occupancy rights tiierein. Section 8 of the Act is not 
sfertroBpectiTe,

V sera h h a d ra yya  r .  Z am indarfi n f N'orili Yallur (1927) I.LJl,, 50 Mad., 201
fiEo. 212 (h)—“ 'Distraint

duly made '̂-~-Diitraint—E,s',-«eMce o/~TF/ie?j con-,piste.] The essence of a 
distraint 58 the act of taking out of the possession of the real owner and euch 
ao't is not eompk*te<3 until the tubing oat of ihe possession of ih& rpal owner 
«  cooiplsrte. Where cattle seized for arrears of jent under the Estates 
tam l Act were stOI in the OR-ner’g pen and the person distraining was 
proeee.iiiig to drive them out of the pen, and the owner prevented him 
from B» doiD,£T, held, that the distraint was not complete, and that such 
intarferewoe oonatituted reaistance to a distraint duly mada wiiihin the 
weamng of seotion 213 (5) of the said Act. Narayana. Reddi v. Dyvadee- 
nashar, (1925) I.L.R,, 4S Mad,, 505, dietinguishod.

ScLfyanaraymamurii r. Bamayya .............  (1921) I.L.R., 50 Mad., 329

EVIDENCE ACT (INMAN), s e c  2 7 : — See  “ A c c u s e d  c h a r g e d  w i t h  m c b d e b
AK0 5CMEFT ”  ...

(I OF 1872), SEC. 92 :~ - 8 c e  “ Civil P r o c e d u e e  C o d e , 0. XXI,
E. 2 ”

IXECIITWH—Ss. 21, 37, S8,150, Civil Procedure Code (V of 190S)—Preliminary 
mmsiase iecree— Transfer of territorial jurisdiction thereafter to another Court 

of final decree ly the first Ooit.rt withoict objecHon—S.ighi of the iirsi 
Courtis order mle of. mortgage woperties.} After the TDassing of a preli- 
tninary _ mortgage decree, the Court that passed it ceased to have 
twntorial jansdiction oTCr any of the moregaged properties. After a final 
deorea was passed by the same Court without any objection by tho mort­
gagor, the nrartsagee applied to that Oouit for sale. Held, (1) that that 

BO power to order a sate of tlie properties, thongh it can receive 
»  ^^pll«tion for sale and ^ansmit it to the Court having territorial 
3«Ja®bokoH and (2> th&l ommioa to objeot to the jadsdiotion (f̂  that Coart

274
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to pass the final decree estops the mortgagor ouly from disputing tt© validity 
of the final decree but does not estop him from objecting to the juris diction 
of that Court to order a sale.

SivasTcanda Baju v. Baja of Jeypors ... ... (1927) I.L.R., SO Mad„ 882
EMCIITION— Appliaaiion for— Dismissal for djfauU—,Rs.«iforaSEO»~0. IX, r, Q —

if a^pplicaUe :—te'ae “  Givir, PHOCEDtTEE Code, sec. 151 ”  ... ... 67
--------------------- Jpplicalion for, of decree—Application by jtLdgment-dehtor to

record miisfaction— Statement by dccree-holder chjeciing— Btibsequent 
applicahon for executhn mare tha7i three- years from last appIAcation for 
execution~Step in aid of esjeecution—Fende^icy of application if •necessanj —
See “ Limita.tio '̂ Act, ART. ... ... ... ... ' ... 49

-Applicaiion for~~-Filei 7}iorc than iicelve years from the date of
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the decree but less than twelve ijcars from the date of aaSc of h n p o th e c a — ■ 
ComhiTied decree against ‘pctson and property—Limitation—Bar o/:-~See 
“ Civil P E ocE B n R E  C o d e ,  s e c . -4 8 ’ ’

-Sale of property not 'belonging to indgment-deitor and purchased
by decree-holder and aatisfuetmi— Art. It56, Li7nitatioii Act (IX of 190S)— 
Application by de^ree-halder to set aside sale and for further eo’ecution, after 
thirty days after sale—Mainiainahility o/.] A deoree-holdey got the proper­
ties of some one other tliaa the judgment-debtnr solil in eseOKtiun of his 
decree, pnrcbased them himself and entered up satisfaction. More than 
thirty days after the sale, he found rmfc his mistake and applied for further 
eseoution by setting aside the sale. Held, that the application for further 
exeontion. was Tmsustainablo as the sale though of a stranger’s property 
was not void and as the prayer for setting ifc aside, -which was a. necessary 
preliminary for further execution, could not be granted, being barred by 
article 166 of the Limitation Act. Thahur Baruiha y, liban Ram Marwari,
(1914) ifcl Galo,, 590 (P.O.), and 1,‘irbituHin Bahadxir Singh r.
Rameshar Baksh Singh, (1906) I.L.R., 28 All., 72 (P.O.), distiaguished.

Muihukumaras'wami Filial v, Muthusivami Thev^n, (1927) I.L.E,, 50 Mad., 639
EXECUTOE—EemowaZ of:—See “ SucGEgsioN Act, s e c .  3 0 1 . . .  ... ... 906
FACTORIES ACT, INDIAN (XII OF 1911), ss. 2 [(2), (3)], 41 and 46—

Qroundnut deeorticating room in a builiing—Drying yard five or six yarda 
away from wait of hdlding—Jf part of f a c t o r y — Children employed in  
drping, cleaning and snrting Tccrmls— If insiienicd to or connected with 
article suhject of process— LiaMUty of occupier,] Where a drying yard was 
sifcnated about fi-ce or six yards from the -vraU of a building in which a 
groundnut decorticating machine was installed, bat the said yard had 
no connexion ivith raaobinery, and children were employed in the yard for 
cleaning, drying and setting the groundnut kernels, held, that the drjJug 
yard was part of the factory within the meaning of section 2 (3) of the 
Indian Factories Aofc, and that tlie occupier (or manager) was liable iinder 
eecdoa 41 as having employed obildren in work incidental to a manufac­
turing procaas or connected with the article, snbjacfe of the process, within 
the mischief of the Act. Zaw v. Graham, [1901 j 2 K.B., 327, Paterson t,
Eimt, (1909) 101 L.T., 5T1, ueferred to.

Bamanaiham Y. King-Hmperor ... ... ... (1927) I.L.S., SO Mad., 834
FOSEI€N JUDSMENT -.— See “  G it i i .  pRocEonEis C ode, s e c , U  (b )  ”  ... , 281
FOMMA PAlJPESIS—^2>j)Itcaif ton to me in— Summary rejection wiih&ufmgutry 

—EjfecS of—Second application—Jf harred under r, 15:~£es “  O m t PkocBt 
BtTBE C obs:, O. S X X l l I "  . . .  . . .  . . .  Qg

4eHERAL c l a u s e s  a c t  <X o f  189T), sec., S, gl. (39)—Parl«e«^%  t— . , 
5ee " I n b i a k  C o m p a n ie s  A ct (A ^ ll oy 1 9 1 3 ) , s e c . 4 ,  c l s . ( I )  a n d  ( 2 )  ” . . .  I7fi

G I F T — B e g i s t r a i i o n — Q -ift o f  im m o v a b l$  p r o p e r t y  h y  H in d u — A c c e p ta n c e  of g i f t—  
AdK>ption hy d m o r  h efore  r eg ia tra tio n .— I n d ia n  lleg is tra iio n , A c t  { I I I  o f  
s e c .  4:7— T r a n s f e r  o f  P r o p e r t y  A d  (I^J o f  1882), s s .  122 a n d  123.} A Hindu 
executed a dt-ed of gift of part of hia immovable property and delivered it 
to the doneo. On the following- day ha adopted a son. Threedayfl later the 
deed was registered, Held, that th(3 gift was valid against the adopted son.
On delivery of the deed to the donee, there was an acceptance of the transfer



withia spofcioa 122 of the TraBsfer of Property Act, 1882, and therenpou 
fhp gift- became eifectTial, subject to ita regi.^tration as required by secHon 
1 ‘i ^ /  rp.nkati Il'ima Reddi v. Pillaii Rmna Eedcli, (1916) I.L.R., 40 Mad.,
20-4 (F.B.). and Aimaram Sakha,ram v. 'P'aman Janardhan, (1925) I.L.E.,
49 Bom., 8S8 (P.B.), approved.

Kalnanaawndanim Pillai y. Karuppa Mooppanar. (1927) I.L.R., 50
Mad, (P.O.), 193

GIFT TO THE ALMIGHTl— H'hethe-r gift to a living person :— See "  HiiSmr
Law ” ... ... ....................... ......................................................

GOODS t— 3 e e  Indian- P e s a l  C o d p , .Vfg. 2 9 4  (a )  ”  ....................................................  4 7 9

GOVERNMENT OF INDIA ACT, s e c .  10(3 (2) i—Sec “ Smugglsd H o o i> s  ” ... 449
G D A S W A N  tt(i U t m — Refu.sa.1 t o  a c t — E ffe c t  o f : - 8 e e  “  O iv ir , P r o c e d u r e

CoBE, ( XI Y  1882), ss. 45S anjd 459 ” ...................................................................  357
GUARDIANS AND WARDS ACT (IX OF 1890), ss . 2 9 , SO, 81 ( 2 ) ,  47 a n d  48

—Atienaiiouby guardifin—Mortijagp.—Sanciioii by Bisirict Court, effect of— 
Necesaiirj and benefit of mi7ior—Validity of mortgage, whether can is 
qufistiamd—Sanction, whether conclmive as to necessity for the mortgage— 
Banction order, not reciting mecesaity, whether inva-Ud,'] Where an aliena­
tion by way o£ mortgage or sale Ims been made br the guardian of a minor, 
appointed, under the Guardians and Wards Act, with tte sanction of the 
District Coart, the alienee can rely npon it and the alienation must be xip- 
held unless the alicn-ee has been a party to a fraud or collusion or has been 
guilty of any uaderliand dealing : Oangapershad Sahu M<iharani Bihi,
(1S85) II Galo., S79, followed; VenJcatcisami v . Y-irnnna, (1922)
I.L3., 45 Mad,, 429, dissented from. The fact that the order granting 
aaacMoii did not recite, as required by section 31 (2) of the Act, the 
necessity for the loan does not render the sanftfcion inTalid, as this defect is 
nothitig more than a mere irref^ularity ; the Court must be taken as having 
adopted the giounds set forth in the petifcioa and affidavits, even though the 
grounds are not reproduced in ihe order: Batneehwar Singh t . Dha-nput 
Sin^h, (19101 6 I.e., 384, and Buddhoo alias Qulab Dass v, Sheo Oharan,
(1924) 22 A.h.J., 851, followed. 

Raman Chettiar v. Tiruijnandsambandam PiUai (L927) I.L.R., 50 Mad., 217
-— -------------------------------------------- — --   —  -———, S3. 41 (3), (4)—Minor at~

iaininif maprity—Discharge of Guardian hy Court—Accounts, filed by 
guardian—ipphcflfi'o?? to Conrt htj quonda'tn minor to evquire into the correct- 
mss of accounts filed hy guardian—Gourt̂  whether compp.tent to inquire in 
proceedinffS Kndej' ihe Act—Jlamedy hy suit— Scheme of the Act—Court, not 
hound ip declare gwrdian discharged from liability to minor —Disputes 
hetwem minor and guardian to be determined only by suit and not hy proceed- 
ingB under the; Where a minor, to -whnm a guardian had been
ap|wintfi<1 under tliH Guardiau.s and Wards Act, 1800, attained majority and 
tie gutirdian was (lifEcIiarî ed and liled hig accounts, ths Court should not 
hold an enqairy undt̂ r the Act into tlie correctness of the accounts and 
determine what amount or property •vrasi really accountable by the 
agttttrdian to the minor. The ■whclo scheme cf tlie Act seems to provide 
for mattera of this kind, i.e., disputes betweeii the minor and the guardian, 
hj way of a sisit by the luinr.r against the guardian and not by way of 
proceedings uuder thi* Act. Under eeetiou 41(4), the Court is not hound to 
declare the j,aiaydiaii flisehargc'd from hig liabilities and so is not bound to 
make a?* enquiry iisto the cori’Getiiess uf the accounts filed bv him. Nabu 
Mê pari v. Shpii Mahovied, (1900) 5 G.W.N., 2(>7 ; Jagarmath Panjay. Mahesh 
Ckantira Pai, (1918) i l  C.U .N,, tiSS ; and Aldul Hasim y . Maleka Khatvn,

C.L.J., 44, follfjwed ; Biict Earn v, il/n-.suMmmi Oovi'ndi, (1924) I.L.ll., 46 
All., 45S, dissBiiied from,

SuUaramiEeddir: PaiiubUramiReiidi ... ... (1927) I.L.E., 50 Mad., 80
 ̂ MIMW LAW— Adoption hy ft tTiiiii —CcTtsBfî t of hv̂ siciTidi ot his sd̂ pindofŝ  

vshBther tiecessart/ IHndvr Laiv of adoption, Khether applicabla to Jains—
Ctistom Onus.] It is concluded by the authority of a series of decisions, 
estejiding! over sevei'al years, that ihe presumption is that the Jains are 
]gOTeraed by the ordinary Hindu law, unless it is shown that by custom a 
difereftt Uw preTails among them. Sheo Sinph Rao v. Dakho, (1878) I.L.R.,
1 All., ^  ^E.O.) and Ohotay Lall v. Ohunno LaU andctUre, (1878) I,L.E.,

GENERAL ffi’D IX
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4 Oalo., 744, relied on. A  Jain widow is not competent fo adopt a eon to 
her husband witlionfc the authority of her husband or the coEsenfc of his 
sapindas, in the absence of proof of a custom to tlie C(•)lltraf'3̂  Ihe onus of 
proving such a cuetom aitions the Jaiiis in derogation of the ordinary Hindu 
Lawj ia upon the party setting it up ; the fact t.hat among certaia special 
aecta of Jaius iu the other Presidencies sucii a custom has been iiplieid by 
Courts, does not warrant a gvner.il presomption of the prevalence of the 
custom in the Madras Presidency in the faco of the decision in Feria 
Ammanl v. Krishnamoami, (IS'^3) I L.R,, it5 Mai., 1S2, which nsgatived snch 
a custom.

Qeitappa v. Hramina .............. ... ... (1937) I.L.R., 50 Mad., 228
HINDI] hhM~Adoption — Pdijhts ofa-lopied son— ITlt I—Diverdon of property from  

a d op ted  s o n — j4nie-o,'l0;p ii07j, a greem en t l>y n a tu ra l fa th e r — G'u.s:tt.nn— Can!^enM.j 
o f  ju d ic ia l  d ec is io n .]  Having regard to Ctmsensas of judicial deeiaian, 
excepting that in Jagannadha v, Papmmna, (1893) I.L.R,, IG Mad,, -iOO, an 
arrangement -made on the adoption of a Hindu whereby the widow of the 
adoptive futher is to enjoy his property during her lifetiriie, or for a leas 
period, that arrangement being consented to l.iy the natural' father before 
the adoption, is to be reg'arded as valid by custom. Bat an a r̂epnieJrt or 
consent by the natural father is not effectual in law or by oustoiu to validate 
any other disposition, taking effect after tho adoption and curtailing the 
rights of the adopted son as a co-sharer. ConBequently, a will by which, a 
testator gavi? part of his property to his intendt>d ailopted fioa, part to his 
widow for life, part to kindred, and part to charity is not binding upon tlio 
adopted son, although before the adoption, took place the ivatural father 
exeonted a deed by which he conseiited to tho provisions of the will and 
gave his son in adoption subject thpreto. Review of tlie authorities In 
Madras and Bombay, Eallcrishna Mofiram v. Shri Uttar Naraitan DH\ (IftlS)
I.L.E,., 48 Eom., 542, approved. Observation in  hhashii Rabidat Sit̂ g'h 
Indar Kunivar, (188S) I.L.B., 16 Gale., 556 (P.O.) ; IB I.A., 53, 59, followed.

KHahnamurthi Jvyar V. KrishnaviurtM Aypar^ (1937) I.L.R., 50 Mad.,
(P.O.) .................................................................. . .«  ... 608

--------------Alienation by a co~parcener—Suit by a,nother co-parcener io recover
property alimated or his share therein — Fdght of alimes as defendant io 
demand'a general fartUion in that suit— Proper course fcr (ilisnee,io 
a separate suit fer general pariiHon— Decrm in co-fa^cener's suit, tpJiether 
res jadicata as io share fif co-parcener in a suit by vendee for general
partition.—T'oriti of decree to ha given in co,parcener's In a anifc
inatitxited by a co-parcener of a joint Hindu family ajiainst a vendee for 
B etting asid e  an alienatiun of a certain itena of fannly property by another 
oo'parconer arjd recovering his Rhare in it, it is not competent to tho
C o u rt to  direct a general p>Jrtitiou of all the family piopertiea at the
in sta n c e  o f th e  a lie n e o -d e fe n d a n t. Subia Goundan v. XrinJinamachdri,
(1922) I.L.H,., 45 Mad., -149, folio RammatM Jifijai* v. Venhatarama 
Jt/j/ar, (1923) I.L.R., 4G Mad.j 815, explained. A decree in the.sait of a. 
co*parooner to have his share of the alienated property partitioned 
between him and the alienee, is not res judicata in a subsequent suit by the 
alienee for general partition, inolnding the share in the property deereed 
to the oo-parcener by the pretions decree, Bourim’uthu v* Fam$ai Paehia 
P i l la i f  (1925) 49 M .Ij.J ., 679, dissented ;frcm. Whpn »  suit is instituted 
by a CO-parcener to recover his abaro in the alienated property, the proper 
course to bp followed by the alienee is to instituris a aeparat©'suit ,&r 
general partition so that the two snits may be tried together and the Cottri 
may be in a position to consider whether the property nlien.s>ted to him 
should be allotted to the alienor’s share or not. Fojni o! the decree in a 
suifc by a co-parcener, to recover his share in pri'perfcy ah'enated by another 
co-paroener, considered, H anm andas M am dm jal v. T alabhdas, (̂ 1919)
LL.R., 43 Bom., 17, followed.

Eandasamy Udayar v, Velayutha UJ&yan ... (1927) I.L.R., 60 Mad., 320
-------------  Joint family—Self-cLcqu,if<ition—-House, built on ancestral site—
No co-parceneri  ̂ at the time of buildi'ng— Uae of nelf-acquired fun-is for 
huilding—Adoption of a son, suhie.qnvnt to cDjmtruction—San and father 
living in ihtt home—Superstructure, whether joi»t family pfoperty-^Mixing
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o//kk5«, fpci of—Intention to make it fjohit f<nnily property, neeessiiy for—  
Evidence—P-rcsumpUoji.] Where a Hindu, who had no co.parceners, builfc 
a jiouso worth abont forty tlî Jtisand rupees, his aelf-acqtxisitions, on an 
ancestral site worth a few rnpees, and seyeral yeavs thereafter adopted a 
eoa and lived -with bim in the liouse but did not otherwise evidence g.n 
iatenlion of treating the hoase as joint family property, on a creditor  ̂of 
the son claiming to attach and sell the son’s share in the house and site,
Eell^ tkit the mere fact that the snperstructure, which was bnilt out_of 
self-acqujrcti funds, wfts raised on the ancestral sitCj did not render it joiat 
fauiilv property; that the presumption was that the father intended it to 
he his self-acquired property, especially when there were no other co­
parceners; that it would not become Joint family property nnless he had 
intendpd to make it- such property, and the mere fact that he allowed his 
major sort to Jive in the house alonĵ  with himself, did not disclose^an inten­
tion to makB it joint family property ; and that consequently, the father 
was solely entitled to the sn per structure and to a half of the site, and the 
son’& creditor wag entitled to attach and sell the son's half share otily in 
the site and not the Euperstructuro : Fithola Eava v. Hariha Bava, (1869)
6 Bom. H.O.E.,, 54 (A.G.J,), followed ; Lala Muddun Gopal Lai v. Khihinda 
jffoer, (1S91) 1 L.R., IS Calc, 341 (P.O.), referred to ; Suhbiah Gundla- 
piidi, (I92<s) I.lj.E., ‘i 6 Mad, 10-i, distinguished.

Periakaruf^cin Gheity r. Arimachela^n Chetty ... (3927) I.L.R., 50 Mad., 583

HINDU 'LA.W'^Joint family—Suit for partition hy a son against hia father and his 
&tkerson/i, impleading alienees of the share of one of the sows— Versanal 
debt of the father incurred prior to suit for partition— Deht neither illegal 
nor immoral—JjinbUitjf o/ sons’ shares f i r  the father's deht incurred prior to 
fariiifon of alienees  ̂ of poa’s share— Alienees* rights, whether
sv.ljeet: to liahiliiy for father's delta— Suit hy creditor pending m it fo r  parii- 
tion—Jjixmefi exonerating alienees—lie? jadiGata,"] Where a personal debt, 
not being of an illegal or immoral oharantcr, was inoarred hy a Hindu 
fathers »nd subsequently a suit for partition waa inBtitnted by one of 
his eons ag'sinst tho father and his other sons impleading* also alienees 
of the share of ontj of the sons, and it appeared that the father’s 
ereditor had, pcndia^ the partition suit, sued to recover his deht from the 
fathfer, his sons and the alienees and obtained a decree against the father 
^rsonally and the joint family estate, the alienees being, however, 
exonerated. Held, that the liability of tho alienees of the sons share 
for the father’ s debt was uot res judicata by the judgment in the credit­
or*# suit; that, in tho suit for partition, the Gourii should provide for 
the payinient of the father’s deht which was incurred prior to the suit, 
out of tbtJ |oint family estate of the father and his sons, before directing 
partition of the &Btate by metes and bnnnds, and that the alienees of 
the share were entitled to their yecdor’a share, only subject to snch 
litthjlity.

Vmlv, Reddi v. VenJcu Reddi ... ... (192?) I.L.B,., 50 Mad, (r .B .) , 535

—  - Maintenance— Illegitimate son, right of—Right of illegitimate
daughter to ‘>nnintenancB—Jlig}it to maintenance, whether a charge on joint 
fam ily piyperfu of ’pulative father in the hands of his co-parceners— For whai 
period, i f  at all, rigLt to maintenance extenda.^ Among Uattukottal 
Ohettles, who have been held to be Sndras, illegitimate sons, born of a 
woman kept as a continuous and exolusive conoubine, are entitled to main­
tenance for their life, ont of the joint family property of their putative 
father in the hands of Ms co-parceaers. The fact that the woman kept is a 
dancing girl is, Innnateriiil. Subrama.nia Ayyar v. Bathnavelu Ohetty, (1918)
I.L.E., 41 Mad., 4 i (F.B ), and Anianihaya r. Viahnu, (1894) I.L.ll,, 17 Mad.,
360, relied on, An illegitinaafce daughter ia nob entitled to maintejaance out 
of tb® Joint, fâ mily property of their putative father in the hands of his 
eo-p«cener8. There is so basis in the Hindu Law for the view that the 
father is bound to maii t̂ain his illegitimate daughter, nor is ahe a member 
of the family of her putative father's coparceners, ao as to be entitled to a 
oearg© for maiotenaaeQ on the joint family property. Parmti yr, Ganpairao 

(18wt4) I.L.E., 18 Bom., 17'/, referred to.
Qheiitf y, Baiarajam ' ..., ’ (1927) -50 840
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HINDU LAW —3fmor—'Swit hy minor for partii{on~-~Preliminary decree — 

Division of status, tohether from daie of plaint or of prelirni^iary decr»s— 
Manager, accountability of—Nuture of liability of maniiger io account— 
Difference as to nature of accountnbilify, prior io and after suit— Civil 
p7'oaedure Code {Act V o/1908), 0. XLI, r. 2^—“ Deeres'" in r. 22, meaning: 
of—Respondent's right to support decree on other gĵ oiinds. in v.-Tiat 
permitted, uithout ph'ng an appeal or inemorandum o f iibjiX'iimu.j In a snin 
for partition icstitated. on behalf a£ a Hindu minor, if the Oourt holds tbsfc 
a division is necessary in th© interests of the minor aud passes a preliici- 
nary decree for partition, it must be deemed tiiat tbo divirlad etatus of the 
plaintiff dates from tiie date of the plaint and not from that, of tho 
preliminary decree; and the fact that the pi-eUminai’y i?s‘cree was passt'd 
on a consent atatsineufc of the parties does Edt iriako any difference; 
Krishnaswamy Thevan, v. Puluharuppa The van, (1925) I.L.li., 48 Mad., 465, 
followed; Ghelimi Chetty v. Snbbamnia  ̂ (1918) ].L.K.j4l Mad., 442, distin- 
gnished. In an ordinary enifc for partition, in the abaence of i'rand or other 
improper conduct, the only account the kartha or mauag-er is liable for isaa 
to the existing state of the property diTisitde and the parties have no right to 
look back and claim relief against past inequulity of enjoyiuent or other 
matters; but it is open to the plaintiff to prove specifleally fraud, laia- 
appropriation or other improper conduct on the part of the mnnafrer with 
respect to such management ; the same rnle of aceonntability of the 
manager applies in a anit for partition by a minor, as regards his manage­
ment prior to snifc ; but subseqiieut to the date of snit, the phiintiff and 
the defendant ( the manager) are only tenants-in-comuKm or co-sharers, 
and therefore the manager is strictly honnd to accoant for ali receipts and 
expenses and can take credit only for such expenses as have beei: incurred 
for the benefit or necessity of the estate, and the net income after 
deduction of such, expenses will have to be divided among the sharea 
according to their sharea. Th.ough the word decree ”  has been used in 
rule 22, Order XLI, Civil Procedure Code, what the rule conteinplates 
realty is the decision by the Court below, and it merely enables the decision 
arrived at to be supported on grounds other than those on which the lower 
Court proceeded ; and under that rule it is not open to a respondt'nt to have 
adjudioated b j  the Appellate Court rights or oauses of action which havo 
been decided against him. in the Court below and in respect of which he 
has filed no appeal or memorandum of objections.

Sri Ranga Thathac'hariar v. Srinivasa T’hathacha.riiir. (1927) I.LJl., 60 Ma3., 866
----- ------------Mutt—Head of mutt, whether a trustes—Some properties in

question belonging to the inuU—̂ im l Frocedure Cods (Act ¥  of 1908), 
sec. 92, for rernoval and for a schemp, whether com patent,'} Where the 
properties in question belong to a mutt, the head of the mutt is answerable 
for mal-administratioii as a trustee in a general sense thongh he may not 
be an express trustee in che English aense. Section 9-J, OjVil Procedure 
Code, is applicable to such a oasej and a suit can be instituted for removal 
of the head of the mutt and for a soheme, after obtaining the sanction 
prescribed by the section. Bam Parhaah Das v. Anand Das, (1916)

4>3 Calo,, 707 (P.O.), and Yidya Fdruthi y . Balmami Ayyar, (1921)
I.L.R., 44 Mad., 831 (P.O.), relied onj Nataraja Thamhirm y. Xailamm 
PtiJai, (1921) 44 Mad., 283 (P.O.), axplained.

NelUap^a Achari v. Punmimnam Ackarf (1927) I.Ii.B., 60 Jfa-d,, 567
■ Eeligipiis sndoicmenf—Wath— Loan contracted ly  Mah-ant far
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purpose o f  math—Liahilify o f  succeeding Mahant—Eecft'ver o f  math f»ccf»e.J 
Where the deceased head of a math has borrowed money for the pnrpo*© 
of discharging duties for which be is leBponsible as head, and th6 moatiy 
baa been legitimately applied to that purpose, it can be recoTere^ from the 
succeeding head of the math. The decree should provide, as iwWiladf'i 
Sahu r. MahaniGhaturihu} Das, (1927) I.JD.B., 6  Fatna, 139 j 53 I.A., 253, 
tliq,!; on default in payment by the saccessor a reeeiwr bo appointed of the 
income of the math bo that his beneficial interest therein roay be applied 
to discharge the decree. Oasefl as to the yalidity of permanent alieuations 
of math property, suoh as Falaniappa Chaitp v. Sreemath DevasikaTncny 
Fandarai (1917) 40 Mad., 709 (P.O.); 44 I.A., 147, are distiogoish-
able,

tibhwdapriya r, LakahmiTidra ... ... (1927) I.L.E,, 50 Mad, (P.C.), 4&7. '



HINDU LAW—HeZigfoKS endowment— Poicer of Tcarta to dedicate family ‘projperiy 
~  Eviienee of dedication—Ap plication of jjroftts of propei'ty.] The fact, that 
the deceased karta of a Hindu joint: family rf-gularly paid the esiienses of 
a choultry out of the protits of a family property, the espeases not however 
exhausting the wliole cf those profits, does not establish a dedication of the 
profitH to th.'r̂  oharify. Consideration of the po' v̂ers of a karta to dedicarte 
property of the joiut fatuilj to a religions charity.

Gangi RpclM y. Fammi Seddi ... (1927) I.L.B., 50 Mad. (P.O.), 421
----------̂----------Eight of hu.̂ hand in distress to take u-ife’s siridhanam— Text,

meaning of.'] !he word “ take” in the test, of Yagnjwajkya, that “ a 
husband i=; not liable to make <>oofl the property of liis wife talcen by him in 
a famine or for tliw performance of a dnty or during illness or while under 
restraint,”  does not m e a n  “ phyHio.il taking” but meana “ takina; and 
UBing.” Hence if the husband taking bis wife’s property in euch circum- 
sfaisjeea does not actually ustj it, ths wife still remains its owner.

NaittriKHicar Chstty v. ĥeL'jHTa.m'rn.al ... (I92V) I.L.E., 50 Mad,, 941
— Trusts for ftiblic religious purposes— Gift io God—Ahnighty—

C4ENEEAL INDSX

Page

Agreement, reciting creation of gift and appcti îtment of trusted and providing for 
•m.a'kiitg nf a formal document—Necessity for registration of the agreement—
Indian Registration Act {XVI of I&08), .sec. 17 (3) {v)—Indian Trusts Act (F" 
of 1882), $s. 1 and 5—Gift to the Almighty, whether ijift to a living person— 
Transfer of Property Act (IV of 1882), ss. 5 and 123, appUcahility of to auch 
Sifls-] Where a Hindu executed an agrenmenfc, which recited that, a 
person hnd bef̂ n constituted trustee and certain lands had been dedicated 
to God Ramaohandra Moorti, and also provided that he would execute a 
formal «5ODVpyanf*0 and put him in possession of the lands, -vvheneTer the 
trustee required, and would memtime be accountable foi the rents, on a 
suit iaatitiitecl by a creditor of the donor to esfcablieh his right to attach 
ths property as that of the donor on the ground that no trnst or gift was 
■ralidly created for want of a regietered doounaent, Eeld, that, as the doon- 
Tnent was merely one ivhieh rec n'ded a past; transaction and ^ave another 
party a right to call foi* a formal document, it was exempted from 
reijiBtrotton nader snotion (2) (r) of the liegir-itration Act: Bajangam 
Aiyar v. SAjangam 4ij/ay, (1923) l.L.Il., 4<6 Mad., 373 (P.O ), referred to; 
that the docnmient, conBtitiitiu!? a traat of proi>orty for a public relig-ions 
piarpo**©, falls TFithin the savins: clause of seof-ion 1 of the Indian Trusts 
Act, and that cnnscquoiitly section 5 of the Act whicli relates to creation 
of trusts and requires registration of deeds of trust, does not apply to the 
ifciBattieat; thit, a giift to G-od—Almighty, (ae in tiiis case), is nob a ^ift to 
a psrsoa within the moaning of the Transfer of Property Act, and
tJmfe, Ottas«»%iiTOt!y', aeotion 123, read with section 5 of the Act, does not 
app!y to such a gift, ao a« fio require a registered document for its creation. 
Though an idol is eonsidered by a fiction, of law a jnriatio person clothed 
for some purpose® with rights of pCTsonSv yefc a juristic parEou is not a 
living person for all purposes?. Fallayyft- v. Ramavadhamdu, (1903) 13 
M.Ij.'K, 364} RamaUmja Chetty v. Siva Ohidamhara Chetiii, (191Q) I.L.B,, 42 
Mad., 44fO, Ta.mmi Reddy v. Oangi Reddy, (1.923) I.L.B,, 45 Mad., 281 
followed; and the principle of stare decisis applied.

Marammha SiPiMiir, Venhaialingavi ... (1927) I.L.E,., 50 Mad. (F.B.), 687
I0j!NTIT¥ OF THUMB«MAKK—Judge taking thumb-mark of accused—If oljec-

tiaiiaMs'—Qonviction bassd 07i comparison of thumh-.marks—If proper,] The 
question of ideutity of a thumb-mark is a question of fact to be decided as 
any other question of fact. There is no objection in law to a Judge taking" 
the thumib-mark of an acicused person, il' the Jud«e thinks it relevant j and 
a _C0m?!0ti0n based on a comparison of the thumb-niark of an acoused person 
with the thuiab-mark im the docnment in qiiestion is not improper, Bajari 
Jfaaaw t. King Smpst^r, (1922) I.L.R., 1 Pat, 2 i2, dissented from. Pitblie 
Prmeeufor v. Feerammal, 23 C. 1. L,J„ G95, rBlerred to.

Puhlio Prosssutar r . Eandasami Thevan .............. (1927) 50 Mad., 4G2.
m P A H T lB iE  ESTATES ACT (II OF I9®4), b e g . 6-O bjection to sale-~if cah le

KtKe» i »  earecKfioa:— See “ C i v i l  P b o c e d u re  C o d e , 0 .  X X I ,  b . 2 ” , , ,  . . .  897
I M P M V E M E f i J T S  j — S e e  E s t a t k b  L a n d  A c t  ( M a d r a s ) ,  s e c . 3  ( 4 )  ( d )  a n f l  ( / ) . ”  4 8 2
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INAM-- Vnen franchisei fcrsotial— Suit for division—Alienation~~Effect of ^mhi'

hiti<yn— I n a m  Rules, r . 5 , c l ,  ( 3 ) — See “  P e n s io n s  A c t ,  s e c , 4  ’ * . . .  . . .  4 4 1

INCOME-TAX ACT (XI OF 1922), sec, 2 (1)—Zand leased for manufaciure 
of salt— Profits derived from ma.nufaciurB of salt on the lands leaned'— 
Iiiceflsee, wheiher liable to assessment to income-tax in respect of profits—
Lands so used, whetJier -used for agricultural purpose?—“ Jffrieidtural 
purpose,"' ’meaning of.] Income derived from manufactnre oi salt in agri­
cultural lands is not agricultnrai mcomc Tvithin the meaning of soction.
2 (I) of tlie Incr>Hi6-tax Act (XI of 1922) ; and conseq’aently the iSceiiHee 
of a aalti factory is liable lo be nssessed to incon!e<tas in respect of 
profits derived from manufacture of ealt on snoli landf?.

Commissioner of InccmB' t̂ax, Madras v. Linga Eeddv ... (Isay'S I.L.R.,
50 Mad. (S.B.), 763

INCOME“TAX ACT (INDIAN) (XI OF 1922), s e c .  2 ( 1) Q>'‘.— Agricultural 
income— When income derived, from toddy is such inco77ie.'\ Income deriTGidl 
from toddy ia agricultural income ■when it is received by the actual cTilti. 
vator, whether owner or lessee of the land ou which tlie trees grow. If 
the income is obtained by a person %vho has rtot prodiiL-ed the trees from 
which the toddy is tapped, or has not done any agricultural operation 
•whereby those trees have been raised, it in not agricultural income within 
the Hieaning of the Act.

Commissioner of Income-tax, Iladras sr. Yagappa Nadar „■ (192T) I.L.K.,
50 Mad. (8 .B.), 923

S3. 4 (1), (2), 10 AND IS— Zoan
advance made by a perpon aivning ahuaineas at Ratigoov, to Tiis parttiership 
hu&iness in Penang—Inters&t on advance credited, Ean.goon accounts, though 
no cash was received from Pena îg— M'ercantile hasia of accountaiicy adopted in 
tTip. Rangoon accounts—Income, whether atcr^iedwitlioxit or tvithin Bfitieh India
—Liability to income-tax,'ichether under spc. 4(1) or sec, 4 (2).] An aseeeseej 
•wh.0 had a bueinesa of his own in Rangoon and a parttierehip biisineps at 
Penang, advanced a sum of money from the Rangoon fniids to the Penang 
buBinesa; it appeared that infcer<?st on that advance was credited in. tha 
acocounfc of the Bangoon business, though no smnunt was actually received 
from Penang; the assesses had chosen to adopt the mercantile basis in 
his accounts. On hia bein? assessed to inoome-tftx in rpspr-ct of snoh 
interest, the assessee contended that he wa,s not liable, as it was not income 
which accrued, aj’ose or was received in British India; B pM, tliat the 
interest in question was not profit or gain arising without British India, hut 
T<?'a8 income which properly accrued or arose in British India within eeotion
4 ( 1) of the Indian Income-tax Act (XI of 1922), The aBBeHseo, having 
chosen to adopt the -mercantile basis of accountancy in Iceepixsg his 
accountB, it is upon that basis, and upon that basis alone, that he was to be 
assesped to income-tax, under sections 10 and 18 of the Act»

Commissioner of Income-tasi, Madras r , Svkhrarminia GhPttiar ... (1827)
I,L.R., SO Mad. (8 .B.), 76S

 ___ ,— ------------------------------------------------------------------------------------------—--------------- ------------- SFC. 4 {2)-~Residmt in Eriii»h
India, meaning of— Tet>i of residence of firm-^Renidence of pafimdrs, wlmikef 
relevant in determining rei îdence of ftrm— Qentral control and rr,amg.emeni 
of the whole hwiness neoessarij— Posnbiliiy ̂ of two or more places of re^i* 
dence of firm—Delegation, of a portion of the business, inmffcie'nt  ̂ om of «  
portion of the management as a whole, necemary.'] A firm or fwirtnership 
resides for the purposes oE incoir e-tas at a place where its real buBiness is 
carried OQjand thsreal baainess is carried ou ■where the centra»I tjsanagtoeiit 
and control of the whole of its business actually abides t Beers Conmli. 
dated Mines, Ltd. v. ffoiDe, [190(51 A.G., 455, followed. Theie may be twd 
such places of residence bixt the suggested second reaideuee TOusfc not 
merely have a delegation of management of some portion of the partner- 
sMp b'ueiness, however extensive, but a delegation of eome portion of the 
mauagem&nt of the bnsiivfeB as a wholes Bivcdlsh Ceriral Raikuay 
Compimif  ̂Lid. v, Thompson, [192»3 A.O., 4S6, followed. The quGs-tiou m  to 
■^bere the individual partners actually bad their places of residence is a 
wholly irrelevant consideration in deteraiining the place of residence of



fte firm. ffJiere, therefore, it appeared that a firm of -partners trere 
earrvjiig on businoss as bankers, money-lendprs atid cloth merohaata ia 
sBTOtai pliiQ£*s iiisid© and ontside Eritiali ludia, that the partners regu­
larly resided at a, place within the foreign State o£ Pudukkotai, wherefrom 
thfij exercitiSd a general suporvieion and direction, of their vrliolo husinesa 
inside and outside British India, that they had se’veral branches in British 
Iniiia ^̂ enerally contrulled from Madras and alao branches outside 
British India hut no part of the control c£ the overseas branches over 
passed through Madras or any other branch in Emtah India, and that 
pr<jfi;s eiirCiHd outside Britisii India were remitted to the SAadras brancli, 
heÛ  that the linn had for purposes of iticome-tax its place of residence 
only outside Britifih India and at, no place within British India, and^was 
consequeivtl}''not liabltj to assessment of income-tax. for prohts remitted 
into British India from outside, under section 4 (!i) of the Income-tax Act 
(XI of 1022V

Commissioner of Inccme-iax, 3Iadra.’> v. IT. S, Firm ... (lOSv”) I.L.E., 50
Mad. (S.B.), 847

INCOME-TAX ACT (IKDJAN) (XI OF 1922), ss.4 (2) an d  6G—Reference _ hy 
Oommitsionar— Profits eame& or accrnei outside British India— Remitted into 
Briti.th I«d.ia— Profits accrued both beyond and within three years of ramit- 
id’wis.—‘Prss%mp£ion, whether remittance related to earlier or la.ter 'profits—
Surden of proof on assesiiee.j When a man has profits earned more than 
three years before the year of asBOfisment and aiao profita earned within 
that period} to his credit, in a trade carried on by him outside British India, 
there is no presnmption that a remittance made to him in British India, 
of a sum which might fall ia either set of profits, is made from the earlier 
profits a-ad no's from the later. Tiie effect of section 4 (2) of the Income • 
tax Act (XI of 1922) is to oast apou the assesses the hnrden of proving 
that the profits accrued or arose ontside British India more than, three 
years before the ywere received or hronght into British India.

Cmmissimer of Income-tax  ̂Madras v, S. jST. B>, S, L. Firm, (1927) I.L.R.,
50 Mad. (8 .B.), 853
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SEC. 10 (2) (vi)— Assesses has-
w g  h is m n c M m r y  a n i  p la n t  to  a n o th er  f o r  r e n t ,  h im s e l f  u n i e r ta M n g  to bear  
Img due to depreciation—/Iswessee entitled fo deduction on ar.cov.nt of ie^re- 
aai-icwj J£ 4̂ leases to B his buildings ,machinery and plant for a certain 
jent aisd undertakes himself to bear the loss arising from depreoiation on 
«i8E»iist of S working the machinery, ete., the lessor A, if a.sseased to in- 
co*ne«tax on his rent, is entitled to a deduction allowable under section 10
(2) (Ti) in reî peot of loss oansed by suoh depreciation, In order to claim 
this d,s5'lncticii it is tiot KiecesBary that tlie aseessee himself should nae the 
machmery md. twnsetbB w$ar and tear, the assessee’s business of leasing 
his niaehitiery being also a busiaeea, witWn ihc meaning of the section, 
in which the dyi'irBcjation ensuos.

CammissiO'tier of Income' t̂ax, Madras Qin ani Rice Factory, Gmitur,
(1927) LL.B,, 50 Mad. (S.B.), 529

_ . ' - ------------------SEO. 50—“ Fecovered, ” meaning
ojj Ihe words ‘ tax was pecovered ” in section 50 of the Indian Income-tax 
Act (XI of UI32) mean “ tax waa recaired by the Qovernmeut ”  and not 
either tax w,-is ref?mded ” to the assesseo in the TJuited Kingdom under 
Bection 27 of the Finance Act, J920 (10 and 11 Geo. V, Ch. 18), or “ tax 
was recoTwred by coercive piooeMS.” Hence any claim for refund of tas 
claimable under section 40 of the Indian Income-tax Act, should, aa pro­
vided !>y KeetioB {>0 of the Act, b6 made within one year from the last 
4ay of the year in wbieh it was received by or paid to the Governiaenfc

India.

G>mmiMimsr of Iname-tas!, Madras V. Binny ^ Co. ... (1927) I.L.E;,
50 Mad. (S.B.), 920

™  ̂ ~ ~ ~  — — SEC. 66 {2)~~Q<jrnlineA apigUca,-
hm by fmr asmaaees More Commuaioner to state a case—Competency of—  

separately assessed.--Separate afs^limtion.. a%d separate fees, 
fW mmr necesmry—QmUned a^Ucatio^wUthsr can be regarded a s  valid on
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leTialf of one of ihe applicants— Tivie fm' making ihe appltcaiion, whether can he 
extended'by the CommiBsioner,'] Wkere foui’ pci'sons,'wL.o vrere c\€n\bpTs of 
an undivided Hinda family, Liit Bubsequenfcly became divided aad wera 
sep|.rately assessed to income-tax, applied to ths Cutamifebituex’ in one 
combiued application on a singla feo of one lintidred rupees, to have a case  
statnd to the High Court, under section 66 (-) of the Iricoine-taK Act (XI of 
1922), and the applicants did iioi puy the additional t'eea or eieet to bave 
the application confined to one of tlsem wjthiit tinac, as fiusrgcfited b j  tlie 
Commif^aioner, held, (1) tliat it was not comptteni for four &£*parately 
assessed persons to combine their applications iu one document for a case 
to be stated hy tte Comtaiss'o'ac-r -aiider Bi-ction t'G (2) of the A ct; that 'even 
assuming that they may, sis, for instance, where the points to he raised are 
Bimilar, thsir cases tmist he separately stated as they were eepfsrately 
assessed, and they niuBi; pay a separate fes of tiue hundred rupees fur each 
assessment under tbs A c t ; (2) that there was no proper application bt-fore 
the CoramiBsiouer for his taMng action in the case of one of the applicants  ̂
a,s the GommisBtoner had ofiered to do that and his offer was not accepted ; 
aad (8) that the Commissioner has no power under the Act to estend tfce 
time limited for mating an application undo*' section 6G of the Act.

Commissioner of Income-tax, Madras v. Qanga lisfw. (1^27) I.L.ll., 50 Mad., 335
INDIAN PENAL CODE, sKC. 294 (a)— Goods*''— Initnovaile property—if in­

cluded tTi.] The term “ gocjde ” in section 2i)4 (a) of the Indian Penal 
Code includes toth motable and immovabl© property. The publieaiion of 
an. adTertisement of a lottery by which the lucky winner would get a 
faoiory for lees than its real vahif̂  is an oift»nce under section 294 (a) <jf the 
ladian Penal Code, 8 George I, Chapter IT, section 36, and 12 George II> 
Chapter XXV III, section 1, referred to.

Malla Heddi V. King Emperor ••• ... (1927) I.Ij.R., 50 Mad., 470
-Charge under sec. o02—0onxictionunder sec.

304 (secm id  p a r t ) , I n d ia n  P en a l G o io— Hc'Bision u n d er  section  439, C rim in a l  
P ro ced u r e  C od ;—N o tic e  o f  e>'hancemeni —E flect o f  .seeiiori (4), C ri}im ial 
P roced u re  Q od e— S’in d in g  o f  a cqu itta lt n o t  com p lete , bui par£taZ,] Wfaerft a 
person was charged with m u rd er  and the SeRsion-s Court was of opinioa 
on the evidence that the accused had ht-eii gravely provoked and did not 
intend to ca.use death and convicted him under the second part of 
seetion 304 of the Indian Fenal Code, and the aocused waa called npon̂  iu 
a revision petition filed in the High Court, to show catise why he shoitld not 
be convicted of murder and the sentanoe enhanced to one of death held, 
that the High Oonrt had no power in reTieiun under aeotiou 438, Oriminal 
Procedure Code, to do what was tantaniount io convert a finding of 
acquittal into one of conviction, that the aecviaed could not be convicted of 
an offence either under section 302 or the firat part of section 304 of the 
Indian. Penal Code except on an appeal by f'be Local <30verameni ffeld 
further, that the finding of acquittal referred to in section 439 (4), Criminal 
Procedure Code, need nab be a complete acquittal. In re Bali Jicddi, (1914)

37 Mad., 2W, dissented from; Smperor r. Sheodarskan Si^h,
(1922) I.L.R., 44 All., 3S2, followed.

Suiha Chukli, In ... ... ... (1827) I.L.S,, SO l^ad., 2S9
-,SEC. 541-^Agra'haram road— Vested'm a munioipalit'g

—Puhlic street—All members of public eniiilsd to equisd rights:—Qbstn/tetipvt 
to lawful user— Wrotigful restraint—Ooni^ct^n for, if proper.'] All meiB-,- 
bers of the public have equal rights in public streets yosfcad in a m w ev  
pality, and one section of tha commr-Kity cannot iuterdiot aa-other 
section of the community from the lawfai ase of the public streets, ; 
Where the accused, a Brahmaa, obstructed  ̂ the oompl&inanfc ®.Q Iah»y®t 
convert to Arya Satuajs from using a. ro ^  in an a^raharam, the road i»' 
q-n f̂cioii being vested in a raunicigalityi, held, that ha bad no righfc to 
BO obatraot, and that hs was ricfhfcly convicted under section 3 lapssi 
Penal Code. Sa^ag&pa Ghariar v. Krisli.nff.'rnoorthy Eao, (1907)
Mad., 185 (P.O.), Mananr Hasan v. Muhammad Zaman, (lf'25) W
All;., 151 (P.O.). Muchw.marri MulUah y. T0rrams.lu, Garisfttwna, (1926) 94
I.d j 236, followed.

Swriddrssvoo.  ̂ Sruuthi^oZ v. IKingSmj^erof ,,, (1927} I.Ii.R-.j 50 Mad., 0^3
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ISiOIAN PENAL COSE (A€TSL¥ OF 1380), s e c , 499, E x c e p t io n  9— Statements 

fei/ a Uwyer acting in course of'prcfe.-fshmal duties priina fucie dcfamatortj— 
NesssJ'^rij interests of client— Fremmption of goo.i faith— Proof of malice,
merrides prisi(rjiptioii-~-Ahii>hd-i irnmlcge, if avaiLahle in hidia.'} VVben-a 
lawvar is aotiag in tlic coursa of hig professional duties aad is thus 
compelled to put fonvard everjth.iug that may assist liis clieub, good faitb, 
is to be pxesaraed, and bad faith is not to be presumed merely because tbe 
siatommt h  prima fMic cl»jfamatoi'y, but there must be some iudependenfc 
alli’ gation and proi)l of private malic© from 'which, in the circamatancea of 
tho casp, tbe Court considers itself justified in inferriag, -chat tbe ataternont 
■was made, nob because it was necessary in the interests of the clieiit, but 
tliat th.0 oceasiim was waatouly seized ns an opportunity to rent private 
malic?. Evfii the presence of malice will not override the presumption of 
gftod faith, -w-heu the statement made was obviously necessary in the inter- 
e.!5ts of the cUeat, axid where the lawyer could not omit to make it without 
gravely imperillia? the interests of his cb’ent, aud would, in fact, not be 
dieoliargiflg hia duty to his client unless he made it. In re Nagari 
Trikamji, (ISU.i) LLII., 19 Bom., Sil, Nikumja Behari Sen v. Sarendra 
Ghatidra, Sinha, (1914) I.L.R., 41 Gale,, 614, Niren Narauan Singh v. 
Emperor, (1»27) 2T Cr, L. J., 1090, McBonnel Emperor, (1927) 21 Gr. L.J.,
S3l, followed. Dulitante : The Indian law on the subject being found 
within the four corners of the Indian Penal Code, whether a complaint for 
drfamatioQ .iguinsfc a lawyer lor matters uttered in Court in the course of 
his proiessitmal duties cannot be'entertained. Sullivan v. Norton, (18S7)

10 Mad., 28 (F.B.), qncstioned. Tiruvengada Mudali v. Tirupura~ 
8ii,ndari Ammal, (192G) I.L.E., 49 Mad,, 72S (P.B.), referred to.

Mir Atiwarrudin v. Fathim Bai Alidin .............. (1927) I.L.E., 50 Mad., 667
INOTEST ftEPOET See “  OfiiMiNAr. PaooEDUaE C o d e , sEo. 174 ”  ... ... 750

94

94

UiTEREST ACT (XXSII OF tB%9}—Payment of advance—Interest on :—Fee 
“ G ok tea g t A c t  (In d ia n ), sec. 73 ’ ’ ...................................

---------------------------------------------------- Contract to supply goods :—See " I n d ia n
Gustract A ct ( IX  of 1S73), anc. 7 3 "  .................

INTEBPRETATION OF STATUTES—IfuryinaZ note:— See “ C it y  M u n ic ip a l
A cs (SlAflSAs), SEC. 28S * ' ................. ......................................................................  733

ItaiCATION CESS ACT, MADRAS (VH OF 1865) —B.iver, wTisn navigable'’' 
—Biparicin proprietor ming lotiier of non-wivigahU river, whether iiaUe to pay 
iVrJjpaliOM. c « s . ]  A liv er  iei not “  m 'vigable ”  u n k ss  it is navig’able 
ou-t the year fo r  stmmers and hig boats. W hore only one side o f  a 
noar.naviL!able river belong-s to the Governnieiit and thi  ̂ other side belongs 
to a prirate owner (e .g ., a  Zam indar with a perm anent sannad or, a s 'in  
this case, au inanidar from  him , the h t te r  has a r igh t as a riparian ow ner 
to take reasonable quantity o f wat<‘r  fo r  irrig-ation purposes withonfc any 
liability t o  pay any ctws under th;j Madras Irrigation  Cess A c t  (V I I  o f 
1865)i the extent o f the right fco take water heing determ ined  b y  the 
ooDfig’uration o f cham iels and sluiceis and the widtti o f the river.

BKhharayudtt t. Becretaty of State for India ... (1927) J.L.R , 50 Mac!., 961
J  A € 8 I S  —Unse tiled Jaghir— Meaning of-.— See “  E s t a t e s  L a n d  A c t  (M a d b a s )

SEt?. 3*’ ... ... ..................... ......................  ... ..J 10

M M f  T H A I BNIIES SS. 379 AN» 441, INDIAN PENAL COBE -.-See 
^ ‘ G b ih in a l PEocEDtjaE Code, SEC. 2S9 ”  ..............................

JCMMSMT—Oriiar of single judge of High Gourt staying execution of lower Court's 
■arA0r,.p.mdmg appeml to Sigh Court.— See “ Lrttebs Patent, Madras IJleil'

' Owa®, e&. 15”  ............... . ... ............. . ... ■ ,

-Patsht, cxf, 15
Se/wsoi io revoks leave to sue an the original side :— See <’ LETTicits

350

WO
" Co»r{»— ,/ar wn̂ /ranchised pet̂ sonal in<ini''̂ See



Pag©
JBMISMC'TlflfN— ni{fh Cmrf—Tgs«e of V'rii of ccriiorari—Failure to ohjset io 

^ u r is d i c t t o n  b e fo r e  L ow sr  L 'cu r t— I f  b a r  to o h ta in m g  i v r i t : — S e e  “  C e b t io -  
h a k i . . .  . . .  ................... . . .  ............................................................ .. 130

G-BHSRAL IK BE S X X X I

---------------- -— —̂ . UnAer seciion  151, Cii'U Procedure CotJc— II’ /ieH can he invoked
— I n h e r e n t p a u ' e r  w n t l e r :— 8e&  C iT it  Pcot'EDUKE C o d e , se c . 151  . . .  . . .  6 7V , ‘

J C S  T I M T I I ; — '• C ivii, P eooei' ube  CoBE. SEC. II  ”  ... . . .  "  ... ...

K A R N A ¥ A N — S'-i«i/or removal— liniiliiii io accouTif:— Sea “  M.slabae Law ”  431

E A .S T A — Fan-ers o f :—See HjNiiU Law ”  . . .  ........................................................ . 421

LANB ACOiJlSlTMN ACT <1 OF 1924>, SF.c. B i l )— €QntrIhuiion^of one anna 
only, iy  Qovernu^en-t towards acquisition— TVli'aiify of acqui(^itwn.] Iij the 
absence of proof that the acqiissititni of a p'lrticaltir liuifl is* brcmglit aboat by 
improper inot.iTtKs or tliat the Ltaid Ayqaisition Act is set iu motion to annoy 
a private cnTnGr, th& e(>utribHtioii of evpii otie Jiitna by the Qo^'eriuuetit 
towards tine coaipensution for ibo aCfjuiBitioii of a land for si public road 
(tlie rest of the amonist required for the piirpogo being contributed l»y the 
villag^ap) satisfies the prnviKo to sectioa ti (1) of the Act wIncli provides 
tliat no declaration of acquisition shall be ma.tie milpss tln' compensation to 
l)-s awarded is to be paid . . . 'iThoHv or out of the ptjlbiic revenue.
Ponnaia t. Secretary of State jar India, (1926}, 51 33S, clisseuted from ;
Chqtterion v. Cave  ̂ 3 App. Gas,, 4^3, and Luchmfswar Singh v.
Chairman, rarbhnnga Municipalitn, (1891) I.L .R ., 18 Calc., 99 (P.O.), 
difetiKguishef?.

Senja Imiclcen V. Secrefarjj of Sfafe , ... (1927) I.L.R.* 50 Mad., SOS
Bfs. 18 , 10 AND 30— Sale iy  landlord

of hin  k u d iv a r a tn  in t e r e s t  for c n s /i  m id  eeriain m c n e y  rent p a y a b le  every y e a r —  
xawd acquired ntnder Lund Acqm^iticn A ct— Compel}saiion— Jpportionmsni 
sf—Dispute behi-ecn landlord ^nd putchaairs of Jiuditamm—'Might of larid-

■ lord,.tvhether merely to cajiitaUzed value of rent—Inierest c f  landlord after 
sale of Jcudivaram,'^ Where a hmdlord sold lii.s kcdivaraTa interest in the 
land to certfvn iodividnals inidf-r a sale deed vrherebj the veudoes, bp.sides 
paying a certain amount in  cash were to pay also rupees fonr erery  year to 
the landlord aad subttquently the land, cimsprising both fhs* melTannn and 
kndivamm interests, was i^cquired by tbe GoTernment under the Land 
Acqaisition Act, and disputes arose a» to the apportionment o f  the compeii- 
sation amount between tho landh rd and the VGndees o f kndivaram, held̂  
thatfche landlord, after tbo Bale of thft kudiyaram, has not m erely a right 
toreoeive the rent fn>ia the vendees, but hag ssveral other n f'b fs, such as 
the: right to get back vhe laad f  n fcrfefcure o f  the periuaiioiit, tenancy, and 
other rights in the laad ; that it w ould be qsiiio urifair ?md iBequitable to 
value the melwammdar’s interest a t a capi-tjalized Tfilue at 20 years* par- 
ehaae of the rent resi^rved in Lis fa v o u r ; and that the apportionment of 
one-third o f the eouipenpatiun anionnt to the landlord was nofc improper.

NataSit A yyar  v. Kaja Maruf Sahib ... ... ... (1937) r.Ii.R., 50 Mad., 70S

LAN&LOKD AND TENANT^—Leaae— Eesiraint ri^on alimation of leasehcld 
interest— Alienation of a portion, no breach of fes<Ttti«i.] Unless there is a 
restriction against the alipoation of any portion of the demised property, a 
xestrainti npon alienation of the demised premiees does not prevent the 
alienation of a portion j Chatter ton v. Terrell  ̂ [1923] A.G., 578, fcilowed.

David Gutirifia t. Salmdora Minazes .............. (1927) I.L.B,, 50 Mad., 331

' IjEA'S^JFOIE YEAES —Coveimtit for renawal for. a further jieriod of 99 years—
“ On mch tBTrns and condiiioiis as should be fudged reasonable Covenant^
wJiethsr it,nceriai9t and void—Lessee assigning a portion of the premises to
another—Lessee, u-Jiether competent to enforce specific ferforviance of cavemmi
for remetcal of the mhoU or portion—Specific Belief Act (J of 1877), $a. 14 io 
17, effect of.'} A Ipaae for 99 years, granttd by the East India Company in 
1821, contained a olanse for renewal forannt her like period on the leasea 
paying a enm of riioney and “ upon such terms and oonditiona as sbontd be 
Jadged reasonable,” the entire leasehold interest became, by snbsequeiit



asBrnaaients, eventually Testad in the plaintifSs, who in tlioir turn assigned 
a major portion of the'boiaing to a third party. Sliortly before tlie expiry 
of thn original k-iisc period, the plaintift's tendered tbo due amouat and 
asked for reaewal of tho lease ; but the lessors who had previously to the 
tenclei’ gifeii notice to the piaintiffaj to quit the holding, tefused to renew ; 
the lessors saed io  eject the plaiatiiis, while the latter sued fo f  specific 
perform ftnce of the corenant for renewal, in xespeefc of the entire holding, 
or of tlie poi’tion in tbrir possession, without impleading' the assignees of 
the other portion : Held- by Couxts Thottee, OJ. (agreeing' with Y e n e a ta -  
eubba Eaos «?.)’ covf-nant to renew was not unenforceable on
aocomitof iincertaiutyj Gourlfi.  ̂v. The Duke of Someraef, (1815) 19 Yes ,
420; and that assijineea of a portion only of the originally demised lands 
can sue for specific performance of a covenant for renewal, in respect of 
such portion only without tbo assignees of the other i>ortions, A cove- 
nfmt to reije r̂ is, of all covenautg, the clearest case of a covenant which 
must run with. tli<! land and is apporfcionahle and can be specifically 
enforced by tho aBsign«e of a portion of the holding. SimpsoTi T, Clayton,
(183S) L.J, (C.P.)) 59, followed. There is nothing in the Indian Specific 
Belief Act (1 of 1S77), to forbid each assignee of the lessees from sainp; for 
specifie peiforniance of the covenant to renew qua his portion. EeldJ îj 
KbibHnas, il. (cowtJ'a), that the covenant for renewal of the lease “ upon 
such terms and coiidit2oi,s as shall be judged reasonable,”  is too vag-iie, 
nncei'taia and unenforceable, aiid hence void; that the covenant foe 
renewal is a single and indivisibie covenant which cannot be apportioned 
between the various aKsip:nRe3 ; that sections 14 to l7 of the Indian Specifio 
Belief Act (I of l.'-VT) govern this case, and specifio performance of part 
of the contract cannot be directed as the case did not fall under the excep­
tions specified in Bectioiis H  to'3 6 of the Act. Sajiur Rahman v. MaTiarw 

(lSi/7) I.L.K., 24 fJslo., 832, and. Graham v. Krishna Ghtinder 
Dey, (192S) I.L.U., 53 Calo., 335 (P.O.), relied on.

Secretary of Siatt̂  /«)• India v. Voliart Brothers ... (IQS'?) I.Ii.B., 50 Mad., 595 

lETTERS PATENT (MADEAS), c t . 1 2 See “ Sm u ggled  G o o d s ”  . . .  449
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-,ct. 15—Judgment~Zeave to swe on the Origi­
nal.Side gratiii’d- -AppliraSion io revoke leave— Order of refusal, whether and 
'io’henci;pp̂ a,lalle.'\ An ortier of a single Judge of the High Court refusing 
to revoke an order granting' leave to sue on tho Original Side of the High 
Court, is not appealable, uncler ciauHe 15 of the betters Patent, if the ques-. 
tioa of jurisdiction of the High Court to entertain the suit is still open to 
the defendant and can be raised on an appropriate issue at the trial of tho 
Buifc; but if the ordoy has haally shut out the defendant from thereafter 
pleading that the suit should have been disniissed on the point of juris­
diction, then the order ia a judgment and is nppealable., Tuljaram t . 
Alagajtpa Chfitiatf {1912) i-L.H., 35 Mad., 1, applied.

UahamjoJi of Pif.haptirarn V. Rama Bao ... ... (1927) I.IE., 50 Mad,, 770

MADBAS HIGH COURT, ct. 15—Order of sinqln Judge,, *.w  vj </ «-UryeSj
siaumq exiciiiim  of a lower Ccurfs decree, whether a judgrmnt*' within cl,
(ir,)— appmlahiliiy oJ—Fartij tjuilUj of contempt by disobedience to decree, 
whither erdiileA to siatj of euecut ion.} An order of a single Judge of the 
Madras High Court staying eseention of a deoi’ee or order of a lower Court, 
by suspending an injunction, pendiug an appeal to the High Coart, is a 
“ judgment’ ' within oiause {In) of the Letters Patent, and is hence 
appealable. The long series of deciaiona of the High Court to the above 
effect are not affected or overruled in effect hy SevaTc Jeranchod Bhoailal v.* 

Do&ore Temj)le Comwiifte, (1935) 49 M.Ii.J., 25 (P.O.)
Peddo. Jeeyangarlavarti v, Kruhnamacharlu ... (1927) I.L.E., 60 Mad., 380

U1I1TATI0II—OowliJMil mortgage decree against person and property—Appli-’ 
caMm for emcv.Um--Mled more ihan tmlve years from date of decree huCl 
Urn ihxm imlve y$ati from data of sale of hypotheca—Bar-.— See “ Orai, 
PaoossMM Cobs, ssc. . .. , ;• g:
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IjIM ITATISN  a c t  (IX  o f  1 9 0 8 X  arts. S;7 axd 1,20—Pleader ciid elient~~>

Sei'erai cases entrv.^ied to annie traLii— in each c>we, br:;̂ crate wnS
t e r m in u t i ' i t f f a i th e  e n d  o f  c a s e — S n it  fo r  a c c c u i. i 't  a g a i i . H  le g a l r>>-pre!^rnta~

tivas of pleader—TAmitaftcth,] A |-ile:iiier engage'i bj a clieut Sar &*Tt*ral 
caBOB died wlthotit jinisiang soimj ci lu  a Eiiit iiy the clleijt aft-r
the pleader’s death agaiiisti iiis eots t«r nn ■ai^caimt of the m.iiiejs ret'eivrd 
by their fat'5;:T iix all the easus and i'u*' iV.'c balvtneo duo Jo tbe p h ’sKtiil, 
held, that the pleader was nob :t jreuoi'ul of tlie eli'.’iit so as tu entitle tiia
client lo say tiiatthe fiji'i'Dc-r tCTUihiaieJ only on tLe (loa.Mi ol' tliu lileitdup, 
iliiift the eng-igempnfc i:; each c^ise v.’ i«s Si;pai\,-.;o, tiia ascnw in Ti,>sp0 c;r, 
oi' each case termiaated nt, afa end. tisat arfijcle .'-'S} of t:ia Ijimitation Aef.
(IX o£ 190S) was n,i)plicahle iiiid tliit no new CiiiiEG oi Rct’On tirom as 
EgaiiiSt the t-ans on the deat.li of rlit-ir frirLer sit tis tu esitiiie tiui 'iiicHt to 
say tliat anicie li'J ivaH as'piisable. J'/Mfiac'inZ.i;.: t'/ic.'ify v. llama Ch^tiif,
^^14) 10 LI.L.T., 6l-i, fiili-DWi"!, ana Eiiuli-aha,7i Bchari t .  Jamuni Knnwar^
(1£03) I.L .R ., 25 All., 55, disac-med li'oin.

Appa Rao v. Subha Rao ... .........................  (1027) I.Ii.B., 50 Mad., 249

GE5ERAL INDEX xxxiii

---------------:------------------- ---------— — art.  ICfj—■Application ly  deerce-holdfr t(>
SBt aside m le o f  p r c p c r h j  n o t  b e io u in n g  ta  judguieut-debtK'r f o r  J%ti1her
Bxecatym, m o^ e th a n  t h i r t y  d o y 9  af^Br sale I— See “  Exkcut3(,sx ”  ... 039

ART. 1 8 2  ( 5 ) — A p p li"a f i> rn  f o r  deli^-e0ii hy

decreB-hoider-pm'cTiaPer, whether a in Cf'tJ.j An ajii'flicatiort by a dei,-rey- 
holder-pui’chafeer i'or , delivery of preperEy ]uirclia.spi1 by him in eKPcaition, 
is a step in ai<3 of esC'euticHi, wit,hiii article 1^‘J, olatsBU {h) cf the Limitntion 
Act- (IX  of Jjakshinantm Chdtimt t. (190!.) 1.L.1L, 24
Miid., 185j followed. In ortier that ari a?,'|>licati(;ii by the dccrce-hnld^’r 
should ea?ye «s a etep in ai<i, i* ia not vieci*;-sary i.hat it should be made 
in % p«udin{? exeeiitioti a-: pljmlion, Munhi v. Se.ihagiri, (1S82) I.L .lt.,
5 Mad., 141, folirxed. Ja these iiiattera the principle of stare dsHsis is 
applicable.

Kannan y. AvvuUa Eaji ..............  ... ... (ir-27) I.LJL, 50 Mad.j 40S

ART, 1 8 2 (5 )— A;pplicrdif)n fcr  eseciiiiiyn of
decree-^Applieation hij judgment debiar to record sati-%factim— Stai^ment by 
deeree-hohier, objecting, to jicd ?̂nent-LieLtf>r\  ̂applicstim~8u.hsequeni applica­
tion by decree'holder for f’ xecution, vi'tre than, three yeart  ̂ from last 
application Jar execniian,—‘Filing &f rdaiement bp decree-holder chjecting to 
record  o / satisfa^tiyn, 'U>hethir «  step in aiJ of execution— Fendenc^ of 
esecuHon application, -wTifither nec'dsary fi'r effecUvenes.a of an a^i^licatimi 
ff>r a step in aid of execution,^ Tho fiiir.g of jj. statement by a decree-fiolder, 
objecting to the Jadgaient-dobtor’s applseatiaii to record satissfaction of the 
decree, is not a step in aid of ex'jeution of tJiD deerao under artielt* 1S2 (&} ,, 
of the Limitation Act ( IX  of 1908), and eaunot tiierufortj eavo lu9 appfiea- 
tion for execution from being' barred by limisation. Kv.ppu,swami Gheitiar 
V, Rajagapala Aiyar, l.L.ll,, 45 Mad,,. 4t36, follovred. Qusre i—
\Vtie6her aa application to bo a stej) in aid oi osecution shtsQldbe one made 
in a pending’ execution applieutioa.

KrishnG, Fatiar v. Set’tharamfi. PaUar ... (1937) I.Ii.H,} 50 , ISad-,

FS,. 14 ASD 16—S«if ly  makerof note for declara-
tion thai it was cht.iine i l-y fraud and undue infiueuse -"i^o injunetioa. a^aimt 
payee jiling a smt— Dependent jwigtnmi--Limitation for m ami on the nots 
by the payee.] The fact that tne maker of a promlffiory note sued tb© 
payee for a m8?» d,e£*lai‘;itit)a that tho iiatt* had jio oonsideratitm ' and  
■̂’rag obtained by fraud a a i andne iofluenee 'wishoat ,suinf| far ao injunetioa 
to reatrdin. tho payee frorn liliiig a suit on the? aote dos-'S t‘Ot suspend the 
rantiing of time for a suit on the aote 1)̂ ' the payee, Sethu Rom v. Seetha, 
ZaTtskmi Ammnll, (ll?25) 21 L.'V'., 716, followed. The principle of depend­
ent jndgmejit is no longer good law a-mi no fqultabla grounds for fiuspension, 
of a o.aiise of action etui bo added to the provisions of tlie Limitation 

'A ct. Uaganna v. Venkatappayyuj (1923) 4t> Mad., 805 (P.O.), followed)
Sidyanarayana Brahmam  r. Seethaijya, ... ... (1027) I.L .E ., 50 Mad..  ̂ 417



Pafe
LIMITATION ACT <IX OF l& ® 8 > , sk o . Yd— AclanouileAgment ;—See ‘ 'T e a n s f e s

OI P b o p e b iy  A c t ,  sec . 55 (4 )  [b )"  ............................................. ... . . .  S48

X i x i v  GENERAL INDBX

SEO. 22—Givil Procadnrs Code {Act Yof lyOS)',
0 ,I .^r .l.O {^)—A:p<pUoa,tionhyj)la.i%Uffto addpariy as defendant— Order 
gmnting ap^iieation— B.evieii!—Application dismissedr^Revinian—Order hy 
Sigh Court adding jiarty—Date from which suit deî med to hciva been iiiatitu- 

against ihs addsd parti/.] Where an applicatioa made by the plaintiff 
in the origiual Court to add a person as a defendant, in. a pending suit was 
originally granted b«fc s-ubseqiu'-atly on review dismissed by that Gonrt, 
and, on a xeYisioa petition, tiled against tho lasfc ordei-, the High Court 
ordered that the party bo added as a defendant to the suit wlthoat projudioe 
to any defenoe of limitation being raised by him in the trial of the suit,
&eW, tbatthe Oi’fier of the High Court adding the party as a; defendant, 
should, for purposes of Jimitatiou, be deemud to have taken effect, not 
nierely on the date when it ehould have been made by tho lower Gonrt 
if it had taken a correct vie-w o£ the position, but on the date -when the 
plaintiff’s application was preBented to the trial Couvt; and that the sflit 
■was EOt barred. Ramakrinhna More '̂hwar v. Bamahni, (,1893) I.L.R., 17 
Bonn, 29, followed. EaveU Shah v. Ehan Shafdb Painda Khan, (1926) 
U.W.N., 592 (P.O.), distinguished. ^

Indian IndmtriaU, Limited "V, Jsarasimha, Rag ... (1927)
I.L. ,.i., 50 Mad., 372

l o c a l  BOABDS a c t  (MADRAS) (XIV OF 1920) —Election Ruks under ihe 
Act, r. 1— Only one candidate for presiden tship, >nominated— Such candi­
date deemed elected—Flection petition filed ayainst the appointment, cow.' 
petency of—Hiection, meaning of.) Whei'Q only one candidate for the 
presidentship of a ioo*i,l hoard has heen nominated and in aooordanoe 
^ith the rules has been diiemed to bo elected, no election petition will lie 
against this appointment. Election means seleotion of one out of two or 
more candidact‘8, and therefore tho return of a solitary candidate is nob, 
strictly speaking, an elaction by the electors, for the electors have had 
BO say wba.tevevia the matter.

KrislmisnmD v, Qulam Mu.'ham'mad. Qhovse ... (1927) I.L.R., 50 Mad,, 8®
—  --------------------------------------------------------------- , B* 4, CL. (3)—E«7es for
elections—M&ctions to Union Boards—Jurisdiction of District Gourt to 
transfer part-heard case—Objection to personation of a ‘̂ JÔ er,j Rale 4  
oSatise (3) of the rules for eondnot of election enquiries framed nnder 
the MadraH Local Boards Act (X I7  of 1920) enables a Diatrict (Joarfe to 
traBftfer to a Munsif’ s Oonrt even a part-heard case in the case of elections 
to Union Boards. 2a?nindar of Bodakiviidi v. Kwmari Itahiri, (1918) 
M.W.N., 772, followed. Eyen if no objection is taken at the time of 
election to the voting of any person personating a real voter, the same 
can be taken at the election enquiry.

Moideen Msera Sahih Fernando ... - ... (1927) 50 Mad,, 654
as. 166 (I) ANB 207—

LiabiUiy of UcencB-hoUer for act of his aerva'nt—Person Ucmsed to ply car 
for hir0 on specified roads— Conducto-r employed htj M-m plies for hire on road 
not covered by licence— Employer charged under as. 166 ( 1) and 207 of ihe 
Madras Local Boards Jc£- Flea, act was done through conductor's ignorance 
and employer was unaware of act— l'rvneiple applicable— Act of servant is act 
of master.] Where a person was licensed under the Madras Local Boat-ds 
-A.ot to ply his motor car for hire on oertain specified roads, and a 
eondnetor employf d by him plied the car for hirt* on a road not covered br 
the lieenea and the emplojer waa cliarged with an oi^ence under aection 
UB (1) or the Madras Local Boards Act, punishable under Beotion 2e7'if 
the wmQ Act, and he pleaded that the coi.daotor plied the car on that 
roaa through ignorance and that he himaelf was not aware of the servant’s 
mt, Tieldj that the prinaiple to be applied in tho case was that whibh. 
spphed in the case of other li'Jsnce-holdera, such as, holders of kibkari 
lic6n «»  and lioenoea under the City Police Aotj that the lioencewholdei* 
h a ^ ,  nndertakea tp conform to the terms of th.fr licence and to bo 
responsible tiat no breacsli of it toofe ptecsj: that it was the lioehc6-]io|d©r
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who did everytting tliat was done under cover of tie  licence, that; tbe aofc 
of the aer^ant of a licence-holrler was the aob of his mastex, and that the 
licenee-holder was in law responsible for all that Iiis serrant did. Iwre 
Siidalaimuthu Pillai, 1 Weir, 6-i7, Velayuda Mudali r. King-Emperor.,
(1S20) l.L.H., 43 Mad., 438, Queen-'Evipress v, Tyab Ali, (1900) I.L.E., 24 
Bom., 423, imperor v. Bah-u. hal, (1912) I.L.R., 34 All., 310,-Ê jiperor v,
Jwnla Prasad, (1923) I.L.R., 45 All., 642, referred to.

Sivarama Mudaliar v, Muthannanciiengar ,,, (1927) 50 Mad,, 913
LOCAL BOARDS ACT (XIV OF 1920), s e c . 193—1/ repealed see. 249 of Act

(F  of 1920) ;— See “  D is tr ic t  M oxicii’Ai-mEs A ct "  .......................................... 84S
— -----------------— ------------------------------------------------------------SCH. v n ,  cTj. ( g ) — “  S io r iv g  or o th e r ­

wise dealing w ith ’ —̂ ForiBarding agent— Collection of package.^ of fiaJi—
Kept in sTied or godoicn xciih a view to consignmeni—I f  comos nifhin  
mischief of Sch, VTl, cl. vc).] A forwarding agent, who coHeets packages 
of fish and keeps them in a shed or n, godown for a day or two with a view 
to their gabaequent consignment elsewhere, is “ storing or otherwise 
dealing with ” fish within the meaning of Sohpdule Vlf, olauso (c) of the 
Madras Local Boards Act, Tha shortness or otherwise of the period dot-s 
not affect the question. A man who hanrilea goods in any way is dealing 
with t?iem, and storing' for private parposes apart from trade is “ dealing 
with’*. Emperor v. Wallace Flour Mill Co., (1905) I.L.R., 29 Bom., 193,
N.E. Ry. Co. ■?- Mayor, etc.f o f Kingston-upon-Hu-llf (1801) 55 J.F., 518, 
referred to.

Puhlic Prosscuior v. Saidali KiiUi and Sons ... (1927) 60 Mad., 753
“ LOTTERY” WITHIN SEC. 294-A , INDIAN PENAL CODE -.—See “ Chii

F u n d ”  . .  ......................................... ....................................... .. ........................................  6 9 6

MAINTENANCE -Illegitimate sori.— Illegitimate dangM0r~-Hindu ZatP'—Mights
under—Charge'.—*'See EiNou LAW ”  ... ... ... g40

MALABAR COMPENSATION FOR TENANTS IMPROVEMENTS ACT 
(MADRAS ACT 1 OF 1900), î EC. 3 linprov mf>nis— IFAeihsr Act 
applies to non-sgricultwal holdings.'\ Mahibar Compei;sution for Tenants’ 
Iraprovementa Act (Madras Act I of 1800) applies only t,o improvements 
offocfced in agrioaltnral holdings and vacant tnihling sites. Hence i£ a 
shop in an nrban area is let to a tenant who ngraes by his lease to reraoye 
at the end of the term a bakery oT?en weetea by him thoreon, he is not 
entitled to any compensfition for the oven at tlie time of eviction

Chathukutty y. Kunhappit ... ............... (li;27) I,L,I£., 50 Mad,, §13

MALABAR LAW — Tarvcad—Karnai an— Suit by junior memhera for remnval o f  
karnavan— Liahiliiij io accormt—Fraud and mifapprupriation alleged against 
Tcarnavan— Karnavan CBasing to he auch by mccession tea  higher sphere— Main- 
iainabilUy of suit—Suit, whether can be continued an io accaunts—Karnavan^ 
whether and when personally liaHe—Liability o f agent of karnavan.] Where 
certain junior members of a Malabar tarvvad sued for tha removal of the 
karnavaci, on aUegations of frand, misappropriation of family funde in 
general and devoting the funds to her particular branch, and prayed that 
she shocld render a general aocoimt of her iuanagement and pay personaHj 
whatever snms be foand dne to the family, but in, the course of the snifc 
the karnavati ceased to be such because under the family law of suocesmoit 
she moved to a higher sphere, held, (I) that, as the removal of tjha 
karnavafci was otherwise an acoompliaked fact, the suit for general account, 
not being necessary and inoidental to her remov?i1, was not in law anstain- 
able and shonld be dismissed, (2) that, in a properly framed etsit, on proof 
of fpBoiSo fraudulent alienationa or misappropriation by the karnaian, the 
jniiior niemhers, suing on behalf of the tarward, are entitled to recover 
perfonally from the karnavan the amount of which their tarwad has bean 
defrauded ; (S) that, in so far as a person ansted as a,g;ent of the kamavafci, 
a suit which wonld not lie against the principal wanld not lie against the 
agent; and that, in so far as he acted as a mere trespasser, there could be 
no calling' upon him for general accounts; bat ia a properly framed snifc it 
would, be open to the karnavan to sue sufh. person as liable personally for 
any proved act of misfeasance or misappropriation by him.

GENERAL ITTDEX X X X T

Mmavadan v. Sr^edevi (1927) 50 Mad., 34 i
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MkNt%.QEU.—LiahiHti}toaccount~-'N'atuTeof:-~-Sce"'ill'svvhAyi” ... 866
M A T Ii-J 'f> a n  co^ tracU d  hy mialiant'—I ia h i l i ty  o f  succeeilimj m a h a n t-.-^ S ee  

“ HINDU Law” .................................  .......................................... ..

M 6 f i T 6 A 6 E — Pttis«e mortgagee faying  o f  decree on prior li[ipoiheG(€, ion— Suit 
thcreajter for redcmpUon of fuisni mortfjage—Zapse oftioclve years from date 
of hvpothecation on date of tuit— Right of <puisne mortgagee to be paid, tJie 
ieeree amount.] Wlien a puisne moi'tgagee pays oS a decree on a prior 
l-.ypotliecation, ho is stibroRafced to  the righ t o f the prior h ypoth ecatee .
He is not entitled to enforce the decree as such bnfc can only enforce his 
charge arising by subrogation. Tha period wibhin which he should enforco 
it is 12 yerus from the date on ■which a suit on the hypothecation should 

hepii bronglit. and not 13 years from the date of payment. Hence, if 
3E a suit: for rudeajption hy the mortgai^or to redeem the pniane mortgage,
■more than IS years had elapsed from tlie date on which a snit ou the hypo­
thecation should have bt-eii broughb, the pnisue mortgngeo oannot resist 
reOeniptit>n hy elaindn^ also the amount he had paid in additioJi to the 
auiouat due on his mortgage. FarvalM Ammal v. V&iikatarama It̂ er, (1924)
47 M,L..T., S16, considered; Mahomed Thrakim Bossain Khan v. Arnbika 
'Persliad Bingh, (1013) I.L.E., 39 Calc., 537 (P.O.), Qopi Narain Khan-fa v. 
Bansidhar, (1905) I.L.B,, 27 .Alh, 325 (P.O.), applied,

Koiappa v. Baghamyya, ............. ■ ... (1927) I.L.R., 50 Mad., 6.26
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-Red9m.piion~~Mortgage noi purely usufructuary— Separate charge
on same pfopsriy—Mortgagee's right to have charge aho redeemed— Cods of 
CAvil PrcGedme {Act V of 1908), 0. XXXlf, r. 1—Transfer of Property Act 
(IF of 1882), 61-62.] Scction 63 o£ the Transfer of Property Act, If 82,
whieli gives n nsuEfuctuary moit.gagor a xight to recover possession of the 
property mortgaged whoa the mortgage moEoy has been xealissed, or is 
paid, teiiderad or tleposite!  ̂ in Court, applies only to a mortgage -which 
is purely and simply usufructuary. The scetion is not in atiy way incon- 
Bistenb with section Oi of the Act, which enacts hy implicatioa that a 
mortgagor catjnnt redeem without paying money due under a separate 
mortgage or charffe cn the S'me property. A deed of mortgage with 
possession |!rwidcdfor iutMeet at a specified rate, and cont<ained coveuants 
by the mortgagor to pay both principnl and interest, By a separate doon- 
meiib of the samo date the mortgagee leased part of the mortgaged property 
to th« mortgagor, the docamBiit providing, upon its true constrnction, that 
npon default in paynifnt of the reiit reserved it shonld be a charge upon 
the property iaclndod in the mortgage deed. In a Buit for redemption and 
poBaession brought bĵ  an assignee of the raortgagor’.s interest againsf: an 
assigneo of the mortgage, Add, that the deed did constitnte a usu- 
fructaary ruortgfige within section 62 and that under section 61 the niori- 
gagee was eatitled to have the arrears of rent included in the sum to be 
pajd BB a cuuclition to possesfjiou ; farther, tliat to exclude the rent would 
lead to a elreaity of action and would be contrary to 0. XSXIV, r. 1, the 
obje«t of which rule is that all claims affecting' the equity of redemption 
shoiild be disposed of in one suit.

Bamarayammgar y. Maharafa of Venlatagiri ... (1927)
50 Mad. (P.O.), 180

—— Suit for sale in a Siil-Court— ^uit against Official Assignee and
inmlrsnt rnorigagor— Transaction, frau-dulent under sec. I!3 of Transfer of 
Property Ict~Presider,cy T<mm Imalvency Act {III of 1909), ss. 4, 7, 55 and

-  Jurisdiction of Bub-Oourt to determine question under sec. 55 of the latter 
Ic l—Bpmal A ctS p ed a l forum, Insolvmsy Court—Provincial Insolvencv 
Act (V of iQ20)i S3. &3 and 54— Jurisdiction of Civil Courts to detgrmi£^ '̂  
qu^tion raised under either Act.} Any quesi;ion as to the inyalidiby of a 
transaction, raised by the Official Assignee under the special provisions 
contained in aeotions 65 and 56 of the Presidency Towns Insolvency Aofc 
can be determiaed only by the Insolvency Court, oonatitated under the Act 
a®d not by the ordinaTy civil Court. The principle of the decisions holding 

oJdy InsolreDcy Oonrts have jurisdiction to determine questions under
S8 and 54 of the Provincial Infiolveacy Act, should be applied to 

ease* failwg nad&x sections, 55 ̂ nd 56 of the Presidency Towns ineolvenoy
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A ct 3Iariapp2 PUlarj v. Eaman Chstiiar, (1919) I.L Ji, 42 Sfail, 3i2, anil 
iJfficial Rec'sivsr, Gmvihutore Y. ralaninicami Ohett]!, (Iv25) I.L .R ., 4S 
750, followed. WhertJ, tlieroforo, in a suit far p/ile a nsisrtp'S) ’̂;’ is<8f-itiited 
in a Sub-Court uwasriHt the OSHcitil Assigm'e anti others, tha Corii-t foiuul 
that tlie tninsacr.i'Hi was Bot roidalile under Kcetiou 53 ot the Tnmsfer of 
Pro|3 ert,y Acfe,tlie Goart bad uo jttvisdicii«n, to deterinitte, at tke InRtanee 
of tho Dffieial Assigneo, wlietiier it was void as ajiiinsL Mm utidi>r section 55 
of tlie Fresidoney fowiw Insolvency Act, !)ct a uoertn? iihouW be i^sven io 
the leaving it, open to tho ysfiei^il Aa^jg'tiee to fipply to the
I'liRolvency Gotirfc to set asido the tr!i,n«actian if be couid ehuw t!iat the 
ease fell within seetion o5 oi' tbe latter Act.

Official Assignss of Bomlay t .  SuudaracJiari ... (1927) I.L.R., 50 Mad,,
MOKTGAGE B#MH— JVksther vertain strpideJicr. reganlinq iup.rest is hy ivaij of

pen alty  :— SdS "  C i v i l  ~BiiocsBVKE Oooa, 0 , X L I , ii. 33 ”  ... ... G14
OFFICIAL RECEl VER—iJij/it f‘J continu-i apfcal wlmi msfdveni adjudicated' 

du.7-iiig p e n d e n c y  o f  a p p e a l :— See “  P r o v i n c i a l  I n s u lv e x c v  A c t ,  ss. 2, 2 i ‘,
S3, 3S, i, 50” .................................... ...............................................  ItJl

- — not an a g e n t  of Oaurt to enable court fo ralifij unatdhor-

GENERAL im>EX XXZVH

ised ac^- -Sale by— If sec, 43 of Traintfi-r of Property l̂c4 Ufplicable i—See 
“  P r o v i n c i a l  Isaor.V i-'scY  Acr, ss. 16 a.nu 1 9  ”  ... .. . 13

ORIGINAL SIBE, Htgh Oouri-~Oa.uffc (>/aciiomvholhj or in part in Jladmsi—
S e e  ‘ ‘  S m u g g l e d  G o o d s ”  . . .  . . .  .................................................................... 4 4 0

P A E T lE S -“ “  Pf'Oper*’ an(J '•‘ necessary"'.— See ““Oivit. Peoceuuee Code, O. 1,
B. 10*’ ............................... .................... .....................................................  3i

P A B T N E E S H I P — I lle g a l i t y  f o r  ■ n on ^ reg is tra tion — D isso lu tiQ iu — See “  Peovix€IAEi
iN s o L V E s c r  A cts, ss. 2, 20, 33, 49, 5 0 " ... ... ... ... ... 3^5

p e n a l  c o d e , IN M A N , sec. 294-A -.— See "  Chit Fukc ” ........................................... 696

F 1K SI0N S ACT <XSIII ®f 1 8 ? 1 ) ,  S3. 3, 11 AiSD 12 —Foliiical pensions, msa.n’mg 
o f—Political prisoner under Eeffulation I I I  o f 181S- - g r a n t e d  by 
Qovernmeitt o f India, io such, prisoner—Arrangement butiveen Oovernmetti of 
India and Foreign State {Panna State) that the allowance shovld he paid by 
ih& latter into Government treasnrif for payment-—Allfmmcc, ivhether ceanes 
to le  political pm sian—Pensions A ci, ctpplicahilHy of—Agreement hy the 
pensioner with his creditor, empoioering latter to drato amon-nts from time to 
time in  discliarge of his debt— Validity o/— Tranfl/er of Property Act ( IF  of 
188^), Jtec, 6, els. (d) and {g)— Specific performance of agreement, suit /or, 
whether maintainable,'} A pentsiou payable to a politiojil prisoner hy the 
GoTOJ’iiment o f India im dera  Btatutory obligation to maintain that |>erson 
asunder Begulation III  o f 1618, does not cease to he a political peBsioo 
because the GoverniKGnt of I»d ia  nudt r some arranyemont geta a foreign 
State to rem it tho aninimt to the Government trsasnry fw  payment, but 
falls nador the Pensions Act (X X III  of 1871). An agreement entered into 
by such a pensioner with his creditor irrevftcably empowfring tha latter to 
draw the amoiinls from the tren,sury from time to time in discharge o f  bis 
debt and to pay a portion, to the pensioner, is Toid under the provisions of 
the Pensions A ct (X X III  o f 1B71), as well as Under soefcion clanses {d} 
and (g> of the Transfer o f  Property Act, and nannot be specifically enfofced. 
Mvihtisami Wtiyudvb v. Prince Alagia Manamla Samiita Raja, {1003)
2S Mad., 423, followed ; BL^hamhar Nath v. Imdad J it Ehan^ (1891)
18 Oalc.j 218 (P.O.), explained; Itajendra N'amin Sbi^K v. Sv>ndara Bibi, 
p 83 5 ) 47 AIL, 385 (P.O.), distinguished.

^ g tra ji  J>ongerchand Firm r> Madho Singh ... (1927) I.L .R ., 50 Mad,, 711

---------̂----- ----------- -— -------,  SKC. 4s~Juri&diction o/ Qivil Courts— U•nê fra.n■'
chii‘ed personal innm lands—Suit for division of-~^Smiin Civil Court, whether 
mairtiainable and i% tnhat cases—Grant of land or land retenus—-Prohibition 
of alienation of inam. lands— Rule 5, cL (S) o /  IwaTO RmZw, Woii— Effect of 
proMhition— Alimation not Minding on Government b%i «of — Will ê cecuied 
hy a sharer in ike in&m landa, bequeathing his share— Jlight of legatee io stis 
for partii.ion-r-Validity of bequest.} A suit for partition, between m em bers 
o f  th e  fam ily , o f  unenfranchised p ersoaa l inam  lands, where the iuani was



the grant of lands find not of land revenue, is maintainable in a Civil Coart,
as its jnri îaiction ia not taken away ia Sttfli cases by section 4 of the 
Pensioiis Aet, (XXIII of 1871). The object of rale 5, eLuise (3) of the Inam 
Emleg o£ 11th Ootoher 1859 in pvoLibiting: alienations of inam lands is to 
profceefc tlie interests of the Government, and tlie proh-ibition tlierein can 
onlr mean that as against tlie Govei-maent all alienations are J,aoperativp, 
noli that they nre void: so long as tiie Grovernment do not step in to enforce 
their rights, whatever tlic-y ara, by ig-noring llie alienation, it is not open to 
others to question a trannai t̂ion which amounts to an alien.ition j YenTcaia- 
rawo. vl?/ytir v. Ch'x-ndraseMiara (2 921) I.L.R,, 44 MacL, 632, followed.
Where, tliorefore, a sharer in certain unenfrauchised personal inam lands, 
after n divisTOii of status in the famUr, made a beqoesfc of hi8_ share therein 
in favour of his wife, the latter is entitled to sue in a Civil Court for 
division of euch lands by metes and hounds in respect of her hnsband’s 
bIiuvq beqneathed to her nndor his will.

YfiiAijcinathci Ayvo.r v. Y0j 0.mbiil A-nitticil *•* (1927) I.L.K., 50 Mad-, 441
PLEAPEl-“ Jge7iC!y—Sm7,/or legal representntives of pleader

See Lt m it a t iu n , A kts. 89 a n d  120  ’ ’ ................................................................... . . . .  2 4 9

fOLlTICAL PSIS0NSR IJSDEl EEC5ULATI0N III of 1818 See “«Pkn-
SI0N3 A c r , X X I I I  OF 1 8 7 1 ”  .................................................................................................. -  V l l

PRESIDENCY TOWNS INSOLVENCY ACT (III of 1909), es. 4  7, 55 and
S6:~Sc0 “ Mohtgagk ” ... ......................................  ... ••• ... 776

S X X v l i i  GENEEAL INDEX
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sa. 55 AND 56—
Qucafivna arising UTiAsr— appropriate forum t—See “  M o rtsa g e  ”  ... ... 776

------ ---------  — -— ^   -------------------------------------------------------------- as. 55 AND 56—
ImolDent transferring «U kiit property to a simple creditor without providing 
f o r  o th e r  creditors— Kiiowledtje of ifansferee— Good faith and consideration—
Otiut.] If a person in insolvent circnmstancos transfers all his proportiea 
to one of his creditors aolely for a past debt, ivithout providing for his 
other creditors to who’-Q he was hoavily indebted, by means of an antedated 
d,0»3d of transfer, and ths transferee, a relatioir of the trannferor, takes ■ 
the transfer knowing all the circaniafiancos, he is not a tTaneferee in good 
faith within the meaning of scction 55 of the Presidency Towns Insolvency 
Act (Eli of 1909) aad his tranfsfer is liable to be cancelled nnder t!ie section 
if the transferor ia adjudged insolvent within two years of the transfer.
The onas of proving that a particnlar transfer effectod by the insolvent is 
void as against the OiEcial Asŝ ignee under section 56 of the Act is on the 
Official Aesignee, whereiXS the onus of proving good faith and valuable 
considfratioH in a case coming under section 55 is on tlie transferee.

O^cial Assignee, Madras v. Sheilc Moidesn Rowther ... (1927) I.L.E.,

59 Mad., &-i8
—~7~:— " — -------------------------------------------------------, 3KC. IIQ—Order of

adpidicat%on, based on certain a&ts of bartUupicy—GonclusiveTtess of the order 
aB to chariictsr of the acts—Bffeet of order only as to acts furnishing grounds 
for adjudication—Order as to character of the acta whether binding on trana- 
ferees— Bniy of Official A.mgme to apphj under the Act to set aside 
transfers,  ̂ efc,, comprised in the acts on which adjudication tuaa hased—  
Application ly OJUciul Assignee— Cause of action— FraudHlent preferencft— 
Conversion. Amendmeni.] An oi-der of adjudication, based on certain, acts 
of the insolvent being regarded aa acts of bankrupfoy, is not, conclusive as 
^  eharMter of such acts in all its legal ooaseqnenees; the decision as 
to the character of such aots» apart from its furnishiag ground for adiniU-® 
cation as insolvent, is not binding on the parties affected thereby who have 
mot had any opporfcnnity of being heard in the matter; bat the OfBoial 
Aesipjee is bound to take the ordinary procedure prescribed by the 
Insolyeney Act to set aside tho fraudulent preferences and payments, if any, 
constitiitad by such acta on. which the adjudication was founded. The 
espression ‘^dnly made ” in section 116 of the Presidency Towns Insolvency 
Aefei ©oostcned. Where an Official Assignee appUad to recover an amount 
trojw a garmshee ategmg a owe of fraadalent prefereaoe but tke facta
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prorad showed a oaae of coavoraion, the Offioial Assignee was not entitled 
to amend hia petition at a lato stage, or to withdraw his application. Daty 
of Offioial -Assignee, more than the lay pablio, in making aach applications, 
to set out the ozaot grounds or cause of action properly and definitely, 
pointed out,

Oficial As^ignse of Madras v, 0.BM .0.E .8, Firm ... (1927) IJi.U., 50 Mad., 541

PROFESSION T A X :—S'ee “ District Mtjnicipaiities Act (Mibuas), sec. 93
(3) ”  ... ... •<« ..I. «** ••• ••• ... .«» 0S7

PR0¥INCIAL INSOLWENCY ACT <¥ OF 19E@>—Two partners liable o »a  joint 
debt—Asts of hankruptcy by each during cmtinmncs ofdebt~~Singlepetitio% to 
adjudicate bofji, as insolvents, ’maintninahility of.3 Xi’ two pattners are liable 
on a joint debt and each of tltem is gniJty of aofcs of bankruptcy daring the 
oontiHnance of the joint debt, by raafeiDg alienations caiculated to defeat 
or defrand tbe creditors of the firm, a single petition to adjudge both of 
them as insolvents is sustainable, thongh they ixiaj not bare committed a 
joint act of insolvency. The test in whefcljer if the petition were treated as 
a suit, the suit woald be lad for mnltifarionsness.

Punniah T. Kesarmat Firm ..............  ... (192?) 50 Mad,, 256

SEN SaAL IH BSX X X X IX

-es. 2, 20, 33, 49, 5G— Suit
bp vendor for damages for breach of contract for purchase of goods—Decree for 
damages— Appeal by vendee— Vendee adjudicated insolvent suisequent to 
fiUng of appeal— Bighi of Official Receiver to coniin'ue appeal— Suit by vendee 
to recover deposit—Decree dismiesing suit—Appeal hy vendee— ad- 
yudicaied insolvent 'pending appeal—Uighi of OJjUcial Receiver to continue 
appeal—Memedy of Official Receiver against decrees for damages agawsi tnsol  ̂
vent— Official Receiver entHled to contest such decree iy  talcing proceedings 
under the Insolvency Act.l Where a decree for damages 'was paissed against 
a vendee in a suit against Mm by the vendor for damages for breach of 
oontract, and the vend36 appealed agaiust the decree laut was adjudicated 
insolven.t during the pendency of the appeal) and the OfSoial Heoeiver 
claimed to oontinae the appeal, heldf that section 59 of th© Provincial 
luftolveuoy Act (Y o f. 1920), does not aTitlioTvz© th.% Official IBsceiver to 
appeal, Or continue an appeal already preferred by the insolvent prior to 
Ma adjudication, against a decree for damages iu a suit for breaoli of con­
tract against the insolvent; the expresaioti “  relating to the property of 
the insolvent”  in clause (<2) of seetion 59, does not mean **ctjfeciiwjr the 
property of tbe insolvent.*' Tbe OiEciai Receiver is not withomti remedy 
against decrees for damages passed against tbe inwlvent, because tha 
decree ies not binding on him but it is open to him to contest the validity 
of the decree as a debt, in proper proceedings taken -aiider tlie provisions 
of the Provincial Insolvonoy Act (V of 1920), such as aeofcions 33, 49 and 
30 of the Act. Where, however, an insolvent before his adfudication, had 
instituted a suit against his vendor for the retairn of a deposit of moaey - 
mad© by him Mfith the latter under »  contract for sale of goods, alleging 
breaoli of contract “by the latter, but the suit; was dismissed and tlie 
former appealed prior to hie adjudication, the Official Receiver is entitled 
to continue the appeal, beoauea in thia case th© deposit is tlie insolvent's 
property wlifoh, became vested in the OfBeial Eecsiver uŝ dar eeciiioix 20 of 
the Provincial Insolvency Act, 1920, and section 59, clauee (<2), expres'iiy 
authorizes the Official Eeceiver to institute or continue legal proceedinga 
relacing to such property.

Buhba Ayyar v. MunUami ... ... (1827) 60 Mad., 161
--------------- ----------------- :-----------------------------—“BSC. (2) (a) (d)—Decree aqainsi

sm for debt of father—Liability of son to adjudication under the Act,} Until 
there is a personal decree under sectiom 53, Civil Procedure Code, a decree 
against a person as the legal representative of another (aach as in iMs case 
a decree agaimt a son for the dett of his deceased father to the estenfc of 
the assets in his hands) does not make him liable to adjudication under the 
Provincial'Tnsolveney Act. The Official Assignee of Mad'faa v, Palamappa 
Ohetty, (1918) I.L.S., 41 Mad,, 824, iollowed ; Muthuveerappa Chettiar v. 
Sivagurufiatha Pillai, (1926) 49 Ma^.j 2l7, considered.

Nagaaubrahmania Mudaliar V, KrishnamaeTiariar ... (1927) SOMad., flSl



FI0¥ISCIAL iNSOL¥ENCY ACT <¥ OF 1®E0>, s e c . 9, g l s .  (a) a n d  (h)—  
P$iiiioning creditcr’s right to present insolveyicjj pBtiti&n if entitled to Es. 500 
on date of preseniing petition— Some certain future tim^”  -meatiing of—
Section 25, givinij discretion to Court.} According to clause (a) of section 9 
of the Provindal Insolyenoy Act (V of 1920), icis8Tifficiex>fc if the pebitioijiiig 
creditor is onfciiled fco a debt of Rnpees Five Hundred on fchjp date of 
presenting the iosolTency petition; it is not necessary that he should be 
entitled to that amount on £ho date of adjudication also. It is immaterial 
that hy the later date the amonat gets reduced as the resnlt of an appeal 
or couiiter-sait, by the debtur. AdjudiGatiBg- a debtor on a creditor’s 
petition is discretionary under section 25 of the Act.

Yenkatammd Ay!.ar v. Buran Shc?'iff....................... . (1R2 )̂ I.L.R., 50 Mad., 396
--------- --------------- -----------------------------------( I i I O F 1 9 § 7 ) ,  S 3 .1 6  AKD 1 9 - ~ 0 r d e r  o f  a d jud i~
eaiion passed, ly OfficialF.eeewer on refarmca hy District Court— order 
paHssd by Court appointing Officictl Receiver as Receiver of ifi. ôlv^nt’s propsrties 
— Sale ofJoijiifatnihj imyiioxahle froperties by OJpcitil Receiver—Validity of sale 
of insolvent's bon*ii share—Suit by son for his share as unaffected by the 
Beci-iver’e Bale— Subssqwnt order, ly District Court, appointing Official 
Ueoeiver as Receiver of properties with effect from date of adjudication—Sale, 
whether validated thnrehp—Transfer of Property Act {IF of 1882), sec. 2^{d) 
and fiec. 43—Ap;plica-hility of the sections to sales hy Official Receiver—Offi.cial 
Bscsimr, u'heihtr an agejit of Court—^Ratification—Bale hy S.eceiver, ivheth&r 
a transfer falling 'mthin sec. 2 (d) of the- -(ici.J An applioation by a person 
to a Distriet Conrt to be adjudicatBii an insolvent was referred by the 
Court to the Oificial Bi oeiver for disposal j th« latter adjudicated him au 
insolveat; the Court did not however pass au order appointing the Oiiioial 
Eeoeirer as ReceiTsr of the inaolveat’e properties; the Ofiioial Receiver 
sold certain |oint family immovabla properties belonging to the in&olveat. 
and hia son; the latter sued in a District Munaifls Court for a declaration 
that the sale of his share was invalid and for partition a,ad -delivery of his 
sliare from the vendees; pending the suit the Bistriet Court paased an 
order appointing tho Oificial Eeceiver as the Etroeivfer of thb in'jolvent’s 
propetties; on the vemdeea contending in th-5 suit that the sale by the 
Official Reeoiver xras vaisdssted by the snlseqiieni order o£ the Dis'riet 
Court appoiniing him Receiver of the insolvent’s properties, held (hy the 
Full Court’ , that the Official Receiver was not an anient of the Oourfc, so as 
to Mahle the Court to ratifj unauthDrized acts done by the agent; held 
(!(y th,B majority of the Ooufi, KrjsHX-iv, J., (aj tlat a sale by
an Ofiici&l Beceivfcr in iteolveucy "vvas not a traiisfer by operation of 
law sr in. esecnllon of, a dt-cree or order of Court, falling under 
section 2, clause (d) of the Transfer of Property A ct; and that coa- 
«queBtly, section 43 of tie Act wae applicable to such a sale ; and (b) that 
ftltljough ac the time when the Official Eeceiver sold the properties he had 
no title vested in him in tli« absence of an order appointing' him aa 
Beoelver of the inBolvent’s properties, still as the Eeceiver acquired title 
sub»&£j[iaeB:tly by thc> subsequent order of Oourt, the sale operated on such 
sabsequently aoqnired interegt uiider section 4*3 of the Act, and beeaina 
valid. by KeibhnaSj J„ that a sale by an Official Receiver is in the
nature of a Court sale, and there is no implied representation as to title 
involved in itj that thd OfBcial Eeceiver’a sale falls under the word

transfer by order of a Oourt of competent jui.iediction ” in section 2, 
olaase (d) of the Transfer of Property Act, and that consequenlly seotion 
43 of the Act is not applicable to such sales.

SoMana Sattfetrari v. Anjamynlvi.... ... (1927) f.Ij.S., 50 Mad., 135

x l  GBSEEAL INDEX

Page

------------------------------------------------------------- - SB.: 28 (7) akd &S~~Voluntary
aliettaiim mfhin iuo tjears $rior to presentation of petition for insolvency—  
Voidability/ o f) Though section 63 of the Provincial Insolvency Act tV r f '' 
1920) enacts ihat_ a yoluntafy transrer by an insolvent is voidable as 
against the Beceiver if the transferor is adjudged insolvent Within two 
years of the transfer, yet as an order of adjudication relates hack to, and 
takea effect from, the date of presentation of the petition for ingolvencty, 

voluntary traBBfer made within tvro years prior to the date of presenta­
tion of the petition for iMolvency is voidable though it is beyond two 
years of the date of adjndication. Section S3 of the Act mnsfc be read 
along T̂ -ith eection 28 (?) of the Act. Sanlcaramraynna Aiyar v. J.hgari
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Page 
Aiyar, (1918) 35 M.L.J., 296, followed; Na.gind.a8 v. Qwdhanias, (1925)
I.L.R., 49 Bom., 730, and Ohulam Muhammad y. Panna Bam, (1923) 73
I.e., 433, dissented from.

Bangiah v, A'ppa î Rao .........................  (IS?27) I.L.E., 50 Mad., 300
PROVINCIAL INSOLVENCY ACT (V OF 1920), ss. 28 as» 42-Ee>saI to

order final discharge  ̂ whether a termination of imolvency proceedings— 
annulment of adjudication.'] On an order of adjudication, the property of 
the insolvent vests ia tie Official Receiver under soction 28 of tiis 
Provmoial Insolverjcy Act and it confcinues to be so until the insolvency 
proceedings terminate in any of tte ways iiidicafced by the Act, Sttch as, 
arjnnlment of tho adjudication. An order refusing Bnder section 42 of 
the Act the final discharge o£ the insolvent does not terminafce the 
insolvency proceedings and does not, therefore, enable a decree-bolder 
to apply ior execution against the insolvent, witnout tho leaTe of the 
Conrb. .?

Alamelii Ammal v. Yenhatarama Iyer .............  (1827) I.L.E.j 50 Mad,,
ss. 53 AXD 75 (S) —Appeal 

filed without leave— Peiiiion for leave afier filing of appê xl, validity of 
ttppea®—Debtor in msoivent circ-umf-iances tran$ferrinj all Ms movabls and 
immova'ble properties io trustee for distribution among his ere liter a—• 
Trustee, tchether a purchaser ingooijaith and for vi,lwable cormderation—
Indian Trusts Act {II of 1883), sa. 4, 5 ani 6.j In casen of appeals 
under section 75 (3) of the Provincial Insolvency Act (Y  of 1920) it-is 
not necessary that leave to file the appeal should be obtained before 
filing the appeal; ft may be obtained after. Ananianarayan Ayyar v. 
Sankarannrayana Ayyar, (1931) 47 Mad., 673, fellowed. A deed of
trust by a person of his properties for payment of hia debfcs is not valid 
cnless it is an aotuaJ transfer of his properties and otherwise conforms 
to the provisions of sejtiona 4, 3 and Q of the Indian Traets Act, If tha 
intention to transfer bath mova!;les and immovables by means of a deed 
ia one and indivisible and if the transfer of the imroovabies is invalid for 
some reason, e.g., non-registraticn of the deed, the transfer of the movables 
too cannot take effect. A trader wlio could not pay his debts in the 
ordinary course and who was in financial difficulties transferred to a 
trustee all hia movable and immovable praperties for distribution among 
his creditors and filed his petition for adjadioation as an insolvent within 
three months of the transfer. Held, that the trnstee who took the 
properties for such disiribailon wifch knowledge of the debtor’s circum- 
stances was not a purchaser in good faith and for vultfable consideration 
■within section SS of the Provincial In s o lv e n o y  Act, Oficial Receiver of 
Trichinopvh v. Somasundaram. Chetiiar, (1916) 3') M. L.J., 415, not foll-jwedj 
Ex parte ffillman. In re Pumfrey, (1879) 10 Ch. D., S2'2, followed.

Official Receivert Gudd^pah v. Subbiah (1927) LL.E., 50 Mad,, SIS
8S'. 5S AND S4t— Sue “  Mort­

g a g e  ...................... . . .  . . .  . . .  . . .  . . .  . . .  . . .  7 7 6

PUBLIC OFFICES—Suit against—Notice;— See “ Oivix P&ociDuaz Odb»,
SEC, 8 0 ”  .................  ............................. . . .  ...  ... . . .  . ..  239

PUBLIC OFFICIALS —Immunity from proseaution without sanction—Extent 
of—Act arising out of abuse 'of official posiiion  ̂ and not purporting to le 
official -Municipal Ghairman— Threatening injury io voter'a property mth 
intant to in '̂usncet his vote—̂ Complaint under sec. S4 (a) of the Madras 
THstriet Municipalities Act {V of 1920)—-Sanction wnAer sec, 1̂ 7 of the 
Qrimincbl Frocedurs Oodi (Asi V of 1898)-—If necessary.] The privilege 
0f  i®amunity from proaeeution without sanction aocdrded to public officials 
only extends to acts which can be shown to bo in discharge of official 
dntyt «r fou’ly.pufptiJiiing to be in such disohai^e. A pros&oation for an 
<jfff‘noe arising out of an abase of official p-~9ition by an act not purporting 
to he official does not require sancfciou under aectiou 197 of the Code of 
Criroinal Proeedura. Where a corapl.uint against a Ohairiuanof a Municipal 
Oounoil charged him with an offenoo under section S4 (a) of the Madras 
Bifitrict Wfxmioipalities Act (T of 1920) in that he threatened a, vofcer 
with injury to his property, with intent to inducf* euch voter bo Tfotefor



a caadidafce or to abstain from voting, held tkat sanction under seofcion 
197 of the Code of Criminal Procedure (Act V oM898) was not necessary 
for the iiistitntion o£ the complaint. Ŝ ieik Abdul Eadir Saheb v. Empercr,
(1916) M.W.K"., 384t, at 388, followed ; In. re Gulam Muhammad Sharif.vd  ̂
daulaĥ  (18S6) I.L.K., 9 Mad., 439, dissented from ; Municipal Commis  ̂
aignera of the City of Madras v. J3eU, (1902} I.L.E., 25 Mad,, 15, referred to.

Ka7nissttn Ra’ja Uo.0 y, Ramasii'am'y ... ... ... (1927) I.IT.B., 50 Mad,, 731;
PUBLIC S’SMMWT— Higlit of user i S e e  “ Ikdian Penai, Codb  ̂sec. 341 ”  ... 673

KEGISTKATION ACT (INDIAN) (XXI OF 1908)—Bona fide purchase of pro  ̂
fsrtij for the purposB of facihtaiinff registration of a transaction—Bona fide 
mclmion of such property in a mortgage document—Fraud on rei '̂istraiicn— 
Validiiy of registration, of t?is docu7)ienL] Where a person Iona fide imys 
property for thtj purposa of facilitating registraLion of a transaction and 
also boTiaĵ iie includes it in a sale or raortgage, he eannct be held to 
commit; a fraad on registration -wlaich ■would render the whole transaction 
invalid.

Chokhalinga'in Chettiar X. Athafpa Chettiar (1927) I.L.E., £0 Mad., 800
---------------------------------  (XVI OF 1908), SEC. 17 (2) (v ) -S e e  “ HrNctr Law” .. 687

xlii gek-eeal index

( i m u m  (III OF 1887), .SEC. 47— TTanafer of Property
Act (IV <■/ 1S82), 88.122, 123 :—See “ G ift.”

RBGUI.AT10N, XXV OF 1802 :—See “ Maoeas Estates Land Act (I o f  It08),
8KC. 8, CB. (2), (c) ANB (d), SEC. 0”  ......................... . . .  10

SEL16I0US ENDOWMENTS ACT (XXOF 1863), sEC,‘ 10—Election to vacancy in 
iemple commutes on ihs authority of mana-ging member and not on the 
authority of thB CQmm£tteB~-JElection on ha-sis of old voters’ list in spite of 
objection., validiiy o/.] Wherein accordance with thp rules framed lor the 
conduct of 'bnsxittjsa of a temĵ Ue cotnmittea, a member of the coniiniltee 
made n reqniBition in time tw reopen a resolution of the committee fixing a 
date for filling up a Yaoancy in the comniittee, on the grounds that the 
fotars' list on which tbe election waB sought to he held was very old and 
required to be revised by the inclusion of names of new and eligible yoters 
•who had applied to be included and that the election should be held only 
after the reTfieion of the list, held, that an election held on the basis of 
the old list without complying with the requisition of the member and on. 
the a'athorifcy of the mftnaginŝ  member of the committee alone and not on 
the Mthorit-y of the cmnmittee aa required by sect job 10 of the Religious 
IJadowmentB Act is inYalid and should be set aside. T ir u v e n g a d a  y , E a n ja ,
(18S3) I.L.U., 0 Mad,, 114, considered.

Singaram Chetfiyar Y, StinivasA Ayyangar ... (1927) I.L.Tt., 50 Mad. 7 2 8

R E SID E N C E  See “  Lkdjak I n c o k e  T a x  Aca*, s e c . is (2 )  ”  ................................... ....... 8 iV

EES JUWCATA —~T)ccres in a suit civing share to Go-parcener in alienated jiro-
peri,̂ — If operates as:—Sfee “ IIind'J L.\w ” ... ... ... .............  320

B lV E R — K o n 't i c v ig a b le — B ip a r .'a n  o w n e r — B ig h t  o f : — S ee  ”  I b h ig a tio n  Gbss
Ac® (S Iad sab) ”  ....................  . . .  ....................................  . . .  9 6 1

MEVIEW—Feiics to judgment deMors—N'ecessity of—Review without notice—
o / : — “  C i r a  P bo o ed h ee  C o d e , skc . 151 ”  ....................  6 7

E O L E S -^ S e c , 78 o f  M a d ra s  yUlcLge G ou ris  A c t — O c n s i i tu t in g  S p e c ia l  t r ib u n a ls  io  
inqidf/} in t o  e l e c t i o n s ~ l f  uUrcL v i r e s : — Sea “  M a d k a s  V iL tA G S C o u e ts  A c t ,
SEO. 78" ' .J, , ... ... ... ... .... ................... '91

SAME ISSUE AGITATE® BOTH IN CIVIL AN» CRIMINAL COUSTS—Z/ civil 
froeeeding to b» givm precedence over criminal— Oeneral rule applicable.'
ThvXB is no invariable rale that when the same issne is agitated both on tl̂  ̂
ciyil and criminaJ side, the civil shall take pyecedenoo of the criminal Court'.
Each tsUBs must be considered on its own. merits, and the only general rale 
ttel oaipi be adumbrated i& that ev«ry Conrt should be left as far as posBibie
io dispose of the Oase on its file with the/ utmost expedition. SamSaran
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SinsTi V. Nikhad I^arain Singh  ̂ (1925) A.I.E. (Patna), 624 ; Sheikh Bahadur 
-T. Noladali, (192i) A.I.B. (Oalc,), G34, followed.

Ramiah Ramiah ... ... ... ... ... (19271 I.L,R.j 50 Mati., 839
SAME TRANSACTION :— See " Obimikat, PaocEDtraE Code, sec. 239 '* ... 735
SANCTION— SeAion 197, Criminal Procedure Code :—See “ Pcblic O fficials 754
SEIZED PROPERTY— Title doubtful:— See “  Okijjinai, Pjiocebube Oodb, seo.

520 ’* .............. .................. ....................................  ... ... 916
SERVANT—vJcf of— Lialility of mastart—See " Madras Local Boahds Act, as,

166 (1) a:si>207” ... ........................................................... ... ... 913
SMUG6 LED GOOQS SEIZED OUTSPE MADRAS—Order of confiscation hy 

Qollectot, Gustoms, Madras— iliven effect in ai place o/ seizure—Sv,it for 
cojiveraion on the Original Side by owner against Government—-Cause of 
action.-—Wholly or in part in Madras—Sec, 19, Civil Procedure Code—
“  Resides ” — Applicability to Government— "  Business ”— Saiure of—Ql, 12,
Letters Pat&nt (Madras)—*' Garry on business ” , personaUy works for gain ’ * 
and dwells ” ~Hseplariaiion of— Sal^-procseds of confiscated goods, if 
revenue—Sec, 106 (2), Qovernmmt of India Act.2 Wiiere goods were seized 
oateidf tha local limits of tho ordinary ongi)ml Jurisdictioii of the High 
Court by a stibordin.ate cnstonss officer as being Hmuggled into Bri ish 
India without payment of the duty lawfallj leviable ami the Collector of 
Customs, Madras thereupon, passed aa order directing the coiifiscafcion 
of those goods and the said order was cotamiuiicatcd to the subordinate 
casfcoms officer and given effect to by him. Held, in a snii; for conTorsion 
by the owner of the goods against the Secretary of lor India
filed on the Original Side of tbe High Court at Madras, tbat the 
confiscatiun became complete in the place where the seizure was carried 
oct. originally and nofe in Madras and that tanly a part of the cause of 
action arose withia the local limits of the ordinary original jurisdiefcJoa 
of the High Oonrt. The languase of section 19 of the Code of Civil 
Procedure (Act V of 1908) does not cover the case of Government and 

, the woTd “  resides ” in tho section mnfit be taten to refer only to 
catoral peraons and nob to legal entitle'  ̂ sncb as limited companies s®d 
Governments. The business intended by the section ia a oomoieroial 
bnsineea and not the bnBinesB of Government. In danse 12 of the Lectsra 
Patent (Madras), vrhereaa the words “ carry on bnainesB " appiy to 
corporate bodies, and the words “  psrHonally works for gain ”  to an 
individual or individuala tbe word “  dwell ” can only applj to an 
individual in a private sense and not to a legal entity. Honey derived 
from the Bale of smuggled goods, seized and confiscated, is revenue and 
the seizure and confiscation of smnggled goods is an act done or ordered 
to be done in the coileotion of revenue, and section 106 (2) of tbe 
ftovemment of India Act is a bar to the en,t©rtainmeni! of any suit 
concerning the same by tho High Court in the exercise of its ordinary 
original civil jurisdiction. & Co., Lid. v. The GoUector of Madras,
(1918) So 23, followed ; Subbaraya Ifudali and others t . The
g overnment and Gtmliffe, (1838) 1 M.H.C.E., 286 dissented from j Doiga 

Varain Tewary r. The Secretary of State for India, (1S87) I.L.B-., 14 0*lo.,
266, approved ; RodricJcs v. The Secreiary of State for India, (1813)
40 Gale., 80S, approved.

Qovindaraf’til'o, Maidv, T. Secretary of State ... (1927) I.lj.E.5 50 Mad.,
'SPECIFIC'eEWEF ACT ; (I o f  1877), sa. 14 to |7j—Ŝ ee » IiEasb fob m

'';.XE;AiBs.,̂ ’ ... .........................  ... ... 585,
ST®R|N6 ;:->-See “  Madrm LooAt Boahds Act, Sch. VII, oe,. (c) ”  ... 75S
SUB®OGATION~~P:ufcw morigagee pafing off d^crm on prior hypoiMeaHQn~~

Siiit to redeem puism mortgage after lapse of miore than iwslve years from 
date on which suit on hypothecation shovild hem brought t~—89S
“ MquTGAtiE’* ... ... .......................  ... ... ... ... 626

SUCCESSION ACT <IN»IAN) (X OF ISeS), etc. m7~aorresponMng 
ip seCt 213 of Act XXXIX of 1925—Suit by heir-at-law for possession— 
ISesisiance hy defendant relying on unprohated will in hi$ famm— Bar'by



XHv' ag:NSRAL ISBSS

Ppe'
secimi-,'] A defendani restsfcing a claim made by llie plamti:^ as heir- 
at law cannob rely ia defence ou a will executed in his favoar afc Madras 
in respect of property situate in Madras, when the will ia not probated 
and no letters of adininiatration with the will anuesed hare bean 
granted. Secfcion 1ST ol tlis Indian fsuceeasioii Act (X of 1865) corre- 
Bponding to SHOtion 213 of ^ct XXKIZ of 1925 is a bar torevery one 
claiming under such a will, whether plaintiff oi‘ defendant; LaTcshmamma 
V. Rainamma, (1915) I.L.R., 38 Mad., 474, approved ; Ca,ra.lapathi Chunna 
Cunniah Y. GoM Namm’ilwâ riah (1910) I.Li.R., 33 Mad., 91,overruled. The 
section ia no bar to proving the will for other purposes.

Ganaliamdtoss v. Gwlah Bi Bai y.. ... (1927) I.L.R., 50 Mad. 927

SUCCESSION ACT (INDIAN) (XXXIX OF 1925), s e c . BOl—Administraicr- 
ihneraVs Act (V of 1D02)— Judicial Trustees' Act (59 and 60, Vic., Ch. 35)— 
AppHcation under sec, 301 for removal of executor— Duty of Court to enquire 
~Eemedif nf peiitiomr—Su.it for removal, whether neces3o.ry and compe.tent—
(Sec, 301, conatfuction o /th.& word “  may ’%'« —Remedy by »mt or application.']
Where an application is made to the High Ooarfc, under section 301 of the 
Indian Suceê ŝioa Acii (XXXIX of J925) for the removal of an executor, 
the Coaxt ought to enqidre into the allegations made by thepetitionejfand 
ought not to dismiss the petition without any kind of enquiry on the 
ground that the matter required the taking- of a considerable quantity of 
evidence and that anotht>r remedy by way of suit was open to the petitioner.
Beatiou 301 of the Indian Succession Act, 1925, reproduces section 4 of the 
Administroitor-G-enerars Act (7  of 1903), which itself reproduces the Judi­
cial Trustees’ Act of Enf;laHd (59 and 60, Vic., Chap. 35); and until the 
said Acts wex'e passed, the Courts had really no power to remove an executor 
as distinguished from a trustee, though a limited power existed in the 
Court of imposing i-ostraints on hie powesa by appointing a receiver; sae 
Ratcliff, In re, [189S] 2 Oh„ and AmsrchanA MadJiowji, Has farts
(1605) I.L.R., 29 Bom., 1S8. But after the above Acta were passed in
India, if tho removal of an executor is sougTit, the only remedy that is open 
is by way of & petition under section 801 of the Indian Succesaion Act.
The ase of the word " may ” in sectiou 301 of th-a Act shows merely that a 
proper cas® nmst be made out, and that the Court shall act only if a proper 
mseis nmde oatj to that estsnt the power is discretionary, but the 
discititioQ is aot arbitrary but a judicial discretion.

DhiiMba'kMymnnal v. Thangavelv, Mudaliar ... (1927) I.L.E., 50 Mad,, 956

SUCCmSM CElllFICATE ACT <VII ®F 1889), sue. 4s—In$w‘ance 
mmeij after death, vehether a " debt’* diie to the deceased within sec.
4,j Uader a poltoy of iaauranoe, the policy amount was payable to the 
assured if he attained a stated age or to Hs reprasentatlves or assi^us if he 
died earlier. Tiie policy was not assigned to any one. On a claim for the 
policy amount by the son of the assured who died before the stated age, 
fceW, that the amount was a “ debt ” due to the deceased within section 4 
of the Saoeession Oartificats Act, Banchharayn Mazumdar v. Adya Nath 
Battarcluirjee, (1909) I.Ii.R., 5i6 Calc., 936 (F.B.), followed.

Vittal Rao v, Samtmanthz Baa ...... (1927) I.L.R., 50 Mad., 412

SCMIHABY TRIAL ;  — See “  OM-MtNAi, PuocEDUttE C o d e ,S S G . 2 5 6 ”  . . .  5 4 0

o/:— “  Hin'dd Lat7” ... ........................ . „ „  9*),i

C O M M S T T E E — S'iecitciw t o jSee "  B e l i g i o d s  E n d o w m e n ts  A c t ,  se c . I P . ''  7 2 6

THMANT -OUy Tenafits FroiscUon Act, Madtas—Service of Summons under
See “ Cirr Tinani'S PfipiEutioK Act, Madras (III ov  1923) ” ... . gg

TMHSFEl ®F PROPERTY ACT (IV OF 1882), ss. 61 and 63 :~See “ MoHi-
180

8S, 122 and 123 i— 8ee “ Gis’j?,”  193
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TRaNSFES OF PKO PEIW  ACT <l¥ OF 18SZ), s, 2 (d) s. 43 :
—  See “ PsoriscsAL Ikbo'U’ENCt Act ( l i l  m  IfluT;, as. 16 akb 19 ... iS5

3S, 5 ASO 123
“  H i n d u  L a w . ”  _ . . .  . . .  . . .  ................................. . .«• Q®?

f;EC. 63 CXS, (<E) AXO ( g ) :
— See “  P e s b io u s  A ct  ( X X X I l  OF 1 S 7 I )  ”  . . .  . . .  . ..  . . .

--------  ----  ------- —  -----  --------- — _ —  52C. 53;— See IEort-
776

SEC. 55 (4) (&)—T>»i3cf’«
lien— Vendee execuling a, promi.'scry hiA b io d ihird ;pa>'iy Jot ihe u'hDle or 
part of purcfiasf‘-7n.oney — Venior''8 hen, exUnQmAed—'* Contract to
the contrary meaning of—Liinitatian Act (IX 0/  l9~-JcI:t*£!iiJZpdg-
ment—Deposition—Adinoivledgivent, Klietker must he ezjprsst? or can be 
in:pUfd from facts and/ circumi t̂ansss or as a of Wherf?, at the
instanc© of a of iu;in<jvable properfcyj a proraisaory Eote was
ex©oafc€̂ 3. by the veadee to another person for the whole or part, of the 
purohs"e-money, and both the x̂ endyr and the holder of the riot© sued to 
recbver such amonist persoTsally as woll as by sale of the property, held, 
that the holder of the ante was the only person com]:tetent to sup on the 
notej whether he was beneSeially entitled to the note or was a bt*aam :dar for 
the vendor : Reoti Lai r. Munma Kunwar, (1922) IJj.B.., 44 All., 290, and 
Suhrammiia TevanY. Arunachala Tevan, (1909; 38 M.L.J., 186, foilowod j 
that ihe 'vendor'a lien for unpaifi purchase-money uiulfir section 55 (4) (J) 
of the Transfer of Property Act was extingnibhed hy the esecatlon of the 
promissory note, as it was a “ contrat-fc to the contrary" within the section, 
but the vendor Tvas entitled to a pei-Bonal clecrc?e on the note, as the holder 
agreed to auoh a decree. Cases of estingriifihmeut ofTCndor’s Ken. hy ese- 
ctition of a proBjissorj note or a bond, etu., diseussed. Art acknowledgmoBt 
of liability "Qndex section 1? of the Inflian Limitatioa Act, 1908, need not bo 
express but may be implied from facts and circamsfcances undHr which a 
statement in a depORitibn was made, but. it c:i.nT'.ot be implied as a matter 
of law. Sê ft V. Sst/i HHfcJjOHd, (1906) 1 L.f-L, as Galo., 10i7 (P.C.),
appjiedj Kandaswami Beudiv. Svpjasvmdlf (1922) 45 Mad., 44^,
follb-vred ; Banganayelealu A im  v. Buhbay'n, o M.L.T., 71, dis­
approved,

Swaminatha Odayary, Suhharama Ayyar ... ... (5927) 50 Mad., 543

TRANSFEREE DECREE HOIDES-Jj? fHcdti&n by for execniion of decree—
J)ect,ih Awing 'pendencij of applicatio' — Eight of legal repfetientaMve, to hs 
snhstiiuted and to caniinn-i Sea “ CiTiL PBocErtUEE' CoBB, spo. 146 asb 
0 , X X ” ' .............  ... ........................ ;/ , ...  ̂ 1,

TRANSFEREE IN GOOD FAITH; —See “ PEEstoExox T o w n s  rstsoi.vBNct A c t ,
SB. 65at o 6-3 ”  ... ... 918

TRUSTS ACT (INDIAN) (V ©F IBgZ^ss, 1 asb 5 Ŝ e “ HmpBLiw ”  ftSJ

¥EM0OE’S LIEN^rarfiscfton 0/ : -—See “  TEiNB '̂sa oy PaoPBRry AoT, s»0, S& (.4),
, ... , ... .M , ■ ... ............., '5*8

¥ILLAGE C0iaTS.ACT (MADRAS ACT 1 OF 1 8 8 0 ) ,  as ambotewby Mabsus ,
' (II 05 X920), as. 13 AND (?3— W iis discretisn of Munaif under sectim 
ifS— interference by High Court on revision— SuH for do.wage fo 
cr^-^Qrowing croya fe-ramaj property wiihin section 13 0/  the Aci^
Se*^oici 73 of the Madras Village Conri le t  (Act I of 18S9) gives aDietriet 
Munsif the widest discreticu to interfere or r»cit with the decision of m 
Yiilage Court. He may refnee to inferfeie even if the conditions imposed 
by the Bection are complied with and the High Conrt will ixofc ordinarily 
interfere in re-visjon with the exexcise of such discietion. A auit for the 
Taliie of groWiiQg crops destroyed by the defendaiti is a suit for the value

■ of “  personal property” -within the meamiag of sectioB, 18 of the Act.
 ̂ V. Pottt ... ... (192V) SO Mad., 494



a d v i  GENERAL INDEX

¥ILLA6E COIIITS ACT <MA9SAS ACT I W  18S9), SEC. 78, EE. 18 (a) AND 
64—Election of members of Fanchayat Court—Suit in a, Civil Court for decla­
ration that election is void-—Mainia.inahiUiy of suit— Rules comtituting a 
special irihwual for decidittg validity of elections, whether ultra virea— 
AppUGation for injunction—Order, whether valid or frofer,'] A Civil Oourt 
Ijas no Jaristlictioii to en-terfcain a suit to obtain a deelaration that the 
eleetion of certain peraous aa members of a Fanohayafe Gourtigvoid. Enles 
framed by the GoYemor-in-Oo«noiI tmder eection 78 of the Madras Village 
Courts Act (I of 1889), constituting special tribanals (namely, Revenue 
Pirisional Officer and llie OoUecEor) to inquire into and decide objections 
to elections, are not ultra, vires  ̂ as the power to constitTite a tribunal is a 
necessary part of the power to regulate the appointmentB, etc., conferred 
by tho {Section. Thimma Ruddi v. Secretary of State, {lS>2-i} I.L.R., 47 
Mad,, 825. referred to.

? 0nka,fa, Biva Raov, Rama Kriahnayjja ... (1927) I.L.R., 50 Mad., 91
^"WA€1!RINGC@NT1ACT" WITHIN SEC. 3® OF THE C O N T O A C T'A C T ... ,

See “ Ouis 'Fh|?p " ... ...................... ........................................................ . 696
91ltr-~Unprohated-.~SeB “ SccCKssiOiV A c t ,  s e c . 1 8 7  ”  ..................................................... 9 2 7


