
tbat tlie insolvency proceedings were pending at the 
time of the esecnfcioa petition and that section 28 TEKKiTi-
barred the application, as no permission of the Insol- kama iiRa. 
vency Court was obtained. I therefore refnse to 
interfere and I dismiss the Civil Et^vision Petition with 
costs.

N.E.
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APPELLATE CIVIL.

Before Mr. Jmiim Odgers and Mr, Justice 
Venhatasuhha kao,

NAGASUBBAHMANIA M U D A M A B  (Respoisdent)  ̂ 11927̂
A p p e l l a n t ,

II.

N. KRISBCN'AMACHATIIAB ( P e t i t i o n e r ) ,  E e s p o k d e n t .*

Provincial Insolvency Act (F  of 1920)^ sec. 2 (a) (d)— Decree 
against son for debt of father— Liability of son to adjudica­
tion under the Act.

Until there is a personal decree under section 52_, ClviJ 
Procediire Oodej a decree against a person as the legal 
representative of anofcher (suoli as in tins case a decree against 
a son for the debt of his deceased father to the extent of the 
assets in his hands) does not make him liable to adjudioation 
Tinder the Provincial Insolvency Act. The Official Assignee of 
Madras v, Palaniap;pa Ghetty, (1918) I.L.R.j 41 Mad.j, 824, 
followed. Muthuveerap'pa. Ghettyar v. Sivagurunatka Pillaiy 
(1926) L L B .j 49 217;, considered.

A ppeal agiinst the order of the Dii?triet Court of North 
^root at Vellore in I.P. T̂o. 22 of 1923.

The facts are given in the judgment of V enkatastjbba 

Rad, J.
A. Visvmiatha Ayyar for appellants.
F. 0, Bajagop^la Aeharit/a7  ̂for respondent.

^ Civil Miscellaneous Appeal No. 385! of 1924.
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JUDGMENT.
SVBBASMAXiA

Mciuwab Odgees, J.— After a lon^ delay of two years this 
ĜHAEû * Miscellaaeous Appeal cornea before iis again. We  

Odgms j  partially iaard the appeal in April 1925 and we the î 
adjourned the hearing till a decision of the Lower Court 
had been reached as to whether the decree should be 
amended or not. That has now been done and a Civil 
Revision Petition against that decision has also been 
disposed of by us just now. This is an appeal against 
the decision of the learned District Judge of North 
Arcot adjudicating the petitioner insolvent. The father 
of the petitioner before us had incurred certain liabilities 
to the Commercial Bank and died and the petitioner as 
his son sacceeded to the asiietg of his father. The 
learned District Judge held that the petitioning creditor 
having obtained a decree against the son as representing 
his father was entitled to have him adjudicated an 
insolvent. The matter seems to me to be very plain and 
can be dealt with shortly. Tt has been strenuously urged 
on us that the son is personally liable for the father’s 
debt and therefore fulfils the definitions of a “ debt’ * 
and debtor ” within the meaning of sections 2{a) 
and {d) of the Provincial Insolvency Act and the 
decision in Muthuveerappa Ghettiar v. Simgumnatha 
Pillai (1), is pointed to. In that case, one may say that 
the authorities do not seem to have been- discussed and 
the learned Judges say that each case depends upon its 
own circumstance and if the petitioner makes the neces­
sary allegation and proves them, then the Court would 
be justified in adjudicating the members of a joint Hindaa 
family insolvents. That no doubt is perfectly true. 
But on the other hand, in The Official Assignee of Madras 
V . Palaniappa Gketty(2)yivhiGh was a case decided by

(1 ) (1926) IX .E . ,  49 MacE,, 217. (2 ) (1918) 41 Mafl., 824.



three Judges o! this Court after a difference of opinion 
between Abdce E ajiim, Officiating O.J., and P h il lip s , J.j MuBAti 

tlie question was whether a minor partner in a Hind a Kkkhnama-GĤASXASb
trading family was liable to be adjudicated in respect of  ̂ ^  ^
debts incurred for tlie purpose of the business during 
his minority or after he attained majority. The majority 
of the Court held that the members of a joint Hindu 
trading family on attaining majority do not necessarily 
become personal^ liable for and liable to adjudioation 
in respect of debts contracted in the joint family 
business during their minority. Sir J ohn W al lis , C.J., 
in his judgment says that on the law he is not prepared 
to extend the operation of section 248 of the Contract 
Act beyond the cases that directly fall within it so as to 
impose for the first time apparently on the members of 
the Hindu family a personal obligation for debts con­
tracted in the family business during their minorityj and 
with him S pencer, J., agreed. See also the observation 
ill Sanyasi Gkaran Mandul v. Asntosli Ghose(l). It may 
also be noted that the petitioner is amenable to the Court 
in respect of the assets of his father which have come into 
his hands under section 52 (3), Civil Procedure Code.
It has been attempted to be contended that because the 
Provincial Insolvency and the Presidency Towns Insol­
vency Acts differ in some respects as to the proceedings 
in insolvency and also in the procedure to be followed 
by the Courts, there is a radical difference between them 
in this respect, for it is admitted that under the Presi­
dency Towns Insolvency Act a petition of this sort 
would be instantaneously dismissed. There is no ground 
to^ny mind for holding that a distinction exists between 
the provisions of the two Acts of a radical character of 
this sort and I am therefore prepared to liold that the
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naoi- adiudiostion by the learned District Judge of jSTortt
SCBRAHMANU t T j 1 l  m i

mudali Arcot was unwarranted and must be reversed, liie
KaisaNAMA- Civil Miscellaneous Appeal must be allowed with, costs.
CHAEIAB.

Y enkatasfb!!A EaOj J.— I eiLtirely agree. The
V esk a t a -  _ , . ,  .

soBBAeao, j. qiiestion that has to be decided is : when a debt is due 
from a person in his representative cliaracter  ̂ is 'he 
liable to be adjudicated an insolvent under the Pro­
vincial Insolvency Act ? An amount became due to the 
respondent from the appellant’s father. The latter died 
and the respondent filed a suit against the appellant and 
obtained a decree against tlie assets of the family. It is 
alleged that the appellant without satisfying the decree 
alienated the joint family properties. On this ground 
the respondent sought to adjudicate the appellant an 
insolvent. The decree as originally passed was general 
in its terms, but the appellant applied for the amendment 
of that decree and it has now been amended, We have 
just held in the connected Civil Revision Petition that 
it was within, the power of Court to make the amend­
ment under section 152, Civil Procedure Code. There is 
thus no doubt that the decree as it now stands excludes 
altogether the personal liability of the appellant. In 
these circamstan.ces, can the appellant be adjudicated an. 
insolvent: The proposition that any person who happens 
to be a debtor in his representative capacity is liable to 
be adjudicated an insolvent, cannot be seriously argued, 
for in that case any executor or administrator may be 
so adjudicated by reason of his occupying that limited 
capaoifcj. This, of course, would be absurd; but it is 
said that in the case of a co-parcener of a Hindu joiut 
family, the position is different. I am not prepared to 
accept this contention. I  regard The Official Assignee 
of Madras v. Palcmiappa Clietty{l) as throwing very
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valuable li(;lit upon this point. la  tliat c.ise a Hindu Kaoi-“   ̂ SimSAHMAKU
fa t h e r  c a r r ie d  o n  a t r a d e  a n d  h is  so n  t o o k  a n  a c t iv e  p a r t  mcdali 

m  th e  b a s in e s s  b o th  -vrliile b e  w a s  a  m in o r  a a d  a lt e r  h e  KBisn^AMA-
•j ,  .  ' C flA B IA E .
necame a. major, llie  question arosej was fche son -------
l ia b le  t o  b e  a d ju d ic a te d  a a  in s o lv e n t  in  r e s p e c t  o f  th e  subba b 'ao*,!.

d e b ts  in c u r r e d  in t h e  c o u r s e  of t h e  t r a d e  w h ile  h e

w a s  a  m i n o r ?  S ix  le a r n e d  J u d g e s  t o o k  p a rt in  th is

c a s e  a t  v a r io u s  s ta g e s , but, t l ir o u g h o u t ; th e  t e s t  a p p lie d

w a s , w a s  t h e  s o n  p e r s o n a ll} ’ l ia b le  F I t  w a s  t a k e n  f o r

g r a n te d , t h a t  i f  he w a s  p e r s o n a l ly  lia b le  he c o u ld  b e

a d ju d ic a te d  a n  i n s o l v e n t ;  i f  h e  \Yas n o t , it  w a s  e q u a lly

c le a r  t h a t  h e  c o u ld  n o t  b e . T h r e e  o f th e  Jad gefS j

B a k e w e l l ,  P h i l l i p s ,  a n d  S a d a s iv a  A y y a e , J J . ,  to o k  th e

v ie w  t h a t  t h e  son w a s  p s r s o n a l l j  lia b le  f o r  su c h  d e b t s  a n d

that in consequence he could be adjudicated an insolvent.
T h e  o th e r  th r e e  J u d g e s ,  S ir  John W allis  ̂ C .J .^  Abdur 

R ahim , a n d  S penobr, J J .j  w e r e  o f  t h e  o p in io n  t h a t  th e  

debts were not p e r s o n a l ly  enforceable against th e  son and 
therefore he could not b e  adjudicated an insolvent in 
respect of them. It w ill be seen that on whatever other 
matter there ŵ as a difference of opinion, all the J u d g e s  

were agreed in this, if the debts could not be p e r s o n a lly  

enforced, the debtor c o u ld  not b e adjudicated an insolvent.
I regard this case as c o r r e c t ly  indicatiug the true 

rule of law and as the d e b t  in question is not p e r s o n a l ly  

enforceable against t h e  appellant, my c o n c lu s io n  is  that 
he c a n n o t  be adjudicated an i n s o lv e n t . It has been said 
for the respondent that this view of t h e  law would 
create a hardship. There is no substance in this 
^sntention, for section 50 (2) and section 52 (2), Civil 
Procedure Code, provide necessary safeguards.

Th.e respondent urges that Muthuveerapjoa Ghettiar v. 
Sivagurunatha Villai{l) supports his contention. I do
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NASA- not think that the learned Judges intended to lay down
StJBRAHM A.su °  _

mpmm the general rule that a co-parcener as such, is liable to 
KxisHKAHi- "be adiudicated an insolvent in respect of the debts

CHA&IAB. ,
—  incurred by the maaager and binding on the family. 

scbbaBao,j. The learned Judges gay
“ each case depends upon its own circmnstaiices.”

This decision thus enunciates no principle of law. A  
case may he readilj put of a member of a trading 
joint family becoming personally liable by reason of his 
taking an active part in the business. In such a case 
he can be adjudicated an insolvent and the observations 
in 49 Mad., 217, would be correct if applied to a case of 
this kind. This is exactly what was held in The Official 
Assignee of Madras v. Palaniappa GheU;i(l) which I have 
cited. 1 am not therefore prepared to treat 49 Mad., 217, 
as an authority for the general proposition which has 
been pressed upon us.

The respondent’s learned vakil contends that under 
the Provincial Insolvency Act the law is different in 
this respect from what obtains in England and from 
what is enacted in the Presidency Towns Insolvency 
Act. There is no substance in this contention. Section 7 
of the Provincial Act corresponds word for word to 
section 10 of the Presidency Act and ifc is impossible to 
suggest that such a radical change was intended in the 
absence of an express and clear provision to that effect.

I agree that the appeal succeeds and should be 
allowed with costs.

K.E.
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