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1884. grant the relief sought. I t  may be that in the former suit both
ra m  Courts ought, properly speaking, to have insisted on proper issues

Buhaboab being raised, aud to have tried those issues upon tlie best evidence 
IlEAiSDnDiN Parl;*e9 could adduce. B ut we are not prepared to say'

that the course taken by those Courts was nlira vires. They 
considered, rightly or wrongly, tha t they were not in  a position
to tTy the main question in  the cause; and it is clear that a
question, which was advisedly left undecided in the former 
suit, cannot be said to have been heard and fina lly  deoided within 
the meaning of s. 13 of the Code.

As we understand, the plaintiff has now come into Court “  with 
a plaint corrected according to what the Munsiff had shown to be 
essential to his success/’ and tho first Court has been able to give 
a decree upon that plaint.

The lower Appellate Court has refused to try  the case upon 
its merits, having found the issue as to res-judicata against 
the plaintiff. W e think that this judgm en t m ust be set aside*, 
nnd the oase remanded to the lower Appellate Court for trial 
of the remaining issues, l ’ho coats of thia appeal will follow 
the result.

Case remanded.

PRIVY COUNCIL.

p c * GFRUDAS PYNE and  BAM NARAIN SAHU.

Felrm ry  21. aPPea  ̂ fl‘om High Court a t Fort W illiam in -Bengal.]
' Limitation Actt IX  of 1871, Soli. I I , Arts. 43, (50, and 118.

Tho defendant, as nn agent, sold goods entmstcil to him by his principal, 
vivo died after a decree had boon made ngniunt him for their conversion; 
and, aa agent (or tlio representative of the deconaed, rotuinod the proceeds, 
which the decree-bolder lind an equitable right to follow in tho ngqntte 
hands: Soli, that neither Art. 48 of Sch. II  of Act IX  of 1871, 
fixing tlie limitation of throe years to suits for tnovenble property aoquirecj 
by dishonest misappropriation or conversion, nor Art. 60 of tho aunts 
schedule, fixing tlia limitation of throe yews to suits for monfly payable1, 
by the defeudant to the plaintiff,” and to suits “ for money received to til# 
plaintiffs use,” were applicable to tlio pi'oscnfc suit} l>itt that, as n-suii fof,

* Present: Sib B. P ea c o c k , Fir It. P, Co&iieb, Sib R, G ooch and 
Sib A. HoBijous#,
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which no period of limitation was provided elsewhere, it fell witliin Art 
118 of the same schedule, fixing for such suits the limitation of six years.

A p p e a l fro m  a  decree of a Divisional Bench of tbe High 
Court (4th July 1878), reversing a decree of the Subordinate 
Judge of the Midnapore District (12th September 1876.)

The questions raised in this appeal related to the law of 
limitation under Act IX  of 1871, to a claim for the proceeds of 
tlie sale of goods, wrongfully converted by a deceased person, 
against whom a decree had been obtained on that cause of suit ; 
such proceeds being in the hands of the defendant,' who held 
them as agent for the representative of the deceased.

Mr. R. V. Boyne appeared for the appellant, the defendant 
in the suit, on whose behalf he contended that the sale, having 
taken place in 1870, and the suit having been brought in 1876, 
the plaintiff’s claim was barred by limitation under Art. 48, 
or Art. 60, of the second schedule of Act IX. of 1871, the law 
of limitation then in force.

The respondents did not appear.

Their Lordships’ judgment was delivered by

S ir  B . P eacock.— Their Lordships are of opinion that the 
judgment of the High Oourt ought to be affirmed.

It appears that, as far back as March 1865, Modhoosoodun, 
who was the brother of the present appellant, had taken some 
1,260 logs of timber which belonged to the plaintiffs, and con­
verted them to his own use. Soon after that, a suit No. 10 of 
1865, was brought by the plaintiffs against Modhoosoodun and 
another for the conversion of the timber, and a decree was 
obtained on the 30th March 1868, for the sum of Rs. 25,200, 
in favour of the plaintiffs. That decision was appealed from to 
the High Court, which, in January 1869, reversed the decree. 
An appeal was preferred to Her Majesty iu Council, and on the 
12th December 1873 the decision of the High Court was 
reversed, and the decree of the first Court established ; namely, 
that the plaintiffs were to recover a sum of Rs. 25,200 from 
Modhoosoodun and the other defendant. In  tho meanwhile 
Modhoosoodun had died, and the decree in the Privy Council 
was against his widow, as his representative, that the Us. 25,200
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should  be recovered from  her. S u bsequen tly  an  applica­
tion  w as m ade to the  D istric t C o u r t  o f  M iduapo re  to  execu te  the 
decree, and  ce r ta in  p ro p e rty  w as a ttac h ed  w hich the present 
ap p e llan t claim ed as h is se p a ra te  p roperty . O n ly  a  very  sm all 
portion  o f i t  was held liab le  to  th e  decree, an d  the  re s t was 
o rdered  to be given u p . U p o n  th a t ,  th e  p rese n t s u it  w as in s ti­
tu te d  for the purpose of try in g  w h eth er th e  p la in tiffs had no t a 
r ig h t  to  execute th e ir  decree a g a in s t th e  p ro p e r ty  m entioned  in 
th e  a ttac h m e n t, an d  w hich had  been o rd ered  to  bo g iven  up. 
T he p la in tiffs, how ever, did n o t re ly  m ere ly  on the  fac t th a t 
th ey  had ob ta ined  th e  decree, and  th a t  the p ro p erty  was liable to be 
s e iz e d ; b u t th ey  m ade a  fu r th e r  a lleg a tio n , an d  sta ted  th a t 
“  G u ru d a s  P y n e ,”  the p resen t ap p e llan t, an d  th e  defendant 
in  tho  su it, “  was benefited  by  th e  a fo resa id  tim b er taken  by 
th e  K u rta  M odhoosoodun, and , a f te r  the dea th  of M odhoosoodun, 
h im self sold the  aforesaid  tim bers, and  ap p ro p ria ted  th e  m oneys 
ob ta iued  by  the sale o f  the aforesaid  tim bers, and  reg u la rly  con­
d u c ted  th e  a fo resa id  case. B o th  the b ro th e rs  a re , for th e  reasons 
m entioned above, an sw erab le  n n d e r the decree we have obtained 
in the aforesaid  case for th e  afo re-m en tio n ed  ac ts, a lth o u g h  the 
nam e o f M odhoosoodun alone was m en tioned  in  th a t d e c re e ; 
and  therefore we a re  fu lly  e n title d  to  realise th e  w hole am oun t 
by  th e  sale o f  the p roperties o f bo th  the  b ro th e rs .”  S tric tly  
speak ing , the  c la im  was to  realise the  decree from  th e  p ro p e rty  
of the d efen d au t. T he first C o u rt held  th a t  a portion  o f the 
p ro p erty  w hich w as claim ed by  the  d e fe n d an t w as liab le  to  the 
execution , b u t th a t  a g re a t p o rtio n  o f  i t  w as no t. U pon  th a t 
au  appeal w as p referred  by th e  p la in tiffs to th e  H ig h  C onrt, and 
no tice  o f objections w as g iv en  b y  the  defendan t. Tho H ig h  
C o u rt held th a t,  n o tw ith s ta n d in g  the sale o f  the tim ber b y  th e  
defendan t, and  his rece ip t o f the  assets w hich were derived  from  
th e  sale, he w as n o t liab le to  have h is p ro p e rty  a tta c h e d  au d  
sold u n d e r th e  execution  a g a in s t his b ro th e r  ; b u t th e y  w en t on, 
an d  s a id : u B u t a lth o u g h  the  p la in tiffs have been ill advised
iu  b r in g in g  th e ir  su it in  the p a rtic u la r  form  adopted b y  th em , 
an d  th o u g h  we are  unab le to g ive them  th e  p a rticu la r  form o f 
re lie f  desired , we th in k , th a t  on the  facts p roved , we oug h t i f  we 
can , and th a t we a re  able to  g ra n t them  such re lie f as thpy
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would have beeu entitled to'obtain bn a  properly drawn p lain t,'' 
I t  is quite d e a r  tha t in tbis case the plaintiffs did rely in  th e i r " 
plaint upon the fact that the defendant hud Bold the timber, and 
had received the proceeds.
■ .That the defendant understood the plaint as intending to make 

him liable is clear, for in his answer he s a y s : “  Afterwards 
the case of the plaintiffs was dismissed by the Honourable Hig-li 
Court; and an order being passed to  release the timbers from 
attachment, I ,  according to the permission of Moti D a s i/’—  
that is, the widow of Modlioosooduu,— “ sold tlie timbers and 
paid her the moneys that were realised by the sale of the timbers, 
and took a receipt, and she repaid me the monieys I  had expended. 
Bat the plaintiffs, notwithstanding these facts, are unjustly 
placing u p o n  me the liability by  falsely alleging th a t•:I ,  as a 
sharer, conducted the aforesaid snit, and that I  myself took the
moneys realised by ithe sale of the timbers.” He knew that the
plaintiffs intended-to make him liable because lie had taken the 
moneys realised by the. sale of the timbers. I t  is' found by the
first Court, tliat u  tho payment of money to M oti Dasi being 
disproved, i t  m u st 'b e  presumed to be in tbe hands of the defeilr 
dank, who is the active male member of the-house.?’ therefore, 
according--to that finding1, the money which was the proceeds; of 
the stile of the tim ber was in  the defendant’s hands* and the 
plaintiff by his plaint showed that he intended to .make fhe 
defendant responsible, because he had ’got tbe assets wjiicU were 
produced from the sale of the timber.

Then the judgm ent of the Higli Court proceeds thus: “ I t  
is quits clear that,' Modlioosooduu having . misappropriated . the 
plaintiffs’ timber, the value of the same came into the hands of 
Gu,rudas' his .brother;, wlienoe i t  ought to have passed'iiitio the 
hands of Moti Dasi, . and from her the plaintiffs might have 
obtained i t  in execution of th e i r . decree. W e'find on the faots 
that Ghnrttdas ; lias retained the. Be. 82,000 received By the sate 
fiNha tim ber] aud. this money is the plain tiffs' .property. I f  
a-portion of i t  lias been iuvested in the lands whioli the plaintiffs 
s6ek to sell, then such lands belong, to them, in !equ ity .. W hether 
<jtarudas has appropriated the money without the. consent of 
Moti -Dasi, or wUetlm* he has done so' in collusion w ith 'her with
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the object o f defeating tbe plaintiffs’ attem pt to execute their 
hard-won decree, the Court ought to com pel him  to disgorge the 
amount. W e tlierefore set aside the decree o f  the lower Court, 
and in lieu o f  ifc we make a decree with costs iu favour o f  the 
plaintiffs against th e-d efen d an ts jo in tly  aud severally for the  
sum o f R s. 22,000 , which plaintiffs w ill be entitled to realise iu 
execu tion .” They therefore g ive agaiust the two defendants, the 
present appellant and the widow, a decree for the R s. 22 ,000 , which 
was th e  am ouut which the defeudant had received, aud which they  
find that lie held from  the proceeds o f  the timber o f the plaintiffs.

Their Lordships thiuk that the plaintiffs had a right to follow  
the proceeds o f  their timber, and, the defeudant having received 
the m oney, and not having puid it  over to M oti D asi, they have 
a right to recover the am ount from him .

Mr. B oyne  has contended— aud certaiuly there was a good deal 
of w eight in  his argument*—that a su it to recover the am ount 
would liave beeu barred by lim itation. H e said that the tim ber 
was sold as far back as the year 1 8 7 0 ; that this su it was brought 
in 1876 ; and that consequently nearly six  years had expired. H e  
contended that if  the defendant was liable to the plaintiffs, he 
was liable on ly for m oney had aud received to th e p lain­
tiffs’ use. H e relied upon A rt. 48 , Sch. I I  o f  A ct I X  o f 1871, 
aud also upon A rt. 60. A rticle 48  is : “  For m oveable 
property acquired by theft, extortion, cheating, or dishonest m is­
appropriation or conversion.’’ Their Lordships think that the 
case does uot com e under that article. There was no dishonest 
misappropriation or conversion. The defendant sold the tim ber 
on account o f  his brother; he held the proceeds on account o f  
the w idow ; and there was no dishonest misappropriation, although  
the plaintiffs had a right, finding the m oney in  his hands, to 
attach it and make him respousible to them.

Article N o. 60 is : “ For m oney payable by the defendant to 
the p la in tiff; for m oney received by the defendant for the  
plaintiff’s use.” Mr. D oyne  contended that in  this case the m oney  
was received for the plaintiffs’ use when the defendant sold the 
tim ber in  M ay 1870 ; but that appears to their Lordships not to 
be the case. W hen he sold the tim ber he was selling it as the 
agent of Moti D asi, and he received the m oney for her. The
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snit is to enforce an equitable claim on tlie part of the plaintiffs 
to follow the proceeds of their timber, and, finding them in tbe 
hands of the defendant, to make him responsible for the amount. 
That does not fall either within Arts. No. 60 or No. 48 ; but 
comes within Art. 118, as f<n suit for which no period of limita­
tion is provided elsewhere in this schedule/’ nnd for suits of 
that nature a period of six years is the limitation. Their Lord­
ships think that the plaintiffs had a right at any time within six 
years from the time when the defendant received the money to 
hold him responsible to them for the amount so long as it remained 
ia liis hands: they might have given him notice not to pay ifc 
over, and held him responsible in equity if he had done so.

Their Lordships will, therefore, humbly advise Her Majesty 
that the decision of the High Cotirt be affirmed and this appeal 
dismissed. As no appearance has been entered for the respon­
dent, there will be no costs of this appeal.

Their Lordships think it right to add a declaration that any 
money which may be recovered under this decree shall be treated, 
in part satisfaction of the former decree agstiust Modhoosoodun, 
or his widow, iu the same way as if it had been levied under that 
decree, and vice versa.

Solicitors for the appellant: Messrs. Lambert, Petch, and
Shahspear.

Appeal dismissed.

VICE-ADMIRALTY APPELLATE JURISDICTION.

Before Sir Richard Garth, Knight, Chief Justice, and M r, Justice Cunningham. 

In the matter of the British steam ship or vessel “ Mary Stuart.” 
THE “MARY STUAUT” (Imeugnant)*;. “ T H E  NEVADA" (Peom ovent) *

Vice-Admiralty—Action in rent—Owner indirectly impleaded— Towage
Contract.

The“31. S.,’’ a steam tag, was hired to tow the barque “N.” down the Hughli, 
and in consequence of the negligence of the master of the tug whilst so 
employed, and of his wilful disobedience to the order of the pilot on board 
the (‘N.” the latter ran foul of a sailing vessel the “ S. F .,” considerable 
damage being done to both sailing vessels.

0 Appeal No. 24 of 1883 from a judgment of Mr, Justice Norris, dated 
the 11th August 1883.
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