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APPELLATE CIVIL.

Before Sir William Phillips^ Kt.j Officiating GMef Justice  ̂
and- Mr. Justice Anantahrishna Ayijar.

1927. THE OFFICIAL ASSIGNEE OF MADRAS, A p p e l l a n t ,
August 29.

S. M. SHEIK MOIDEEN ROWTHER, R espo n d en t  *

Presidency Towns Insolvency Act (I I I o f  1909)— ss. 55 and 56—  
Insolvent iransferring all his froperty to a simple creditor 
wilhoxit providing for other creditors— Knowledge of 
transferee— Good faith and consideration— Onus.

If a person in insolvent circumstances transfers all Ha prop­
erties to one of Ms creditors solely for a past debt, without 
proyiding for his other creditors to whom he was heavily 
indebted, by means of an antedated deed of transfer, and 
the transferee, a relation of the transferor, takes the transfer 
knowing all the circumstances, lie is not a transferee in good 
faith within the meaning of section 56 of tlie Presidency- 
Towus Insolvency Act (III of 1909) and his transfer ia liable to 
be cancelled under the section if the transferor is adjudged 
insolvent within two years of the transfer. The onus of proving 
that a particular transfer effected by the insolvent is void as 
against the Official Assignee under section 56 of the Act is on 
the Official Assignee, whereas the onus of proving good faith 
and valuable consideration in a case coming under section 55 is 
on the transferee.

A ppeal from the judgment of tLe Hon’ble Mr. Justice 
B̂ ASLEr in the exercise of the Ordinary Original Insol- 
T en cy  Jurisdiction of the High Court in I  .P. No. 110 
of 1924 in Application No. 423 of 1924  

The facts are given ia the judgment,
0, Thanihachelam Gliettiar for appellant.
K> Krishnaswamy Ayyangar for respondent.

' Original Side Appeal iSTo. 106 of 1926,



JUDGMENT. Assignees

S. M. Moliamed Rowtlier was adjudicated insolrenfc on 
31st Marcli 1924 on a petition filed on 17tli March 1924 mouieek 
by a creditor Cbengalvaraya Chettiar. Tlie Official 
Assignee of Madras applied to liave a sale deed, dated 27tli 
October 1923 and a deed of transfer of mortgage, dated
11 til November 1923 executed by the insolvent in favour 
of the garnishee (S. M. Sheik Mohidin Rowther) declared 
void under section 55j or in the alternative under sec­
tion 56 of the Presidencj'-Towns Insolvency Act. The 
learned Judge having dismissed the application, the 
Official Assignee has preferred this appeal.

The insolvent was carrying on business as a commis­
sion agent at Madras: He had a branch shop in
Tiunevelly. In 1923 the insolvent was largely indebted.
He was indebted to the garnishee to the extent of about 
Bs. 20j000 in May 1923j and he had executed in favour 
of Ohengalvaraya Ohettiar a promissory note on 1st 
October 1923 for Rs. 30,000 the amount having been 
advanced to the insolvent between 25th June and 30th 
September 1923. The garnishee is the paternal uncle of 
the insolvent and the sale deed Exhibit IV  executed by 
the insolvent in favour of the garnishee comprised all 
the immovable properties of the insolvent. It was 
also alleged that the properties comprised in the sale 
deed were worth very much more than Rs. 10,000, the 
consideration mentioned in the sale deed. Under 
Exhibit V , dated 11th November 1923, the insolvent 
transferred for Rs. 776, to the garnishee the mortgage 
rights of the insolvent in certain immovable properties 
in Tinnevelly, the principal amount of the mortgage 
being Rs* 500. It was also alleged that Exhibit IY  
was not executed on the date it bears (27th October 
1923) but that it was executed only about the 20th 
December 1923, the date of registration j finally it was
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OFiicm alleaed that the s'arnisliee was aware of insolvent’s
A.SSlÔ''FKj
Madras,’ indebtedness to Chengalvaraya Ohettiar and others and 
Shkik that Exhibit IV was taken with fall knowledge of the 

BoffTnE*a. fact that it comprised all the properties of the insolvent 
and that the same was a fraudulent transaction and void 
as against the Official Assignee. The learned Judge in 
dismissing the application concluded his judgment as 
follows:—

“ The Official Assignee has not in my view discharged the 
burden on him of showing that the sale was not hona fide ; it 
clearly was in my view for vahiable co^isideration and the only 
■way in whicli the htma ficles of the transaction might haye 
been impeached was by showing that for some reason or other 
the execution of the sale deed was not on the date it bears. 
That as I have said the Official Assignee has failed to prove. 
The Official Assignee having failed to show that the sale was not 
for valuable consideration and that it was not Iona fide this 
application must be dismissed with costs."'

On "behalf of the appellant the following main 
contentions were raised by his learned counsel:—

1. That the deed of sale was nob executed at Pettai, 
a suburb of T ianeY ellj, on 27th October 1923, the date 
mentioned in the document, but that it was antedated  

and executed only about the tim e of its registration  at 
Tinnevelly on 20th December 1923.

2. The consideration mentioned in the document 
Bs. 10,000 is grossly inadequate, the properties being 
really worth about Rs. 20,000.

3. The amount due to the garnishee at the time 
was only about Rs. 7,000 and the recital in the document 
that more than Rs. 10,000 was due to the garnishee from 
the insolvent at the time is false and fraudulent.

4. That the document Exhibit l Y  could not be 
said to have been executed in good faith and consequently 
the transaction is void as against the Official Assignee, 
under section 65 of the Presidency Towns Insolvency 
Act.



5. That the case is also one of fraudulent preference 
coming within section 56 of the Act and consequentlj Mamas' 
the transfer is void as against the Official Assignee. shuk

Moidsen

Before discussing the questions raised by the appal- 
lant it would be convenient to state that the onus 
of proviog that a particular transfer effected by the 
insolvent is void against the Official Assignee under 
section 56 of the Act is on the Official Assignee, whereas 
the onus of proving good faith and valuable consideration 
in a case coming under section 55 would be on the 
garnishee. This was admitted before us by the learned 
Counsel on either side appearing in the case, and we 
think the decisions of this Court in The Official Assignee 
of Madras v. Sambmda Miidaliar{l)^ and of the Calcutta 
High Court in Rnpcmdra Nath Sahu y. Ashitosli Ghose{2) 
and Nilmoni GkoudJmri y. Bashanta Kumar Banerji(B) 
and The Official A&signee of Bengal y .  The Yokohama 
Specie Baiih, Ltd. (4) fully support the position.

'Their Lordships then discussed the evidence and 
held as follows :— ]

On the whole, we have come to the conclusion that 
Exhibit IT  was not executed on 27th of October 192S 
but that it was antedated by the parties thereto.

As regards the second and third points namely the 
value of the properties covered by Exhibit IV  and 
repayment of Rs. 15,000 to the garnishee by the insol­
vent, we are not satisfied that the appellant has proved 
his contentions on these heads . . . In the face of
the statement made by Kadir Mohidin Rowther that 
the documents Exhibits lY  and Y  were executed on the 
l l th  of November 1923, we hold that the Official 
Assignee is not entitled to relief under section 56 of the
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]After discussing tlie eyidence their Lordships pro-

OsFicui but we hold that he is entitled to the relief that he
ASSIGNEE
Madsas seeks under section 55.

r.
SHISiK

rowther. ceeded as follows

W e hold that the garnishee knew when he took 
Exhibit IV  that the insolvent was indebted to Chensral- 
varaya Chettiar to the extent of Rs. 30,000 and also to 
some others and that he (insolvent) had no other 
properties. Knowing all this the garnishee took an 
assignment of all the insolvent’s properties and 
antedated the sale-deed, knowing full well that what was 
being done was in fraud of the insolvenc^ law. He 
cannot be said to have acted in good faith in the 
circumstances of the case.

The learned counsel for the respondent argued that 
the present case does not come under section 65 of the 
Presidency Towns Insolvency Act. Under that section 
any transfer of property not being a transfer made before 
and in consideration of marriage or made in favour of 
a purchaser or encumbrancer in good faith and for 
valuable consideration shall if the transferor is adjudged 
insolvent within two years after the date of the transfer 
be void against the Official Assignee. It will be noticed 
that it is only in favour of purchasers and encum­
brancers in good faith and for valuable consideration 
that the exception is made. In the present case the 
respondent has proved valuable consideratiouj but he 
has to prove good faith also. The respondent’s counsel 
argues that the expression “  good faith in the section 
means only that the transaction should not be a sham 
one or one in which there is a resulting trust in favour 
of the insolvent, and he contends that as neither of 
those two objections could be urged in the present case, 
the transaction is binding on the OfB.eial Assignee. We  
ate unable to accept that contention. Absence of goo(|̂



faitii could be proved by showiag that the transaction ^ssĵ ^̂ke, 
was a sliam one, or tbat there was a resiiitaot trast in 
favour of the insolvent, but the same could be proved shwk

'MoiSJSESf
b j  other oirciimstaQeea also. If an insolvent transfers Ro’R’mkb. 
in favour of one of his creditors who happens to be 
his relation all his properties knowing that h© is in 
insolvent circumstances and unable to pay his other 
creditors to -whom he owes much more than the debt due 
to the transferee and the transferee also being fully 
aware of all the above circumstanees^ and in concert 
with the insolvent, brings into existence such a transfer 
deed, and antedates the same, and takes such sale deed 
for a debt due to him without any contemporaneous 
advance or other promise to help the insolvent to carry 
on his business, then we have no doubt that the trans­
action could not be said to have been entered into in 
good faith, and the same should be held to be void 
against the Official Assignee under section 55 of the Act- 
The cases referred to by the respondent, EaUm Lai v. 
Moosliahar Sahi[l) and Mumliar Halm v. Lola Sakim 
Lal{2) are cases that were decided under section 58 of 
the Transfer of Property Act and not under the Insol­
vency Act. In fact at page 1015 of 34 Calcutta, it is 
observed as follows :—

“ It is well settled that in the absence of a bankruptoy 
aotj a debtor may make preference amongst his creditoris even to 
the extent of transferring all his property to one creditor to 
the exolnsion of the othera/^

Note the words in the absence of a banlcmptcij 
The Privy Council also in Musahar Sahu v. Lala Bdjdw 
Lal{2) at page 524 makes a similar obeervatiou. At 
page 524 it is said:

"  As matter of law their Lordships take it to be clear that 
in a case in which no consideration of the law of bankruptcy
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OsHciAT, applies, there is nothing to prevent a debtor paying one creditor 
Ijadka?’ in. M l and leaving otliers unpaid although the result may be 

■Ti- that the rest of his assets will be insufficient to provide for the 
MoiDEfcN payment of the rest of his debts/^

eoamek. fact we liave cases arising under tie Insolvency
Act where it has been held that under similar circum­
stances the transfer would be void as against the Official 
Assignee. In The Official Assignee o f Bengal v. Yolcoliama 
specie Banh  ̂Lid.{l), S a n d e k so n , C J., and B uck l a n d , J., 
held that an assignment executed in favour of one of 
the creditors of the insolvent of all the properties of the 
insolvent without any contemporaneous advance, was 
Yoid against the Official Assignee wL.en the transferor 
was adjudicated 'insolvent within two years after the 
date of the transfer. Finding that the transferee had 
knowledge of the state of affairs of the assignor at the 
time of the assignment, the Court held that the transfer 
was not in good faith within the meaning of section 55 
of the Act. Mr. Justice B tjokland was of opinion that 
in considering the effect of transactions of such a nature 
the facts must be considered in the light of the law of 
bankruptcy, the object of which is to ensure rateable 
distribution of an insolvent's property among his 
creditors, and that a transaction which may in other 
circumstances be free from all taint would become an 
offence when it is established that it contravenes the 
law of bankruptcy. B u o k lan b , J., further remarked that 

"  though the bank (transferees) may have acted honestly 
in the popular sense they cannot be deemed to have acted in 
good faith within the law of insolvency, however honestly they 
may have endeavoured and thought they were Justified in 
endeavouring to secure the property of the insolvent as security 
for their own deht.'^

W e may also refer in this connexion to a passage 
jTi the Privy Council decision reported in EJioo Kwat
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8iew V. Wool Taih S'lvatil) at pao“e 231, wliere Lord pFncmw  i O i Arniam^
H o b h o u s e  o b s e r v e d  a s  f o l l o w s :—

T lie w ell-know n rule o f ijiw is th at if  a trader assigns a ll S h e i k

liis property, except on some substantial contemporaneous p a y - 
m ea t, or some substantial undertaking to m ake paym ent in 
futuro^ tliat is an act of bankruptcy and is void against tlie  
creditors and th e assignee^ sim ply becanse notM iig  is le ft witli 
wliicli to carry on liis business, whereas, if  he receives substantial 
assistance^ som ething is le ft  to carry on the business.”

In JuJcer% III re. Official Bpceiver, e;s parte{%)^
W bighTj J., remarks as follow s:—

I th in k  it is quite clear that the debtor committed an act 
of bankruptcy in parting w ith  the whole of his property to 
one of his creditors to satisfy a past debt , . , I  cannot lielp
th in k in g  th at if  a creditor of a debtor takes the wliole^ or 
substantially the whole, o f the property o f his debtor in p a y - 
ment of a past debtj and knowing that there are other creditors^ 
h e cannot be said to be a ctin g  in good faith .

See also The Official Assignee o f  BomlmjY. Smidara- 
chan{S).

The onus of proyiiig good faith, it has been heldj is 
on the transferee. The Official Assignee, o f Madras t ,  

8amhandu Mudaliar^^) and The Official Assignee o f  
Bengal y. ToJcohama Specie Banh  ̂ Ltd,{h)^ It  will 
depend on the circumstance of each case whether good 
faith has been proved or not. Having regard to the 
facts found by us in this case, we are of opinion that the 
transactions impugned in this case were not executed in 
good faith and we accordinglj allow the appeal and 
declare that the deed of sale, dated 27th October 1928 
(Exhibit IV), aud tbe deed of transfer, dated Ilfch 
ITovember 1923 (Exhibit Y), are void against the 
Official Asagnee. The garnishee would be entitled to 
prove, as a simple creditor, in respect of the amount
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omciAi, that he may ba found entitled to get from the insolvent.
jiiDBAs’ The garjoishee should pay the taxed costs on the 
SimiK Original Side scale of the Official Assignee both in the 

rowthek. appeal and before the learned Judge (including the 
costs of the commission).

:ii. Bamachandra OJietti, Attorney for appellant.
V. Varadaraja MvAcdiyar, Attorney for respondent.

N.E.
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APPELLATE CIVIL,

Before Mr. Justice Bamesam and Mr. Justice Cornish, 

im , DHANABAKKIYAMMAL ( P e t it io n e r ), A p p e l l a n t ,
August 2.

-----------  -y.

THANGAYELU MUDALIAE a k d  oth e r s  ( R e spo n d e n t" a n d

OTHERS— ^Ex ECUTOBS), E e s PONDENTS.*

Indian Succession Act [ X X X I X  of 1925), sec. BOl— Adminis'- 
trator-Genefars Act (F of 1902)— Judicial Trustees’ Act (59 
and 60 Vic., Gh. 35)— A^pplication under see. 301 for 
removal of executor— Duty of Court to inq̂ uire— Remedy of 
fetitioner— Suit for removal, whether necessary and com- 
petent— 8ec. SOI, construction of the word may in—
Remedy hy suit or application.

Where an application is made to the High Courtj tinder sec­
tion 301 of the Indian Succession Act (X X X IX  of 1925) for 
the removal of an executor, the Court ought to enquire into the 
allegations made hy the petitioner and ought not to dismiss the 
petition without any kind of enquiry on the ground that the 
matter required the taking of a considerable quantity of 
evidence and that another remedy by way of suit was open to 
the petitioner.

Section 301 of the Indian Succession Act, 1925^ reprodupes 
section 4 of the Admmistrator-Generars Act (T  of 1902), which

* Original Side-Appeal Iff o. 124 of 1926.


