
8 5 6 THE INDIAN LAW REPORTS. [VOL. X .

1 8 8 4

A m b ic a
P e r s h a d

S i n g h
v.

StfRDHARI
L a i ,.

1884 
June 7.

Tlie point tlmt M r. H u n d ley , wbo appeared for the appellant 
in tbis case, did his best to impress upon us was tbis : that tbe 
application to issue a proclam ation being unnecessary b y  law, 
was no application at all. H e contended tbat under s. 287 of 
tbe Code, the Court itse lf was bound to have issued tbe pro
clam ation, w ithout an y  action being taken on tbe part o f the 
decree-holder.

B u t in this, I  think, lie is in  error; notw ithstanding tbat the 
attachm ent had issued, the proceedings from tim e to tim e for the 
purpose of enforcing the sale m ust alw ays be, and, as a m atter of 
practice, alw ays are, initiated by the decree-bolder.

The Court cannot ascertain o f  its own m otion w hat the wishes 
o f tbe decree-holder are, or what portion o f the property he 
desirea to sell, unless an application is made for that purpose.

A s the rest o f  the Court are also o f opinion tbat the application  
is not barred, and as this appears to be the only question in  the 
case, we thiuk tbat the appeal should  be dism issed w ith  costs.

iAppeal dismissed.

APPELLATE CIVIL.

Before Sir Richard Garth, Knight, Chief Justice, and M r. Justice Beverley.

RAM CHARAN BUHARDAR a n d  o t h e r s  ( P l a i n t i f f s )  v .  REAZUDDIN 
a n d  o t h e r s  ( D e f e n d a n t s )  *

Res-judicata— Issue adrisedly left undecided informer suit.

In  1878 A, as the auction-purchaser of a taluq, sued 35 persons for posses
sion of a part of this taluq. In  this suit 'the issues raised were—(1) whether 
A  had purchased the whole taluq, or an eight-anna share of tlie right, title 
and interest of the judgment-debtors therein ; (2) as to th e  correctness of 
the boundaries of the taluq as given in the plaint. The Court held that A  
had purchased the right, title and interest of the judgment-debtors in 
the taluq, and as it appeared that some of the defendants were not judg- 
ment-debtcrs, and as it did not appear what portions of the taluq were 
held by the several defendants, the lower Appellate Court dismissed the 
suit, with liberty to the plaintiff to bring a fresh suit within the proper time;

* Appeal from Appellate Decree No. 2517 of 1882, against the decree of 
F. Rees, Esq., Judge of Noakhali, dated 10th of August 1882, reversing 
the decree of Baboo Koruna Moy Banerji, Sudder Munsiff of Soodharam, 
dated the 27th of June 1881.
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In 18S0 A  brought a freak gait against 16 oC the same defendants nnd 1884 
19 otliers, for possession of a portion of the same taluq. Tlie issues raised "
were—fl)  whether tlie suit was barred under s. 13 o f the Oode; (2) whether Gharan 
A  had purohased the whole or a portion of the taluq ; (B) whether the Buhasdab 
defendants were in possession of all tlie disputed land, and, if not, what BeAzctddiit, 
portions of the taluq were held by the several defendants; (4) as to tlie 
correctness of the boundaries o f the taluq.

The Munsiff held that the suit wns not barred, and on the merits gave 
A  a decree. The Subordinate Judge held that the suit was barred, ivnd 
refused to go into the merits.

field , that the question, whether A  had purchased the' whole or only a 
portion of the taluq, was res-judiaata, bnt that the question, as to what lands 
A  was entitled to by virtue of his purohfise having been left undecided in 
the former suit, A  was entitled to a decision on that point.

I n 1878 one Rnm Charan Bulmrdar, as the auction-purchaser 
of a certain taluq, sued 36 persons for possession of a  part of 
this taluq, from which Le had been dispossessed.

The issues framed in  this suit, were—
( t) .  W hether the plaiutiff purchased tlie whole taluq in suit 

and obtained possession of three kania of Innd only, the remainder 
being held and possessed by the defendants without right ; or 
whether the plaintiff purchased an eight-anna share of Hie taluq, 
and the righ t, title and interest of the judgment-debtors therein ?

(2). H as the plaintiff given correct boundaries of the taltoq 
in suit, or has he wrongly included lands of various other taluqs 
in liis plaint ?

Evidence was taken, and the Munsiff found that the plaintiff 
had not purchased the tenure itself, but only the right, title, and 
interest of hia judgment-debtors therein ; and that as the plaintiff 
had failed to prove the specific lands held by the judgment-debtors, 
he dismissed the s u i t t( w ithout prejudice to the plaintiff’s right 
to bring a  fresh suit for possession of tlie lands of tbe ,taluq ip 
suit distinctly ascertained," Tlia plaintiff appealed against the 
decision, b u t the judgment of the lowfcr Oourt was upheld by 
the Subordinate Judge.

On the 18th August 1880, Ram Charan fruhfirdar . brought a 
fresh euit iii the same character against 30 defendants., for 
possession o f 14 plots, which lie alleged belonged to the taluq he 
had purchased.
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1884 Sixteen o f  these defendants contended tha t the su it was barred 
B a m  by the former su it of 1878, which had been brought against them 

Btoabdab mu  ̂ ^  others. The issues framed in this suit, were—
Uea tjddiit ( 0 -  W hether the snit is barred us res-judicata ?

(2 ). W hether the plaintiff 1ms purchased the entire tenure or 
a portion of tlie taluq, and if the latter, what is the share pur
chased by him ?

(3 ). W hether the defendants were in possession of all the dis
puted lands, aud, if  not, what portion of w hat plot is iu whose 
possession ?

(4). W liether the boundaries of the disputed land are correct?
(5). W hether the defendants obstructed the plaiutiff in  taking 

possession of the land ?
Tlie Munsiff found that the first suit was dismissed for “  mis

joinder and non-joinder,” and tha t the subject-m atter iu  issue 
had not been finally heard and determined so as to  bar the second 
snit, and that therefore the plea of “  rea-judkata,” failed; and 
on the merits he found tha t tbe plaintiff had purchased the entire 
taluq, and ho, therefore, gave the plaintiff a decree.

The defendants appealed to the Subordinate Judge, who held 
that the snit was barred under s. 18 of the Oivil Procedure Oode, 
and refused to go into the other issues.

The plaiutiff appealed to tlie H igh Oourt.

Baboo Chunder Madhub Ghose for the appellant.

Baboo Raincmar Sen for the respondents.

The judgm ent of the High Oourt was delivered by

G a r th ,  O .J.— In  this case the plaintiff sued for possession of 
certain lands on tho allegation tlmt they appertained to a certain 
talnq, which lie had purchased a t an auction sale in exeoution. 
The defence raised several pleas, one o f which was, that the suit 
was barred by res-judicata. The first Conrt overruled thfa 
plea and decided the case upon its m erits. The lower Appellate 
Court, however, has held th a t tbe plea of res-judicata ia fatal, and1 
has dismissed the su it oil that ground.

The plninbiff appeals to this Court.
Now, what appears to have taken place in the former etifo
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is this. In 1878 the present p laintiff framed his plaint on 
somewhat similar allegations to those in the present case; and 
the issues framed iu that su it related— (1) to the extent o f  the 
rights which the plaintiff had actually  acquired by his purchase; 
and (2) to the correctness of the description of the lands sought 
to be recovered. A s to the first point, the M unsiff decided that 
the plaintiff had purchased tlie right, title aud interest o f the 
judgment-debtors in  the entire taluq. B ut as to the second  
point, inasmuch as it appeared that som e o f the defendants, 
who were part owners o f  the taluq, and wbo were proved to be 
in exclusive possession o f specific portions thereof, were not 
judgm ent-debtors, and as the plaintiff had not excluded the 
lands held by those defendants from the property described 
in his plaint, the Court found itse lf unable to g ive  the p laintiff 
any relief, and accordingly dism issed the su it “  w ithout prejudice 
to plaintiff’s bringing a fresh su it for possession o f  the lands of 
the taluq in suit d istinctly  ascertained.”

A gainst this decision the plaintiff appealed, and the Subordinate 
Judge seem s to have coine to much the same conclusion as the 
Munsiff, H e found that tlie p la in tiff  could not get Ichas 
possession, as he had uot specified the lands which were exclu 
sively iu the share o f the judgm ent-debtors ; aud that he could  
not g et a decree for jo in t possession with the other part owners, 
because he had not specified the extent o f  the shares o f his ju d g-  
nient-debtors. H e, therefore, dism issed the appeal w ith the 
rem ark: “ A ccording to the circum stances o f  the case the  
plaintiff can bring a fresh su it properly w ithin  tim e.”

The effect o f  the former litigation , therefore, was this. Ifc 
established the fact, as against some o f  the defendants in that 
suit, that the p laintiff had purchased the rights o f his judgm ent- 
debtors in tlie entii’e taluq, and not only in an eight-anna share 
thereof; and so far that decision is res-judiia ta . B n t on the 
further aud more im portant point, viz., as to what lands p laintiff 
was entitled to possession o f by virtue o f  his purchase, the Courts 
found them selves unable to come to a decision by reason of errors 
of form iu the frame o f the su it. They, therefore, refrained from  
deciding that point, and left it  to the plaintiff to bring a fresh 
suit, framed iu such a manuer that the Court m ight be able to
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1884. grant the relief sought. I t  may be that in the former suit both
ra m  Courts ought, properly speaking, to have insisted on proper issues

Buhaboab being raised, aud to have tried those issues upon tlie best evidence 
IlEAiSDnDiN Parl;*e9 could adduce. B ut we are not prepared to say'

that the course taken by those Courts was nlira vires. They 
considered, rightly or wrongly, tha t they were not in  a position
to tTy the main question in  the cause; and it is clear that a
question, which was advisedly left undecided in the former 
suit, cannot be said to have been heard and fina lly  deoided within 
the meaning of s. 13 of the Code.

As we understand, the plaintiff has now come into Court “  with 
a plaint corrected according to what the Munsiff had shown to be 
essential to his success/’ and tho first Court has been able to give 
a decree upon that plaint.

The lower Appellate Court has refused to try  the case upon 
its merits, having found the issue as to res-judicata against 
the plaintiff. W e think that this judgm en t m ust be set aside*, 
nnd the oase remanded to the lower Appellate Court for trial 
of the remaining issues, l ’ho coats of thia appeal will follow 
the result.

Case remanded.

PRIVY COUNCIL.

p c * GFRUDAS PYNE and  BAM NARAIN SAHU.

Felrm ry  21. aPPea  ̂ fl‘om High Court a t Fort W illiam in -Bengal.]
' Limitation Actt IX  of 1871, Soli. I I , Arts. 43, (50, and 118.

Tho defendant, as nn agent, sold goods entmstcil to him by his principal, 
vivo died after a decree had boon made ngniunt him for their conversion; 
and, aa agent (or tlio representative of the deconaed, rotuinod the proceeds, 
which the decree-bolder lind an equitable right to follow in tho ngqntte 
hands: Soli, that neither Art. 48 of Sch. II  of Act IX  of 1871, 
fixing tlie limitation of throe years to suits for tnovenble property aoquirecj 
by dishonest misappropriation or conversion, nor Art. 60 of tho aunts 
schedule, fixing tlia limitation of throe yews to suits for monfly payable1, 
by the defeudant to the plaintiff,” and to suits “ for money received to til# 
plaintiffs use,” were applicable to tlio pi'oscnfc suit} l>itt that, as n-suii fof,

* Present: Sib B. P ea c o c k , Fir It. P, Co&iieb, Sib R, G ooch and 
Sib A. HoBijous#,


