
Jagas- T)o. ŝ(l) cannot be regarded as an autliorifcy for siicli^a\ I O ■
DroT30sition, as sometimes supposed. In inis case

V e n e a t a - ^  i  ,
srBBA Kao. there is a clear statement by the defendants ancestors
Kame5am,j. that Madirajii^ Farayanappa, and Lingaraju were 

orandsoBS of brothers. At that time there was no 
motiye for making an inaccurate statement and the 
pedigree was not iti dispute.

Acting on Exhibit A -l, I accept the conclusion of the 
learned Subordinate Judge and dismiss this appeal with 
costs.

The memorandum o f objectionB also fails and is 
dismissed with costs,

K umaeaswami Sastki, J.— I entirely agree.
K.R.
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Before Mr. Justice Wallace and M?\ Justice Jachson.

1927. SPd' R A J A H  S A T B U C H E R L A  SIVASK AN D A B AJU  
rebrnary 25. B A H A P U E  G A R U , A ppe lla n t ,

V.

SRI SEI SEI RAMACHANDEA DEO MAHARAJULAM 
GAEU, RAJA OP JBYPORE ano others  ̂

R espo n d en ts .*

—Ss. 21̂  37j 38̂ , 160., Givil Procedure Code (V  o f  
1908)— Fveliminarij mortgage decree— Transfer o f  terri
torial jurisdiction thereafter to another Court— Passing o f  
final decree hj the first Court without objection—Eight, 
of the first Court to order sale o f mortgage properties.

After the passing of a preliminary mortgage decree, the 
Court that passed it ceased to have territorial jurisdiction over 
any of the mortgaged properties. After a final decree was 
passed hy the same Court without any objection by the mort
gagor, the mortgagee apphed to that Court for sale.

(1) (1881) I.L.S., 6 Calc,. 626.
•L.P.A. Ho. 87 of 1927.



Held, (1) that that Court had no power to order a sale of the SivASKAXOi.
properties, tlioiigli it can receive an application for sale and \
transmit it to the Cora't haviiia: territoriul iiiriydictioii and (2) Saja o p

1 ■ . T  . “  J e y p o e e .that oanssion to object to the jurisdiction oi that Onurt to pass
the final decree estops tlie mortgagor only from disputing the 
validity o£ the final decree but does not estop him from object
ing to the jurisdiction of thtit Court to order a sale.

A ppea l  under clause (15) o f  tlie Letters Patent preferred 
against the order o f  the lIon'’ ble M r. Justice CorgrstveNj 
dated 6tli Jammry 1927, and made in C.M .P, 'No. 3713 
of 1916 in A .A , No. 863 of 19205 preferred to the H igli 
Court against the order o f the Court o f  tlie Subordi
nate Judge o f  V izagapatam  in E .P . N o. 25 o f  1925 in
O.S. N o. 23 o f 1913 on  his file.

Tlie facts are given in the judgment.
T. Bangachariar and T. Stirijmiarayana for appel

lant.
A. Krishnaswami Ajj-yar and P, Somamndafam for 

respondents.

JU DaM EFT.
W a l l a c e ,  J.— T M s  Letters Patent Appeal is against Waix-ace, j . 

tlie decision of Curgesvbn, J., in the matter of an order 
by him on C.M.P. No. 3718 of 1926, dated 6tli January 
1927, refusing to set aside a Court sale in execution of 
a mortgage decree against tlie appellants. The cliief 
point raised is a question of tlie jurisdiction of the Sub- 
Oonrt, Yizagapatam, to sell the property in execution as 
the property is not within its territorial jurisdiction.
The learned Judge has not dealt with this point, but 
has merely dismissed the petition for stay.

It is not in dispute that between the date of the 
preliminary decree in the mortgage suit and the final 
decree the local area in which this property lies was 
taken away from the jurisdiction of the Sub-Court.
The question for decision is whether in execution of the
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sivASKAKRA final decree the Court wM cli passed tlie decree retains 
jurisdiction to sell the property  w liicli lias passed out of 

Jetpoee, its jurisdiction . This is a yexed  qaestion w hich  has
WamT’e, j .  subject o f a large num ber o f decisions in  this

Court and in the Calcutta High Court. It  is quite 
clear from  the authorities in these rulings that there are 
two main principles o f decision ‘which are inherently 
irreconcilable. The first is that a Court -which ordinarily 
has no pow er to  sell property outside its local jurisdic*-- 
tion cannot gain that pow er m erely because it has passed 
the decree against that property while it was within its 
ju risd iction ; that is. there is no reason why a Court 
should have greater powers over property at a later stage 
of a suit than it had at the beginning; and the second 
principle is that when a Court has once got jurisdiction 
over property it cannot lose it. I incline to the former 
principle in view of the practical difficulties which will 
attend the acceptance of the latter. The latter view 
clearly to my mind implies that the Court which passed 
the decree never loses its jurisdiction to execute that 
decree and the learned vakil for the respondent goes so 
far as that. I shall consider the effect of that proposi
tion from two points o f view, first, whether the provisions 
of the Code bear it out, and second, as to the practical 
difEcalties in workins!-.

As to the first point, if the Court which passes the 
decree never loses its jurisdiction to execute it, then the 
contingency provided for in section 87 ( 6), Civil 
Procedure Code, of the Court of first instance losing its 
jurisdiction to execute a decree could not have been 
contemplated at all. The phrase “  Court of first 
instance ”  there is obviously used in the sense of the 
Court which originally passed the decree—compare the 
use of the same phrase in clause (a)—-and was probably 
used to avoid employing in the definition of the phrase
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“  Court wMcli passed the decree ”  tlie very phrase which 
was being defined and also perhaps to exclude hy using 
that phrase a Court of intermediate appeal. The 
respondents’ vakil argues that section  37 (b) is only Wai,f,ace, J. 
ancillary to (a) and is brought into operation only  when 
there has been an appeal and a decision by the appellate 
Court. I cannot accept that contention "which w ould 
am ount to saying that the Code has made no proYision 
fo r  the case o f the execution  of a decree which has not 
been appealed against, when the Court which originally 
passed the decree has ceased to exist. The learned 
vakil refers us to section  150 to explain this lacuna.
But apart from the improbability of the legislature 
relegating to a d.ifferent part o f the Code one aspect o f 
the problem  which was before  them when section 37 

was drawn up, section 150 in term s only applies to cases 
o f transfer from  a Court and not to cases of a Court 
ceasing to exist. I am of opinion therefore that the 
Code d.oes not authorize the idea that a Court which 
originally passed a decree nerer loses its jurisdiction to 
execute it. Pressed to its logical conclusion, this 
argument would mean that the Court to which territorial 
jurisdiction has been transferred has no jurisdiction to  
execute, because the con tin gen cy  which gives ifc juris
diction to execute, namely, the ceasing of jurisdiction in 
the Court which originally passed the decree, will never 
occur. It has never been yet held so far as 1 know, 
that the Court to which territorial jurisdiction has been 
transferred does not have jurisdiction to execute the 
decree. A  ruling which might be cited to the contrary, 
viz., Kali Fado Miikerjee v. Dino Nath Mukerjee(l) has 
been explained in Jahar v. Kamini I)ehi{2) to  be not a 
real case of transfer of territorial jurisdiction. In most 
of the reported rulings under this clause (37) (Z>), it has
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bjvaskakha b e e n  taken almost for granted t lia t  the u su a l case to 
V. w M cli th e  p lira so  bas c e a s e d  to have jurisdiction to 

e s e c iite  it ap p lies  is  th e  ca se  'w here b e tw e e n  th e  date 
WamIoe, j. o f  d e cre e  and the date  o f  e x e c u t io n  a p p lic a t io n  territorial 

jurisdiction o v er  the property has passed from the Court 
of o r ig in a l trial to a n o th e r  Court.

The p ra ctica l d ifficu lt ie s  o f  h o ld in g  th e  p r o p o s it io n  

are th a t by force oi' s e c t io n  37 i t s e l f  an d  section 38, two 
Courts at least w o u ld  have concurrent powers to execute 
the sam e decree^ a n d  s im u lta n e o u s  e x e ca t io n S j s im u l

ta n eou s sa les , s im u lta n e o u s  e n q u ir ie s  in to  c la im  p e tition S j 
and so oUj under the same d e c r e e  w o u ld  be going on in 
d iffe ren t Courts. The d iificu lt ie s  o f  that procedure far 
outweigh an y  hardship in  asking the decree-bolder to go 
for e x e cu t io n  and Court sale to a Court which has 
territorial ju r is d ic t io n  over the property even w’h en  it 
was n o t  the Court which originally passed the decree.

The proposition generally laid down in the reported 
authorities is tbat a Court has no power to sell property 
outsid'^ its territorial jurisdiction. Territorial jurisdiction 
is a condition precedent to the Court selling the property. 
See Frem Ghand Dey v. Mohhoda Dehi{l), Siibbiah 
2{tiicl'er \\ BoMi.anathan OheUicir{2)  ̂ Venkatasami Nailc v. 
Sica-nu Mnda,H{o), Veemppa Ohetiij v. Bamasami Chetty[4), 
Gimmimmi Naicker v. Malionmuidhu Poivther(5), Visiva- 
mdhan G'hify v. Blurugappa GheUy(6), and Maharajah of 
Jefpore v. Bajah Lahshninarasirnlia Gam (7) and. the 
same conception underlies the Full Bench decision in 
Beeni Naian v. MutJmsamy PiUai{8). See also the 
Full Bench decision in Prem Ghand Dey y. Mohhoda 
DeU{l) and Bcgg, Dunlop ^ Go. y. Jagannath

(1) (1890) I.L.S., 17 Calc., 699 (P.B.) at 703.
(2) (1914) I.L.R., 37 Mad., 482 at. 472.

(8) (1919) 42 Mad,, 461. (4) (1920) I.L.R., 43 Mad.,135.
(5) (1923) I.L.E., 46 Mad., 83. (6} (1917) 33 M.L J ., 750.

•(7) ri023) 18 L.W., 7i7, (8) (1919) 42 Mad,, 821 (F.B.).
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Marivari(l). Some inroad on tliat general proposition  Sivaskakda 
has no doubt been made by ru lings wliicli liave lield tliafcj 'v.
where the Court is exeGiifciug a m ortgage decree for salej 
and the property under m ortgage is partly w ithin and WaoI ce, J. 
partly without its territorial jurisdiction , the Court has 
pow er to sell all tlie property. That has been allowed 
on the footino ’ that the execution o f a mortg'as’e decreeO ‘■-j
fo r  sale is analogous to  a decree fo r  specific perform - 
ance— see Ahdid Uadi y. KahiiU)mnisf^a{2). So far 
how eyer that proposition  has not been laid dow n in any 
rtiiing by  this Courfcj and no ra ling  has gon e  so far as 
to lay dow n that when the property in the m ortgage 
decree lies 'wholly outside the territorial jurisd iction  o f 
the Court, the Court can sell the property in execution  
o f  the m ortgage decree fo r  sale, and I  ana notj as at 
present advised, prepared to  make this farth er inroad 
on the general principle. Section 37 however does not 
forb id  the view laid down in the Eiill B ench  case in 
Seeni Nadan v. Muthusamy Pillai{o) that, though 
the Court which originally passed the decree has no 
jurisdiction to execute it because of the transfer of 
territorial jurisdiction, it has power to entertain an 
esecntion application  and transmit it to the Court 
having territorial jurisdiction to execute it. On this 
point, respondents’ vakil contends, first, that, if that is 
what the Full Bench decides, the decision was otiose, 
because no one doubts that the Court which passed the 
decree has power to transmit it for execution to the 
Court having jurisdiction to execute, and. second, that 
the Full Bench case really implies that the Court which 
originally passed the decree has not lost its power 
to execute i t ; that is, if it has power to transmit, it 
must also have the power to execute. As to the first

f O h .  L] MADRAS S E R IiS  88!̂ ,
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SiT̂ sEAK».i contention, the decision was necessary because a decision 
in SnlUalh Kaicher v. Ramamthan (Jliettiar{l), had laid 

fsxTolL down tliatj if tlie Court which originally passed the
W a^e, j. decree had lost territorial jurisdiction, it could not 

entertain and transmit an execution application. As 
to the second contention, while the judgment of the 
late Chief Justice may be taken to go so far as the 
learned vakil Avants, those of the other two Judges 
quite clearly do not, and it is noteworthy that, Sublmli 
Naicker y, Bamanathan Gh€fMar(l}^ was not overruled 
by the Full Bench. Siibbiah Naicher v. Eamanathan 
Cheitiar{l\ therefore, remains good law, except in so 
far as it haf̂  been modified by the Full Bench ruling. 
That is, the net result is that when the territorial 
jurisdiction of the Court which passed the decree is 
taken away between the stage of the decree and 
execution, it has power to entertain an esecation 
application for transmission to the Court having terri
torial jurisdiction but has no power to sell the property. 
It is to tlie convenience of decree-holders, and there is 
nothing in the Code to prohibit it, that they should be 
able to apply in execution to the Court where they 
obtained their.decree, and should not have to hunt about 
to find out whether or not the territorial jurisdiction 
has been in the interval taken away from that Court. 
The latter Court will know best whether or not it has 
territorial jurisdiction and, if it has not, will transfer 
the decree for execution to the Court haying such 
jurisdiction. The Full Bench view has been taken by 
a Beach of this Court in Manavihraman v. Anantlia- 
mraywncb Aij}jar{%), and this is also the ratio decidendi of 
Jahar y. Eamini Dcbi{d); see also Udit Narahi Ohandhuri 
Y. Mathura Pmmd{4i). I therefore in this case follow
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tlie Full Bencli view  as I imderstand it to be and as I  
haye set it  out above, 

Ĥ a j a  oh

Tlie n e s t  point urged by  the respond enfc relates to  tlie Jexpote. 
application o f section SI, C ivil P rocedare  Code. That iVitiACE, j. 
the priiiciple of "section  21 applies also to exeoutioi! 
proceedings has been laid down in several rulings of this 
Court"—see Manat'ihraman v. ArtmifJimmrayana Aif'yar(l),
Eamani v. NarajjaiiaswiBui Apjar{2)^ aad Cholchiliuga 
Fillai Y. Yelayuda Mudaliar{^). The argum ent here is 
that, as the transfer o f territorial jurisdiction  was between 
the passing o f the prelim inary decree and the passing of 
the final decree and as the appellant made no ob jection  to 
the passing of the final decree, he has w aived his rig:ht to 
ob ject to the jurisdiction. Such a contention m igbt be 
upheld if it was a matter of law that the Court which 
originally  passed the decree always has the right to 
execate it. But I  have held that that is not the law.
Waiver of a right to object to jurisdiction before the 
passing of the final decree ivill not therefore imply a 
waiver o f  the r igh t to object in execution proceedings 
to a sale of the property. The appellant is no doubt 
barred from pleading in execution proceedings that the 
final decree was passed without jurisdiction— see Zamin- 
dar of Eltiijapv/ram v. Ghidamharam Clietty{4:), but in my 
view he is not barred from pleading that the Court has 
no right to sell in execution  property which is not 
within its territorial jurisdiction. The view of one of 
the learned Judges in llajagopala FandwraHhiai' v. 
Thirupathia has been pressed upon our atten
tion. Now in that case the transfer of territorial juris
diction was made while the execution  proceeding was 
pending, and the objection regarding this jurisdiction
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iSiv-ASKAxD* ^as not taken in these proceedings at the eai-liest
RaJU .  ̂ °  . T 1 •

opportunity. Hence section 21 was applied and it was 
Jetpore. held til at the jnclgment-debtor could not take such. 

WALtACE, J. objection at a later stage. This is the ground on wMch 
Madhavan NaiRj J.} disposed of the case. But Venkata- 
suBBA Rag, J.j while giving that ground also as one of 
the grounds for dismissal of th.e appeal, in itself a 
sufficient ground for doing so, went into other grounds, 
namely, that the rule about territorial jurisdiction does 
not apply to the execution of mortgage decrees, and he 
relied on certain Calcutta cases, without however consi
dering the Full Bencli case in Prem Ghand Bey v. 
Moldioda Dehiil)^ which is also a case of a mortgage 
decree. So that the observation of the learned Judge 
that the decisions of -the Calcutta High Court on this 
point have been uniform does not appear to be just. 
The cases in Maseyh v. Steel ^ Oo.(2), Oopi Mohan Boy 
V. DoybaU Nimdun 8en[Z)^ and Tincouri Debya v. Sliib 
Ohanclra Fal Gliowdhury{A)^ on which he relies, are cases 
in which, part of the mortgaged property still remained 
under the jurisdiction of the Court which originally 
passed the decree, and Eartich Nath Fancley v. Tiluh 
Bhari Lall{^), on which he also relies, was practically 
overruled by the Full Bench in Prem Ghand Bey v. 
Molchoda BehliJ). I am not therefore prepared to 
follow the learned Judge in holding that in all cases of 
mortgage decrees, not merely cases in which part of the 
property is still within the jurisdiction of the Court but 
also cases in which the property is wholly outside its 
jurisdiction, the Court which originally passed the 
decree retains jurisdiction to sell in execution. I  am of 
opinion that 8M iah Naiclcer v. Bumamthan Ghettiar{6),

(i) (1S90) I.L.K., 17 Calc., 699 (F.B.). (2) (1887:) T.L.R., X4 Calc., 661.
(3) (1892) I.L.R., 19 Calc., 13. (4) (1894) I.L.E., 21 Calc., 689.
(5) (X8BS) 15 Calo., 667. (6) (1914) I.L.R., 37 Mad., 4,62.



so far as it la js  doAvn the opposite o f  this proposi- sirAsKASDA 
tioiis lias not been overruled b j  the Full B eucli case v, 

in Seeni Radan v . Mjdh.vsKauii( P 'dln{l). I  liold fcliere- teoBH. 
fore that the low er Ooiirt luis no jurisdiction to  sell tke waiIaoejJ. 
property in (‘xeciitioQj and that tlie sale cannot therefore 
g o  on.

I  AYOiild set aside the order of the lea.riied Judge and 
direct tliat the sale be stayed. T lie  appellant will get 
his costs ill this appeal and C .M .A . (one yakirs fee).

The C .M .A. Ko. 363 of 1920 is also allowed, and the 
order for sale is cancelled. The E.P. No. 25 o f 1925 of 
the Sub-C ourt w ill be regarded as an appliciition to 
transm it for execution to the C ourt haying jurisdietioii 
to sell and will be dealt w ith b j that Court as such.
K o order necessary on C.M .P. N o. 300 of 1927.

J a ck so n , J .— I  a g r e e  and h a v e  n o th in g  to  a d d .
N.R.
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Before Mr. Justice Odgers and Mr. Jmtice Gn-rgmven.

SEIKIYASA AYYAKGAR, (P ia ik t iif  ahd F iest 1937,
R espondent)j A ppellant, March 8.

THE OFFICIAL ASSIGNEE, MADEAS, and 2 othees 
{DeFENPANTS, 1 , O ANI( 4< PetIUONEBS  AH.D B-ESPOIiDENTSf 

2 AND S)j R espondents.*

0. X L III, r. (1) i'w )~0. XLVJI, r. 7~S ec. l l o .  Civil Proce
dure Code— AppBal— Order granting review on ground, of 
new evidence— Order 7iot stating that the new emdence was 
important— A f2>Galahiliiy of— Revision of.

Altliough Order XLIIIjriile (1) {10) of Civil Procedure Code 
allows an appeal against an order under rule 4 of Order SLYII 
grantiiig an applicatiou for re-\dew, yet, the Order XLIII,

(1) (1919) LL.fi., 42 Mad., 821.
* Civil MisoellaneouB Appeal STo. 41 of 1927.


