
paragrapli 323, where the case law is cited). There is
no reason to presume that tlie  legislature did not want «•

, . ^ Eanganata-
Dotn the M un ic ipah ty  and the D is tr ic t Board to be

, Ohbttt̂
v ig ilan t in the interests of pub lic  h e a lth ; in  fact the 

natural presumption is exactly the other way* The  

Subdivisional Magistrate admits that he has found 

the law difficult, and in  such matters he w ill derive his 

best guidance from  common senses wh ich  leads to the 

same destination as properly understood law.

The appeal is allowed and t h e  judgment and 

sentence of the Sub-Magistrate a re  r e s to r e d  a n d  the 

order of the Subdivisional Magistrate reversed.

B.C. s.
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Before Sir Murray GoiiUs-Trotter^ Kt=j Chief Jus lice ̂
Mr. Justice Beasley and Mr. Justice 

Srinimsa Ayyangar.

THE GOMMISSIONEB OF INCOME-TAX, MADKAS, 1927,
-O /\ February 7.E bFESBING OFFICER; - ________1 __

u.

T .S . E I R M , T A N J O R E  A T  N E G A P A T A M ^  A ssessee *

Income-tax Act {XI of 1922)^ sec. 4 (2)— Resident in British 
India, meaning of— TeM of residence of firm— Besidence of 
partners, whether relevant in determining residence of firm 
— Central control and management of the whole business, 
necessary— Possihility of two or more places of residence of 
firm— Delegation of a portion of the business, insufficient  ̂
but one of a 'portion of the management as a whole, neces
sary,

A  firm or partnership resides for the purposes of income-tax 
at the place where its real business is carried on : and the real

* Eeferred Oase ^̂ 9. 23 o£ J925.

§6
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Coians. business is carried on where the central management and
MOKER. OF 

IjiCOJfE-'i'AX, control of the whole of its business actually abides : Be Beers 
Madras, Chnsolidated Mines, Ltd. T. ffotve, [1906] A.C.^ 455, followed.

T.S. Fi 3m. There may be two such places of residence but the
suggested second residence must not merely lia^e a delegation 
of management of some portion of the partnership business,
howeyer extensiyCj but a delegation of some portion of the
management of the business as a whole: Swedish Central 
Itaihmy Company, Ltd.y. Tho7npso7i,[l92b'] A.G., 495, followed.

The question as to where the indiyidiial partners actually 
had their places o£ residence is a wholly irrelevant considera
tion in determining the place of residence of the firm.

Where, therefore, it appeared that a firm of partners were 
carrying on business as bankers, money-lenders and cloth 
merchants in several places inside and outside British India, 
that the partners regularly resided at a place within the foreign 
State of Pudukottali, wherefrom they exercised a general super
vision and direction of their whole business inside and outside 
British India  ̂ that they had several branches in British. India 
generally controlled from Madras and also branches outside 
British India but no part of tte control of the overseas branches 
ever passed through Madras or any other branch in British 
India, and that profits earned outside British India were remitted 
to the Madras branch, held, that the firm had for purposes of 
income-tax its place of residence only outside British India, and 
at no place within British India, and was consequently not 
liable to assessment of income-tax, for profits so remitted into 
British India from outside, under section 4 (2) of the Income-tax 
Act (XI of 1922).

Case stated u n d e r section 66 (2) of th e  Indian Income- 

tax A c t (X I of 1922) by the Gommissioner of Income- 

tax, Madras, in his letter No. 1516 of 1925, dated 20th 

iiovember 1925.

The material facts appear from the letter of reference 

sent by the Coramissioner of Income-tax, Madras, to the 

Eegistrar of the H igh  Court for fayour of a decision 

by the H igh  Court on the question referred ‘by him. 

The material portions of the letter were as fo llo w s :—

The assesees are a well-known Nattukottai Ohetti firm of 
baal?ers, money-lenders ^nd merchants. The firm has been



registered under section 2 (14) of the Income-tax Aet at Gommis.
Madras, on the 18th December 1022. The business is carried on iS.-oSa-AXj,
through agents at Madras, Rangoon, Negapatam, Pegu, Mxideas, 
Pyapon, Henzada and also at yarious 2:>Iaces in Straits Settle- T.s. Fiem. 
ments. Under section 64 of the Income-tax Act_, Kegapatanij 
has been declared to be the principal place of business. In the 
assessment year (1924-25), a sura oi Pts, 1,00,671 was remitted 
from Singapore and Penang to the Madras office and was then 
transferred to an account called the Ouddalore account ’ 
kept at Madras. It was not the profit, of the year of account 
but profit of the previous years in Singapore and Penang and 
liable to assessment as it was remitted to British India, if 
the assesseeg are residents of British India. . . . The
account in which personal drawings of the partners are adjusted 
is kept at Madras . * . The partners of the firm,
undoubtedly do reside for the greater part of the year at 
Bamachandrapuram, Pudukottah State, i.e., outside British 
India. There they have palatial residences, and from there 
they keep in touch with the actions of the agents and do 
exercise a very real control over the business. K'o business is 
carried on. by the firm in the Pudukkottah State, the balk 
of the Madras Presidency business is done at Madras itself 
. . , The partners visit Madras frequently throughout the
year to give oral instructions to the agents, to interview the 
banks and generally to supervise the business. They also attend 
certain annual festivals at certain temples. . . . The
partner who really controls the business was in Madras for 
about ten days. . . . He was also in Madras in the
year 1924-25 . . . The partners have residences within
the Madras Presidency at Madras and at Cuddalore.'*'’

On these and other facts and circumstances referred to 

in  Ills letter, the Income-tax Commissioner was of opinion 

that the firm  had two places o f residence one at Rama- 

chandrapuram  in  the Puduko tta li State, and another at 

M adras and that consequently the firm  was liab le for 

assessment fo r  the profits rem itted from  its OYerseas 
brand ies to Madras.

A . E r ish n a s iv a m i A i jy a r  and M. Suhbaroyar fo r 

assessee.

M . P a ta n ja li  S a s tr i fo r  the Re fe rring  officer.

66-a
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ooMK. JU D G M E N T .
STO5EB OK

OODTTS T eottee, C J  — The quesUon propounded fo r  
T s. Firm, oui' decj'sion is as follow s In  the ch’cum stances of 
(?^ s - tMs case, can the assessees, the T .S . 7 irm , be said to be 

Taoms, CJ. resident in British India ? ”

The Incom e-tax A cts take residence as the test 
'which is no doubt easy enough to apply in the case of an 
indiTidnal but leads to difficulties -when you are dealing 
either with a lim ited com pany or a partnership because, 
as L ord  Lokebden pointed out in Be Beers Consolidated 
Mines, Ltd. y . Howe(l)i it is artificial to talk o f the resi
dence o f  a com pany which is necessarily a m etaphorical 
expression, as “  a company cannot eat or sleep though 
it can keep house and do business.”  H e goes on to cite 
some earlier decisions and concludes thus,— earlier deci
sions w hich  he holds as laying dow n the rule that a 
com pany resides for  the purpose o f  incom e-tax where 
its real business is carried on, and he adds :

I regard that as the true riilej and the real business is 
carried on where the central management and control actually 
abides.’^

The question was carried further in the case o f  
S’lmhVA Genirai Railway Company  ̂Ltd.  ̂ v . Thomjmn (2) 
Thera the contention was that a company could have 
more than one residence because the central manao-e- 
ment and control might be divided between tw o places 
o f business, so that a company could be said to have 
two residences. I  cite a passage from the judgm ent o f  
Viscount C a y e , the last paragraph of page 601:

The effect of this decision is that, when the central 
management and control of a company abides in a particular 
place, the company is held for pui'poses of income-tax to have a 
residence in that place j but it does not follow that it cannot

(1) [W06] A.C., 455. (2) [1925] A.C., 495.



iiaye a residence elsewhere. Aii. individual may clearly Iiave Commis-

more than one residence. See Gooî er y. Cadaih%lader{l) and on 
principle there appears to be no reason why a company should M adbas,

not be in the same position. The central management and t.S . Fibm.
control of a company may be divided, and it may keep house ~—
and do business in more than one place ; and if sô  it may have Teotteb,
more than one residence.^  ̂ C.J.

I f  therefore it  can be shown that the central 

management and. control of a company or'partnership, 

by  -which words I  understand the management and 

control of the whole of its  business, was divided between 

two localities, each of them may be- said to be a 

residence of the company fo r the purposes of the 

Income-tax A c t. B u t I  read the learned Lo rd  

G h a n c e l l o e  as emphasizing fcl.e words “  central 

management and control ”  by whioli I  understand that 

the suggested second residence must not merely have a 

delegation of management of some portion of the 

partnership business, however extensive, but a delega

tion  of some portion of tbe management of the business 

as a wiiole. W ith  these considerations to guide me, I  

approach the Commissioner’s findings of fact in  this 

case. Uuforfcunately he had directed himself to the 

view  that what he ŵ as large ly  concerned with, was the 

question of where the ind iv idua l partners actually  had 

physica l places of residence and part of his reasoning, 

at any rate the finding that tbe concern was assessable 

at Madras was, because the partners from time to time 

came over to Madras to look into the affairs of the 

Madras branch or perhaps of a ll tbe branches in  B r it is h  

Ind ia  and resided in  a bouse in  Madras belonging to 

tbe firm  in  Coral Merchant Street for varying periods.

Tha t in  my opinion is a w ho lly  irre levant consideration.

The firm fo r the present purposes may be considered to

TOL. 1] MADRAS SERIES SSI

(1) (1904) 5 Tax Oas-, 101.
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OoMMis- liave had three classes of activities. In  Ramacliaiidra-
BlOKEB OF .

iMOMR-TAs, ptvram tlie parfcaers regularly resided in  wnat the

V. Oomraiasioner calls palatial residences and there 
'T.S. Firm. . _ . .  .

—  exercised a general supervising and directing power 

Trotter, ovsr tlie whole of the husiness, Secondly, it  liad  many 

brandies in B ritish  India, which, I  th ink  he means to 

suggest, were generally controlled from Madras. 

Finally there were branches entirely outside B rit ish  

India in  tlie Malay States and elsewhere and it  is w ith 

the profits earned in these branches that we are 

concerned in this case. Had it  been found as a fact 

that the control of the whole business, that is to say- 

the business including the branches outside B r it is li 

India was exercised both from Eamachandrapuram and 

Madras, it may yery well be that the princip le of the 

Swedish Central Railway Company’s case wonld apply 

and that the central management of the business as 

a whole might be considered to be split up between 

Ramacliandrapiiram and Madras, I cannot see anj» 

tiling in  the findings to give the slightest colour to any 

suggestion of the k ind or to hint that any part of the 

control of the overseas branches ever passed through 

the Madras or any other branch in B ritish  India. In  

these circumstances I am of opinion that the question 

propounded to os must be answered in the negative.

It was suggested in the course of the argument that 

the case might be sent back for fresh findings of fact in  

view of tlie observations of this Court and the test la id  

down by us, I  cannot accept snch a course because I  

think that the findings of fact must be taken to be 

complete and, though no doubt the Commissioner’s 

mind was not applied to the exact point to which we 

think it  ought to have been applied, I  cannot doubt 

thatj i f  any evidence had been available as to any kind 

of management or supervision being exercised from
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British India over the overseas branches, the com- Ooams-
’  SIO.N’ E S  OF

m issioner w ould have stated it  as supportm g ins case JjI ADBiAŜ
and set it  out,

• - T .S . F i s a .
T h e  Conimissioner w i l l  pay t h e  a s s e s s e e ’ s costs o f

this reference. Fees Rs. 250.
M y learned brothers haye seen this judgm ent aad 

concur in  it.

CoUTTS-
T r o t t e b ,

C.J,

S P E C I A L  BElN^CH.

Before Sir Murray CouUs-Trofter^ Kt.j Cfdef Justice^ 
Mr. Justice Beasley and Mr. Justice 

Srhiivasa Aijijangar.

T H E  C O M M I S S I O N E R  O F  I N C O M E - T A X ,  M A D B ,A S ,

REli'EKBINH OmOEE^

V.

■ S .K .E .S .L .  F I E M , S IY A G A 2 S T G A  G I B O L B , O K K U E ,  

A s se s se e .*

Income-tax Act (X I  of 1922)^ s$. 4 (2) and 66— Refefence 
hy Gommissionef— Profits earned or accrued outside British 
India—-Memitted into Sritisli India— Profî ts accrued both 
heyond and loithin three years of remittance— Presumiytion, 
whether rem%tia>nce related to earlier or later profits—  
Burden of 'proof on assessee.

When a man has profits earned more than three years before 
the year of assessment and also profits earned within that period, 
to his credit  ̂ in a trade carried on by hint outside British India  ̂
there is no presumption that a remittance made to him in British 
India  ̂ of a snm which might fall in either set of profits  ̂ is made 
from the earher profits and not from the later.

The effect of section 4 (2) of the Income-tax Act (XI of 
1922) is to cast npon the assessee the burden of proving that 
the profits accrued or arose outside British India more than 
three years before they were received or brought into British 
India.

1937, 
March 23.

* Referred Oase ¥ 0. 10 of 1926,


