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balance properly passes to tlie heirs. This view certainly lias 
much to commend ifc on grounds of justice. But if ifc be 
correct, I do not see how we can give any effect to it ia- this 
tuit. If  these rents are liable to all or any class of the debts of 
Juggodtimbaj either iu relief or in addition to the general 
assets of her estate, they may be made available for that purpose 
by a suit brought by the proper parties, that is to say, by tha 
heirs of Juggodumba, who are charged with the administration 
of that estate and the payment of those debts.

It was stated during the argument and, I  think, admitted, 
that a decree has been made for the administration of Juggo- 
dmnba’s estate. I f  So, and if these rents are applicable to the 
payment of her debts or any other, they must, I  think, bo 
brought under the control of the Court in the administration suit.

And the Court can in that suit direct any such supplemental 
or aucellary proceedings as may be necessary for the purpose.

Before Sir Richard Garth, Knight, Chief Justice, Mr. Justice M itter, Sir.
Justice AlcDonell, Mr. Justice Prinsep, and M r. Justice W ilson.

AMBICA PERSHAD SINGH a n d  o t h e b s  ( J u d g m e n t - d e b t o b s )  v .

SUB.DHAEI LAL ( D e c b e e - h o l d e e . ) *

Limitation Act X V  o f  1877, A rt. 179 (cl. 4) Sch. I I —Step in aid o f 
execution — Application fo r  proclamation o f sale.

An application to a Court to issue a proclamation of sale in respect 
of property already attached in execution of a decree, is an application, 
within the meaning of clause 4 of Art. 179, Sch. I I  of Act XV of 
1877, “ to take some step in aid of execution of the decree.”

Chunder Coomar Roy  v. Bhogobatti Prosonno Roy  (1) explained.

T h is was a reference made on th e  7th  February 1884 to a Full 
Bench by Tottenham aud Norris, J J .  The order of reference was 
as follows:

This is an appeal against the order of the Subordinate Judge 
of Bhaugulpur by which he overruled the judgment-debtors’ 
plea that execution of a decree against them, dated the 4th of 
May 1877, was barred by limitation.

* Full Bench Reference on Miscellaneous Appeal No. 288 of 1883 from a 
decision of the Subordinate Judge of Bhaugulpur, dated the 9th June 1883. 

(1) I. L. R ,  3 Calc., 235 t 1 C. L. It. 23.
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The application for execution was made on the t l t h  April 18SSj 
a  previous one having been made in  due form  ou the 10th June 
1879.

Tlie lower C ourt held that lim itation was saved by an appli­
cation mado on tlia 1st of M ay 1880, for the issue of a pi'octa 
mation o f sale in respect o f  certain  property then  under 
attachm ent in pursuance of the formal application of the 10th of 
Juno  1879.

Tiie judgm ent-debtora contended th a t the attachm ent was no 
longer subsisting', and tha t, therefore, tho application of 1st May 
1880 was not one iu accordance with law .

The lower Court erroneously supposed tha t the  oase was 
governed, by the repeated L im itation  A ct XX of 1871, because 
the dccree was mado before th a t A ct was repealed. But it is 
quite clear to us tha t A ct X V  of 1877, which came into force 
aud repealed the former A ct on and  from the 1st of October. 
1877, m ust be applied to this ense. The decree-liolder’s position'^ 
however j appears to us to  bo stronger undov the present Act 
than  under A ct I X  of 1871, so th a t the change in the law 
does nob affect the correctness of tho docision of the point in 
question, Tho attachm ent having boon held to be still sub- 
suiting on the 1st of M ay 1880, if  tlio application of th a t date 
for tho issue of a sale-proolamation, was an application to tlie 
Court to take some step iu  aid o f execution of the decree, within 
the meaning’ of A rt. 179, Sell. I I ,  theu undoubtedly the present 
application o f the l l t l i  A pril 1883 being within three years was 
in tim e.

T hat this was bo,  we should n o t have had the least hesitation 
in  fo lding, for our opinion i i  clear on the point j bu t for the 
decision, laid before us, o f a Division JBonch of this Court in the 
oase of. Joobraj Singh  v. Buhooi'ia Alumbasee ICoer (I)* ,Iu. that 
case, whiqh was also governed, by  A ct X V  of 1877, the leav&ed 
Judges held that an application to the Court, to  sell attMhai 
property did not fall under A rt. 179, bub Under A rt. 178,

W e consider i t  so d e a r  that. Buch au  application does in  fajotaslfc 
the Court to take a  step iu  aid qf execution, of the decide, and 
that i t  is a step essential to execution, that we are wlioliyunable,

(1) 7 C, h. B., 434,
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to assent to the ruling laid before u s ; and we are unable 
materially to distinguish the present case from that before the 
Court on that occasion. We think we cannot with propriety 
decide the case before us in a manner contrary to that which has 
cues been declared by this Court; to be correct, and which has 
been published as such ; and we accordingly feel bound to submit 
the case for the decision of a Full Bench ; the question being 
whether an application to the Court to issue a proclamation of 
sale in respect of property already attached in execution of the 
applicants' decree is an application within the meaning of Art. 
179, Sch. II, Act XV of 1877, to the Court to take some step 
ia aid of execution of the decree.

Mr. H andley  (with him Mr. T w ida le  and Baboo A  m ind 

Gopaul P a l i t )  for the appellant.
On the l l th  July  1879 the property was attached, and the 

judgment-debtor obtained a postponement of the sale on the 22nd 
August for six months, the attachment remaining in force. After 
the expiry of the six months, the decree-holder took no steps to 
execute the decree until the 1st May 1880, when he applied to 
have the sale proclamation issued, and his present application is 
dated the l l th  April 1883. I  submit the issue of a proclamation 
of sale does not come within clause 4 of Art. 179 of the second 
schedule of the Limitation Act at all. I f  it does come within clause 
4, time runs from 1st May 1880; and, if not, time runs from the 
llth  July 1879, and the application therefore made on the l l th  
April 1883 would be out of time. The lower Appellate Court 
have held that limitation was saved by the application of 1st 
May 1880 ; unless Act XV of 1879 extends the meaning of Art. 
1C7 of Act IX  of 1871, there is nothing to point out that such 
an application as the present is within the Limitation Act. The 
case of Chunder Coomar Roy  v. Bliogobutty  Prosonno E oy  (1) 
lays down that “ an application to enforce a decree” does not 
include applications of an incidental kind. There was no need 
for the judgment-creditor to have made an application for the 
proclamation of sale, the issuing of it should have beeu done by 
the Court as a matter of course, it being one of the ministerial 
duties of the Court to do so* The Code of Civil Procedure no­

il) I. L. K., 3 Calc., 235 ; I C. L. R. 23.
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where provides for'suoh nn application by the judgraentrcrfeditor. 
Ae to wlmt liind of application tails within the words of tlie 
L im itation Aot— see. Jaobraj Singh v. Buhooria Alumdasee 
Koer (1) ; Govind (thunder Goswami v. Hungunmoney (2) • 
Kylasa Qoundan v. Ramasami Ayyan  (£) j Vtthal Janardcth v. 
Villwjiraa Putla Jivav (4) lays down th a t  tlie Limitation Act 
does not apply to application to a Court to do wliat i t  lias no 
discretion to refuse, nor to the exorcise of functions of a  ministerial 
character. I n  Ishoardas Jaffjivandas v. Dosibai (5) the Judges 
agree with tlie two last cited caaea. I t  ia true that in Itadha 
Prosad Singh  v. Sundur L a ll ((3) the C ourt held tha t the deposit 
of nilafneo fees waa a step in aid of execution, but Toree Mahomed 
v. Mulrnmed Maboad Bins (7) lays down tiie contrary. I a  E m  
Chunder Ghowdhry v, Brojo Sundari Debya (8) an application by 
a judguieut-creditor to receive a sum deposited iu Court ia held 

. nofc to be ,f a step in aid of execution.”  There is, however, a ruling 
to the contrary, viz., Venkalarttyalu v. JSfarasimha (9),

Now do tha sections iu the Civil Procedure Oode show tha t tlie 
issue of siicli a proclamation is a nouossary application a t all, oe is 
the proclamation a m atter which the C ourt should, aa a matter of 
course, o f ita own accord see done ? Sections 230 and 235 are 
to be conformed to by the judgm enb-creditor. Sections 245 ,1 248 
249,286 and 287 are to be eonfonhod to by the Courts j the different 
m atters required by these last sections are tho duty  o f the Court, 
and not of the jndg’inenfc-creditor. N ot one of thlese sections lay 
dowii that an application for proclamation o f sale shall be made, 
by the judgm ent-oreditor j th a t being so, can it  therefore bd 
said th a t tho application made on the l e t  May 1880 is “  a step 
talten in aid of exeoution.”

M r. 0 .  C, Mulliek and Baboo Dnrga M ohm  Das for tM 
respondents were not called upon.

The opinion of the Foil Bench, which waa as follows, was. deli? 
vered by

(1) 7 0. X». R., m .  {&) L L, R„ 1 Bom., 316
(53) I, L, R., <31 Onio., 61. (6) t  h. ,9 Oiilc., 044.
(3) I. 11., 4 Sfowl., 172 (7) I. h , Jtt., 0 QaK  730.
(A) S  L. It., 6 Bom., 686. ($ ) 10 G. %  n . ,  '% 12 .

[9) I, L. a ., *  Mad., 174.
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G a r t h , C.J.— I  think it clear tlmt in this case tlie application 
made by the decree-bolder on the 1st of May 1880 for tbe issue 
of a sale proclamation was an application “ to take some step in 
aid of execution” within tlie meaning of clause 4 of Art. 179 
of tbe Limitation Act of 1877.

The language of tbat clause is somewhat more comprehensive 
than that of clause 4 of Art. 167 of the Limitation Act of 
1871, but under either Act I should consider that the application, 
which is the subject of tlie present reference, was not barred 
by time.

I think it very probable that tbe construction which was put 
upon tlie latter clause in  the case of J o o b ra j S ingh  v. B uhooria  

Alumbasee Koer (1) may have been induced by the language of tbe 
Full Bench judgment in the case of C hunder Coomar R oy  v. 
Bhogolutty Prosonno Roy (2).

It was said, I  observe, in tbat judgment that the words “ apply­
ing to enforce the decree” in Art. 167 of the Limitation Act 
of 1871 meant the application (nnder s. 212 of tbe Code) by 
which proceedings in  execution are commenced; hut as I  myself 
took part in that decision, and, in fact, delivered th© judgment of 
the Court, I  am enabled to say that this language was unduly 
narrow, and that it was used with reference to the particular point 
which was then under discussion.

That point was, whether the payment into Court of the costs 
of a proclamation of sale by challan  within the three years, 
coupled with an application for sale, which was made beyond 
tlie three years, was in itself the meaning of clause 4 of Art. 
167 of the Act of 1871.

The Full Bench held that i t  was not, and it was with reference 
to this question that tbe judgment was pronounced. But there 
is no doubt, as I  have said before, tbat the language of our judg­
ment might well have been misconstrued.

I  thiuk it clear that under either Limitation Act, but certainly 
under the Act of 1877, an application, such as was made in the 
present case, is an application either “ to enforce the decree’'  or 
“ to take some step in aid of execution.”

(1) 7 C. L. K., 424..
(2) I. L. E., 3 Calc., 235 j 1 C. L. IS, 23.
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Tlie point tlmt M r. H u n d ley , wbo appeared for the appellant 
in tbis case, did his best to impress upon us was tbis : that tbe 
application to issue a proclam ation being unnecessary b y  law, 
was no application at all. H e contended tbat under s. 287 of 
tbe Code, the Court itse lf was bound to have issued tbe pro­
clam ation, w ithout an y  action being taken on tbe part o f the 
decree-holder.

B u t in this, I  think, lie is in  error; notw ithstanding tbat the 
attachm ent had issued, the proceedings from tim e to tim e for the 
purpose of enforcing the sale m ust alw ays be, and, as a m atter of 
practice, alw ays are, initiated by the decree-bolder.

The Court cannot ascertain o f  its own m otion w hat the wishes 
o f tbe decree-holder are, or what portion o f the property he 
desirea to sell, unless an application is made for that purpose.

A s the rest o f  the Court are also o f opinion tbat the application  
is not barred, and as this appears to be the only question in  the 
case, we thiuk tbat the appeal should  be dism issed w ith  costs.

iAppeal dismissed.

APPELLATE CIVIL.

Before Sir Richard Garth, Knight, Chief Justice, and M r. Justice Beverley.

RAM CHARAN BUHARDAR a n d  o t h e r s  ( P l a i n t i f f s )  v .  REAZUDDIN 
a n d  o t h e r s  ( D e f e n d a n t s )  *

Res-judicata— Issue adrisedly left undecided informer suit.

In  1878 A, as the auction-purchaser of a taluq, sued 35 persons for posses­
sion of a part of this taluq. In  this suit 'the issues raised were—(1) whether 
A  had purchased the whole taluq, or an eight-anna share of tlie right, title 
and interest of the judgment-debtors therein ; (2) as to th e  correctness of 
the boundaries of the taluq as given in the plaint. The Court held that A  
had purchased the right, title and interest of the judgment-debtors in 
the taluq, and as it appeared that some of the defendants were not judg- 
ment-debtcrs, and as it did not appear what portions of the taluq were 
held by the several defendants, the lower Appellate Court dismissed the 
suit, with liberty to the plaintiff to bring a fresh suit within the proper time;

* Appeal from Appellate Decree No. 2517 of 1882, against the decree of 
F. Rees, Esq., Judge of Noakhali, dated 10th of August 1882, reversing 
the decree of Baboo Koruna Moy Banerji, Sudder Munsiff of Soodharam, 
dated the 27th of June 1881.


