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Muthuii JefendiiEt we think lie ought not to get his costs. We
therefore direct that each party do bear his costs

K aedppan
Chew. th.roiighout.

Devadoss, I  K umaeaswami Sastei, J .— I  agree and have n otM n g
KUMiEA* £11. JJswAm usBiui to aau.
Sastei, J .  K .E .

1937, 
March 22.

APPELLATE CIVIL.

Before Mr. Justice Kimamswami Sastri and 
Mr. Justice Bamesam.

X. M. OHOKKALINGAM CHETTIAR (Plaintiff), 
Appellant,

V.

A t . A e . ATHAPPA CHETTIAR (First Dek'endant), 
Respondent.'^

Indian Begi&tration Act {XXI  of 1908)—Bona fide purchase of 
j^roferty for the‘j^urfose of facilitating registration of a 
transaction— Bona fide inclusion of such fr 02 êrty in a, 
mortgage document—Fraud on registration—Yalidity of 
registfotion of the document.

Where a person bona fide hiiys property for the purpose of 
faoilitating registration of a transaction and also hona fide 
includes it in a sale or moitgagej he cannot be held to commit a 
fraud on registration which wonld render tlie whole transaction 
inyalid.

A ppeal  against the decree of T. M. Feench, Subordinate 
Judge of Eamnad at Madura, in Original Suit No. 63 
of 1921.

The material facts appear from the judgment,
A. Kmhmsivami Ayyar (with K. Balasubnihmaiiya 

Ayyar) for appellant.

K. B ashy am Ayyangar for respondent.

* Appeal No. 290 of 1923.



JUDGMENT. omKKi..
LINGAM

This appeal arises out of a suit filed by the plaiofciff 
as assignee of a deed of mortgage. Exhibit A, dated tlie 
14tb June 1913, executed by the first defendant in favour 
of the second defendant, his son-in-law. The assignment 
by the second defendant to the plaintiff is Exhibit B,dated 
the 2 0 th July 1914. The second defendant at the time 
of the execution of E xhibit B also executed a security 
bond Exhibit E, indemnifying the plaintiff. The second 
defendant, according to the plaint, made several pay­
ments which are set out iu the plaint, amounting in all 
to Rs. 12,307-0-3 and the present suit is filed for the 
recovery of the balance of Rs. 6,520-4-6 with costs and 
further interest. The mortgage deed recites the con­
sideration and also states that two items of property 
were mortgaged. One is a house in Devakottai and the 
other is a house in Erode. The house in Erode was pur­
chased under a sale deed Exhibit I on the 13th June 
1913 for Rs. 200 and this was incladed in the deed of 
mortgage. The property purchased under Exhibit I  
was afterwards reconveyed to the vendor under Exhibit
II, and Exhibit III recites that the Rs. 200 for which 
it was reconveyed should be paid to the mortgagee, 
thereby making it clear that on the date of the recon­
veyance the property was treated as subject to the 
mortgage. Two defences were raised for purposes of 
this appeal. It is said that item I, which was the pro­
perty purchased in Erode, was purchased not bona fide 
with the object of acquiring the property but was 
purchased for the purpose of giving jurisdiction 
to the Erode Registrar to register the document, 
that no property was intended to be passed and that 
the transaction was intended for the purpose of effect­
ing n fraud on registration. The other defence is that 
there was no consideration for the mortgage document
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Ohocka- itself as it was executed to prevent the second defendant 
cheiwb fi'om ill-treating or discarding his wife, the d.aughter of 
athappa the first defendant. The Subordinate Judge found both 
ĤETTiAB. points in favour of the defendant and dismissed

the suit. We shall first deal with the question of con­
sideration.

‘Their Lordships then dealt with the evidence and 
concluded that the mortgage document “was supported 
by consideration and then proceeded as follows :— ]

The next question for consideration is as regards the 
validity of the registration. The case for the respondent 
is that there was no intention to purchase the property, 
that no consideration was paid for it and that the whole 
transaction was a device to get Exhibit A executed and 
registered at Erode. There is no doubt that the parties 
wanted to get the document registered at Erode. But 
the question is whether in effecting that intention they 
really did anything which would invalidate the docu­
ment, It will be a broad proposition unsupported by 
any authority to say that where a person b o 7 ia  fide buys 
property for the purpose of facilitatiD g registration of a 
transaction and also b o n a  fide includes it in a sale or 
mortgage, that he commits a fraud on registration, 
which would render the whole transaction invalid. In 
such a case nobody is cheated. There is the intention 
to buy the property. The title of the property is in the 
person who conveys it, or mortgages it. Under the 
Registration Act a copy of the registered document is 
sent to the other district where the other property is 
situated and the mere fact that a man wants to facilitate 
a transaction should not in our opinion render the 
transaction invalid if there is no other objection to the 
transaction. In cases where a non-existing property is 
mentioned or in cases where property which is existing 
but which does not belong to the mortgagor or vendor

802 THE INDIAN LAW REPORTS L



is mentioned or in oases where tlie parties enter into a ohohi-
^ LINGAM

nominal transaction witliout any intention o f title Ohettuk 
passing and j§ t  the sale is registered, in sucli cases it Athappa

O h e t t i aB
may be said that there is a fraud with the object of 
defeating the provisions of the Registration Act. Here 
both the parties were aware of what was going on and 
nobody is cheated by it. Having regard to the evidence 
we are not justified in holding that there was no 
intention to purchase the property and include it under 
the mortgage. The fact that in our opinion weighs 
against the theory of any intention to defraud is that 
the reconveyance is about a year after the purchaf^e and 
the reconvejance expressly states that the Rs. 2 0 0  

which is the consideration for the reconvejance is to go 
in discharge of the mortgage debt. When we look at 
the case from the point of view of the recitals in the 
document it is difficult to hold that there wa=J no 
intention to include the property under the mortgage 
security. Where a person “  includes ” the property in 
the mortgage security and asks the transferee to pay the 
Rs. 200 in discharge of the mortgage debt his intention 
is clear that the property should be included in the 
mortgage. Against this what have we got ? W e have 
only the statement of the 1 st defendant and the state­
ment of the vendor, who has himself transferred the 
property to some third person. There is nothing against 
his interest now because even if his evidence ia 
disbelieved, he still remains the owner of the property 
competent to transfer it. We cannot say that the 
evidence of this D .W . 1 is entitled to any credit having 
regard to the recitals in the document. In the view we 
take of the case, we think it is unnecessary to consider 
the cases quoted by Mr. Bash yam Ayyangar for the 
respondent. We think that the plaintiff has proved his 
case. W e reverse the decree of the Subordinate Judge
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CnoKKA- with costs here and the Court below. There will be the
Chettiar asaal niortgage decree to the plaintiff for the amount
aieappa claimed with interest from the date of plaint till the
chkttiae. realization.

Time for redemption is six months from this day.
E.-R.
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APPELLATE CIYIL.

Before Ur. J u s t ic G  Odgers mid dir. Justice Onrgenven.

1927, HAJI SHAKOOE GANI SAIT ( P lain tifj?)
March 2,

•-----------------  V .

THE B.l.S.N. Co., Ltd.̂  by Agents, BINNY & Co.
(M a d r a s ) ,  L t I). ( D e f e n d a n t s ) .*

Bill of Lading—Exemption for loss, etc., in respect of re- 
shipped 0)' re-exported goods ” — Sugar once imported into 
Gcdcutta from Java but exported from Calcutta to Madras 
in another ship.

A  clause in a bill of lading exempted the shipowner from 
liability for any loss in respect of ''‘ re-shipped or re-exported 
goods.

Held, that the re-sliipment or re-exportation need not be in 
the course o£ the voyage covered by the bill of lading, and that 
sugar which had been once imported into Calcutta from Java and 
from there shipped by the shipper to Madras in the bags in 
which the sugar had come from Java was “  re-shipped and 
re-exported ■” within the meaning of the above danse.

Case stated under section 69 of the Presideucy Small 
Cause Courts Act in New Trial Application No. 2 0 1  of 
1925 preferred against the decree in Suit No. 2129 
of 1924.

The facts and the material clauses of the bill of 
lading are given in the judgment.

7. Thiyagarajan for plaintiff.— The defendant company 
is liable for slackage as the goods are' not re-shipped or

* Referred Case No. 9 of 1926.


