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APPELLATE CIVIL.

Before Mr. Justice Rumaraswamsi Sastri and
Mr. Justice Curgenven.

SATRAJT DONGERCHAND FIRM (First Prarnrirr),
APPELLANT,

V.

MADHO SINGH avp avormEr (DEFENDANT AND
SrcoNp Praivtier), RESPONDENTS.*

Pensions Act (XXTII of 1871), ss. 3, 11 and 12-—Political
pensions, meaning of—Political prisoner under Regulation
IIT of 1818—Allowance granted by Government of India to
such prisoner—Arrangement between Government of India
and Foreign State (Panna State) that the allowance should
be paid by the latter into Government treasury for payment
—Allowance, whether ceases to be political pension— Pen-
sions Act, applicability of —Agreement by the pensioner with
his creditor, empowering lutter to draw amounts from time to
time in discharge of his debt—Validity of —Tramsfer of

1926,
December
14,

Property Act (IV of 1882), sec. 6, clauses (d) and (g)

~—8pecific performance of agreement, suit for, whether
maintainable.

A pension payable to a political prisoner by the Government
of India under a statutory obligation to maintain that person as,
for instance, under Regulation IIL of 1818, does not cease to

be a political pension because the Government of India under

some arrangement gets a foreign State to remit the amount
to the Government Treasury for payment, but falls under the
Pensions Act (XXIII of 1871).

An agreement entered into by such a pensioner with his
creditor irrevocably empowering the latter to draw the amounts
from the Treasury from time to time in discharge of his debt
and to pay a portion to the pensioner, is void under the provi-
gions of the Pensions Act (XXIII of 1871), as well as under
gection 6, clauses (d) and (g), of the Transfer of Property Act,
and cannot be specifically enforced.

* Appeal No. 141 of 1928,
534
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Muthusami Naidu v. Prince Alugia Manavaly Samals Raga,
(1903) T.LR., 26 Mad., 423, followed ; Bishambur Nath v.

- Imdad Ali Khon, (1891) I.L.R., 18 Cale., 216 (P.C.), explained ;

Rajindra Narain Singh v. Sundara Bibi, (1925) LLR., 47
AllL, 885 (P.C.), distinguished.

Areran against the decree of H. R. Barpswurn, District
Judge of Bellary, in Original Suit No. 17 of 1926.

The material facts appear from the judgment.

B. Somayya for appellant.—Though a right to future
maintenance sannot be attached or transgferred, the Court
will grant equitable execution: See Rajindra Narain
Singh v. Sundara Bibi(l). 'This is not 2 case of political
pension, as the money-allowance was not paid out of the
revenues of the Government of India but out of the
amount paid by the foreign State (Panna Darbar).
See Bishambar Nath v. Imdad ALl Khan(2), which gives
a definition of political pension.

C. Sumbasiva Rao (with him T. M. Vemuyopala
Mudaligr) for first vespondent.—The pension need not
be paid by the British Indian Government out of its
revennes, in order that the pension may be a political
pension. It is enough if the Government of India is
responsible for the payment: See Dishambar Nuth v.
Imdad Ali Khan(2); and Muthusami Noidu v. DPrince
Alagia Manavela Samale Raja(3). This is a political
pension under section 6 (g) of the Transfer of Property
Act as well as tho Peusions Act, and is not assignable.
Further, it is a purely personal allowance restricted in
its enjoyment to the grantee personally and falls under
section 6, clause (d) of the Transfer of Property Act,
and cannot be transferred. '

In any event specific performance of the agreement
cannot be granted in this case. Section 22 of the Specific

(1) (1925) LLR., 47 AlL, 385 (P.C.).
(2) (1891) LL.R,, 18 Calo,, 218 (P.C.), at 923,
(8) (1803) LL,R., 26 Mad., 423.



von 1] MADRAS SERIES 713

Relief Act makes the relief discretionary; specific Sirmax
enforcement of an agresment to give a security cannot cmaxe Fmx
) . . . LS
be directed ; there was no expectation raised in the upmo

. . SINGH,
creditor, when he took up the promissory notes.

JUDGMENT.

Kovaraswaur Sagtri, J.—The Maharaja of Panna Xussea
who is the respondent was deposed by the Government Sasmt, .
of India who acting under the powers given to it by
Regulation 1IT of 1818 directed that the ex-Maharaja
should be confined as a State prisoner in Bellary.
Exhibit X refers to the proceedings of the Government.
An allowance was fized for his maintenance as required
by Regulation IIT of 1818 and this allowance was
ultimately increased to Rs. 2,000 a month. It appears
from the exhibits filed in this case that the allowance
was sent to the Collector of Bellary by the Panna
Darbar and was being disbursed by him. The ex-
Maharaja borrowed moneys under three promissory
notes, from the appellant. Under Exhibit A, dated the
10th of January 1924, he promised to pay Rs. 20,000,
under KExhibit B, dated the 20th October 1924, he
promised to pay Rs. 28,000 and under Exhibit C, dated
the 18th of April 1925, he promised to pay Rs. 2,000.
There is a dispute as to the amount which was actually
advanced, the ex-Maharaja pleading failore of con-
sideration for a large portion of the amounts eclaimed
under the three promissory mnotes. It 1is, however,
unnecessary to congider in this appeal what the actunal
amount due would be. In order to enable the appellant
to recover the moneys lent by him the ex-Maharaja
executed a power-of-attorney Exhibit D, dated the 10th
of January 1924, in favour of the appellant firm. In
Exhibit D, he anthorizes the appellant firm to be his
true and lawful agent and to sign and receive on hisg
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gamant behalf from the Bellary Treasury allowances that would

caavp Frv becoms due to him each month and to disburse the
im0 amount on his behalf and he agrees to ratify and confirm
BINGH.

2% all acts done on his behalf by the appellant firm. Some
Kotss- differences arose after Exhibit D, but they seem to
Sasteh I ve been composed and on the 22nd of March 1925

the ex-Maharaja wrote Exhibit H, to the Treasury
Deputy Collector, Bellary, stating that he had settled
his differences with the appellant flem and vequesting
the Deputy Collector to continus the payments to the
appellant firm under the power-of-attorney alveady
given. The ex-Maharaja requests the Depuby Collector
to pay the appellant the allowance for 45 months
consecutively from the Ist of April 1925 as per
the power-of-attorney executed by him. Ie says that
he would not ask the payment to be made to any other
person during that period. On the date of Exhibit A,
the ex-Maharaja also ezecuted an agreement Hxhibit F,
as to how the debt was to be discharged. He promises
to pay the sam of Rs. 20,000 by instalments of
Bs. 800 to Ra. 1,000 every month commencing from
February 1924 and in order to secure the regular pay-
ments of the instalments he anthorizes the appellant
firm to draw the monthly allowance from the treasury
and pay themselves the amount. On the 15th of
April 1025 he writes Exhibit G, to the appellant firm
promising not to cancel the power-of-attorney till their
debt is discharged on the instalment system and he
authorizes them to draw his allowance from the
Government treasury, pay themselves the instalments
due and to pay over the balance to him. On the 30th of
August 1925 he addressed Exhibit H to the Treasury
Deputy Collector of Bellary withdrawing the power-of-
atborney. Owing to his withdrawal of the authority
given, the Collector declined to pay the allowance
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to the appellant and referred him to a suwit to enforce Sireat
any remedies which he may have. The present suit cmawo Firx
was filed by the plaintiffs for specific performance of Jsulzzio
the agreement by the ex-Maharaja to allow the appellant ——
firm to draw the allowance payable to him from the ey
treasury, pay themselves the amount due to them and ™7
hand over the balance to the ex.-Maharaja. Various
defences were raised but it is only necessary to consider

the pleas that the suit is barred as the amount payable

is a political pension under Act XXIIT of 1871, that it

is not liable to be attached or transferred both under

the Civil Procedure and the Transfer of Property Act

and that specific performance ought not to be decreed of

the arrangement set out in the plaint. The District

Judge was of opinion that the Pensions Act (XXIII of

1871) did not apply as the allowance was not paid by

the British Government but by the Panna Darbar. He

was also of opinion that section 60, Civil Procedure

Code, and section 6 of the Transfer of Property Act

would not apply. He however held that the agreement

wag not specifically enforceable as damages would be

an adequate relief.

The first question is as to the nature of the allowance
which is payable to the ex-Maharaja of Panna. The
ex-Maharaja was a political prisoner detained under
the provisions of Regulation III of 1818, The Regula-
tion casts on the Government of India the duty of
making an allowance for the maintenance of a person
interned under its provisions. I find it difficult to see
why such an allowance should not be a political pension
simply because the Government of India on whom the
duty is cast by the law arranges with the Panna
Darbar instead of paying it out of its own funds. It
seems t0 me to be clear from the exhibits filed in this
case that the allowance payable to the ex-Maharaja by
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the Government was by some arrangement between the

cwarn Py (3overnment and the Panna Darbar paid by the Panna

»,
ManrO
Sixca.

Kunana-
SWAME

SasTRY, J.

Darbar into the Government treasury for the purpose
of being disbursed to the ex-Maharaja, 'The Pensions
Act (XXIIL of 1871) refers to pensions and grants by
Government of money or land revenue. Section 3 only
defines * grant of money or Jand revenue ” and says that
it includes auything payable on the part of the Govern-
ment in respect of any right, privilege, perquisite or
office. It does not define the word “pension,” nor is
there anything in the Act which says that the pension
must be paid from the British revenues. Scebion I1
expressly states that no pension granted or continued by
Government on political considerations, or as a compas-
gionate allowance and no money due or to become due
on account of any such pension or allowance shall be
liable to seizare, attachment or sequestration by process
of any Cowrt in British India at the instance of a
creditor, for any demand against the pensioner, or in
satisfaction of a decree or order of any such Court.
Section 12 makes assignments in anticipation of pension
void. It seems to me that thers is nothing in the
Pensions Act to exelude allowances granted by the
British Government to political prisoners from its
operabion in cagses where the British Government by
some arrangement with a foreign State collects the
allowance which it fixes from the foreign State. I
think the present case falls under the Pensions Act. In
Muthusami Naidu v. Prinse Alagia Manawala Semala
Ruja(1), it was held that the pensions granted to the
descendants of the Kings of Ceylon who were residing
in Tanjore were political pensions exempt from attack-
ment under section 266 (g) of the old Civil Procedure
Code which corresponds to section 60 (g) of the present

(1) (1903) LL.R., 28 M d., 42 8.
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Code. Bewsox, J., was of opinion that pensions granted Saman
or paid by a State for reasons of State do not lose their cmaND Bixit
character as political pensions by reason of any arrange- lf&f:l:f
ments for the purpose of the payment made by the —
Government with somebody else, and that section 266 e
does not restrict the exemption to political pensions seorin I

granted by the Government of India.

Reference was made by the vakil for the appellant to
Dishambar Nalh v. Indad Ali Khan(1), in support of his
contention that in order to constitute a payment of
political pension it should be paid directly by the
Government oubt of its own funds and the following
observations of their Lordships of the Privy Council
were relied on:

“ It is probable (although the point is not one which it is
neeessary to determine in this case) that the enactments of
gection 266 (g) of the Code were not meant to cover pensions
payable by a foreign State, when remitted for payment to their
pensioner in India but these enactments certainly include all
pengions of a political nature payable directly by the Govern-
ment of India. A pension which the Governnent of India has
given a guarantee that it will pay, by a treaty obligation
contracted with another sovereign power, appears to their Lord-
ghips to be, in the strictest sense, a political pension. The
obligation to puy, as well as the actual payment of the pension,
mugt, in such ecircumstances, be ascribed to reasons of State
policy.” ‘

The pensions which are referred to by their Lord-
ships payable by a foreign State are evidently pensions
which the British Government was under no obligation
to pay but which were remitted by the foreign State for
payment to their pensioner resident in India. There is
nothing in the observations of their Lordships to show
that a pension payable to a political prisoner under a
statutory obligation to ma‘ntain that person ceases to

(1) (1891) I.L.R., 18 Cale., 218 (P.C.).
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be a political penswn because the Government of India

cuaxp Fisx yyder some arrangement gels a foreign State to remib

N mac

SINGE
KoMaRra=

SWANI
Sasres, J.

the sum to the Government treasury for payment. In
this case the Pamna Darbar makes the payment by
reason of some agreement or understanding with the
Government of India and any arrangement between
the Government of Tndia and the Panna Darbar would
in my opinion not affect the question as to the allowance
being & political pension. Moreover as pointed out in
the 26 Madras case the word “ political pension” is a
general term and the source from which the money is
derived is mnot an element which should be taken into
consideration 8o long as the payment is made by the
Government through its treasury. The cases to which
reference was made by appellant’s vakil do not touch
the present case. In Runce Annapurni Nacliar v.
Swaminatha Chettiar(1), the question arose as to whether

- future maintenance payable to a Hindu widow can be

attached and it was held that a right to future main-
tenance was not property within the enabling words of
gection 6 of the Transfer of Property Act, or an interest
in property restricted in its enjoyment to the owner
personally within the meaning of paragraph (d), and the
mere fact that a transfer is not recognized by the
Transfer of Property Act is not conclusive on the ques-
tion of the validity: In Subrapa v. Krishna(2), the ques-
tion was whether the right of a widow to future
maintenance under a registered deed and charged on
immovable property is capable of being transferred
before the maintenance became due, and it was held that
the right ander a contract to a definite amount for
future maintenance is property within the enabling words

(1) (811) LL.R, 34 Mad, 7. (2) (1623) LL.B,, 46 Mad,, 639 (B.B.).
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of section 6 of the Transfer of Property Act but [Sirean
that the question still remainsd whether it was an oD Frus
interest in property restricted in its enjoyment to the Mavro
owner personally and that this question is not one  —
capable of a gencral answer buat muast depend upon the Ii‘i;’,;‘;i‘f'
facts of each case to be ascertained from the wording of Suseat, J.
the document and the surrounding circumstances ab the

time of its execution. Asad Ali Molla v. Haidar Ali(1)

was a case where a decres for maintenance was
assigned. These cases in my opinion do not cover the
question now raised. It 1s clear that the amount
payable to the ex-Maharaja is not an amount that has

been fixed by any decree or order of Court nor is the
amount given to him from time to time one which he

could claim as a matter of right but it is in the discre-

tlon of the Government to allow such a sum as it thinks

proper. It is open to the Government to reduce the

sum to any figure which it thinks proper and the ex-
Maharaja would have no legal redress. Thereis, there-

fore, very little analogy between the cases of political
pension granted under Regulation ITT of 1818 and cases

of maintenance which under Hindu Law is payable to a

widow or to a junior member of animpartible estate. I

am also of opinion that section 6 of the Transfer of
Property Act would prevent the assignment of a political
pension. Clause (d) prohibits the transfer of aninterest

in property restricted in its enjoyment to the owner
personally and clause (g) states that stipends allowed to
military and civil pensioners of Government and politi-

cal pensions cannot be transferred. I have already

given my reasons for holding that the allowance granted

to the ex-Maharaja is a political pension. I think it is

also restricted in its enjoyment to the owner personally.

(1) (L910) 12 C.L.J,, 280.
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as Regulation IIT of 1818 expressly states that the
allowance is to be for the maintenance of the political
pensioner and for that purpose only. Reference has
been made to the recent decision of their Lordships of
the Privy Council in Rajindra Narain Singh v. Sundara
Bibi(1), where their Lordships observed that the
proper remedy in a fit case where a person wants to
proceed against a maintenance grant is to get a Receiver
appointed for the realization of the rents and profits of
the property, with directions to pay out of the same a
sum sufficient and adequate for the maintenance of the
judgment-debtor and his family and apply the balance
towards the liquidation of the decres. In this case the
property proceeded against in execution of the decree
wag an amount due to the judgment-debtor out of the
rents and profits of immovable property granted to him
in lieu of maintenance without power of transfer, and
their Lordships, while holding that such a right is not
attachable and liable to be proceeded against, point out
the remedy which in their opinion was the proper one
in a fit cage, Their Lordships in this case indicate a
remedy which might be available to a decree-holder in a
fit case, where he has obtained a decree against the
judgment-debtor and seeks to procesd by way of exe-
cution against the properties which are assigned to him
for maintenance. But this is no authority for holding
that the Court can grant specific performance of an
agreement enabling a person to draw a political pension
and appropriate the whole or any portion of it towards
the payment of a debt. What we are concerned with.
is the right to enforce specific performance of a contract
like the present. I am of opinion that specific perform-
ance wag rightly refused by the Distriet J adge.

(1) (1925) LLR, 47 All, 385 (P.C ).
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The appeal fails and is dismissed with costs of the
first respondent.

Cureenven, J.—This appeal arises out of a suit insti-
tuted by two Marwadi firms doing business at Bellary
against the ex-chief of Panna, who since 1902 has
resided at that place as a State prisoner. On 10th
January 1924 the defenlant executed to the plaintiffs a
promissory note for Rs. 20,000 and, on the same day,
two other documents, (1) a power-of-uttorney, Exhibit
D, appointing the first plaintiff his agent for the purpose
of drawing his monthly allowance of Rs. 2,000 and (2)
an agreement to pay the loan of Rs. 20,000 in monthly
tustalments of Rs. 800 to Rs. 1,000 and not to revoke
the power-of-attorney until the whole was paid. The
defendant subsequently borrowed further sums of
Rs. 28,400 and KHs. 2,000 from the plaintiffs, and event-
nally resiled from his agreement, securing payment to
himself of the whole allowance by the local treasury.
The suit was accordingly brought for specific perform-
ance of the agreewent, and for an injunction restrain-
ing the defendant from drawing the allowance in
violation of the terms of it. A number of issues were
raised, but the broad question we are now concerned
with is whether the contract between the parties is of
such a nature that specific performance of it should be
decreed.

The three documents executed on 10th January 1924
are to be read ags components of a single transaction,
and it has not been seriously disputed that they created
an agency coupled with interest, or that the right to
exercige such an agency may, in suitable eircumstances,
be specifically enforced. The interest which the
defendant purported to transfer at the same time as he
croated the agency was a right to a portion of each
succeeding month’s allowance, as it fell due, The

SATRAJL
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BiNGH,

CURGENYEN,
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Sarman question which immediately arises is whether the allow-

Dox6ER- . a7t :
caaxn Fnx gance, while still in prospect, was alienable.

v- ‘ ] ;
Spao Under paragraph (d) of section 6 of the Transfer of

conrons, PrODOItY Act “ an interest in property restricted in its
d. enjoyment to the owner personally canuot be transfer-
red by him,” and under paragraph (g) of the samo
section political pensions cannot be transforred. Dealing
first with the former clause, the application of this
provision to aright of future mrintenance was considered
in Banee Annapurni Nachiar v, Swaminatha Chettiar(1),
and it was held that such a right was neither property
within the enabling words of section 6 nor an interest
in property restricted in its enjoyment to the owner
personally within the meaning of paragraph (4) so that
the question had to be considered apart from the pro-
visions of the Act. That was a case of a Hindn widow’s
maintenance allowance, and upon a similar case arising
in Subraye v. Krishna(2), a reference was made to a
Full Bench on the ground that the decision in Rance
Amnapurni Nachiar v, Swaminatha Chettiar(1l) appeared
to be at variance with section 6 of the Transfer of
Property Act. While deciding that in the particular
jmstance in guestion the widow’s right to future
maintenance was inalienable, the Full Bench abstained
from pronouncing upon the general question, holding
that each such case must be examined for an answer
to the question whether the right is restricted in
its enjoyment to the owner personally. I propose,
therefore, to apply this test here. The defendant is a
State prisoner, placed under restraint **in conformity
to the orders of the Governor-General in Council
and the provisions of Regulation III of 1818* ag
the warrant filed as Exhibit XI in the suit shows.

() (911) TLR. 36 Mad, 7, (2) (1928) LLE., 46 ¥ad., 650 (F.B.),
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As cuch he is in receipt of the allowance in question,
and if we turn to the regulation we find in the preamble
an expression of the need, that, in the case of every
State prisoner, ¢ suitable provision be made for his
support according to his rank in life > and in section 7
that the officer in whose custody the State prisoner is
placed shall take care that the allowance fixed for his
support is duly appropriated to that object. Itis true
that an attempt has been made to argue that, because
the allowance is met from the revenues of the Panna
State, and not of the Government of India, it is not such
an allowance as the regulation provides for, but we
have not to look to the source but to the authority, and
though the Panna Darbar may formally sanction or
approve the rate of maintenance, there can be no doubt
that it is the Government of India which had made
itself responsible for ensuring that it is furnished. I
think therefore that this allowance is subject to the
provigions of Regulation III of 1818, and the words
I have quoted show clearly that it i3 to be appropriated
to the support of the State prisoner, and to no other pur-

SATRATI
Doncire.
CHAND Finm

MavHa .
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CURGENYVEN,
3.

pose. The Government, having regard to the defendant’s

rank, have fixed this allowance at Rs. 2,000 per mensem,
and it is not open to him to defeat the purpose of that
arrangement by alienating a portion of it and contriving
to live on the remainder, nor is it open to the Court,
whether directly or indirectly, to enforce such an
alienation. That the future instalments of maintenance
are inalienable is elear. I think, from another considera~
tion, that neither the allowance-holder nor his alienee
can enforce by process of law the payment of the
allowance. If the Government of India chose to revoke
the allowance to-morrow, or to reduce it by one-half,
they would be free to do so. The recipient has no such
enforceable right as, for instance, the widows had in the



SATRAJI
DOKXGER-

724 THE INDIAN LAW REPORTS [VOL L

cases above cited, and the consequence is that he had

cuann Fird nothing bevoud an expuctatlon to transfer. On this
Y.
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ground it cannot be said that there was a traunsfer of
property within the meaning of section 6 of the Transfer
of Property Act. And, whether or not that be a
conclusive argument against its transferability, the fact
that the grant is revokable at the will of the grantor
shows plainly, I think, that it was intended to be purely
personal to the grantee.

These considerationsappear to be sufficient to dispose
of the plaintiffs’ claim, which may also, in my view, be
successfully resisted on the ground that the allowance
is in the nature of a political pension, and so is inalien-
able under paragraph {g) of section 6. Reference may
be made to Muthusami Navdu v. Prince Alagic Manavala
Samale Raja(1) for a refutation of the argnment that
because the source from which the payment is made is
not the Government of India’s revenues—in that case
the funds were provided by the Ceylon Government—
the allowance is not a * political pension ” within the
meaning of the proviso to section 60 (1) of the Code of
Civil Procedure, or, as here, section 6 of the Transfer of
Property Act. The same case is authority for holding
that for a pension to by ¢ political ” it must be granted
or paid by a State for reasons of State, which appears to
apply to the allowance now in question.

There remains the point whether, assuming the
allowance to be alienable, the claim to specific perform-
ance 18 such as the Court should allow. Under para-
graph (u) of the proviso to section 60 (1), Code of
Civil Procedure, a right to future maintenance is not
liable to attachment or sale under a docree of Court,
and I do not think that a Court, which has discretion

(1) (1508) I.L.R., 26 Mad,, 423,
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whether or not to enforce specific performance, should
permit a creditor to achieve by one means what he is
debarred from doing by another. The force of this
argument is not, I think, weakened by the circumstance
that as was held by the Judicial Committee in Rajindra
Narain Singh v. Sundara Bibi(1), a decree-holder may
in a fit case, obtain what is known as equitable exe-
cution by the appointment of a receiver to realize and
distribute the debtor’s income according to the Court’s
directions. In deciding whether to permit such a
course the Court, I conceive, would be gnided by much
the same considerations as would weigh with it in
graunting or refusing specific relief; and what would be
a *“ fitting case” from the one point of view would be
equally so from the other. It is accordingly no answer
to say that the Court has jurisdiction to apply this
method of execution.

I agree that this appeal should be dismissed with
costs of first respondent.

KT

) (1025) LL.R., 47 AlL, 385 {P.0.).
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