
820 T H E  IN D IA N  L A W  R E P O R T S. [.VOL. X .

1884 
J u n e  10.

Befon Sir Richard Garth, Knight, Chief Justice, and Mr. Justice Beverley. 

NUDDYARCHAND SHAHA a n d  o t h e e s  ( P l a i n t i f f s )  v . MEAJAN
AND ANOTHBE (D EFEN D A N TS).*

Encroachment by tenant—Landlords' right—Encroachment acquiesced in
by landlord.

I f  a tenant during liis tenancy encrpachea upon the land of a third 
person, and holds it with hia own tenure until the expiration of tho 
tenancy, he is considered to have made the encroachment not for his 
own benefit, but for that of bis landlord; and if he haa acquired a title 
against the third person by adverse possession, he ha? acquired it for his 
landlord and not for himself.

This was a suit brought to recover possession of 3£ cottahs of 
laud.

The plaintiffs were taluqdars and claimed the land as belonging 
to their ancestral taluq which they held under defendant 
No. 2.

Defendant No. 1 stated that the plaintiffs had never been 
in possession of the land, and that he (defendant No. 1) had been 
put into possession by the defendant No. 2, who was hi* 
zemindar.

The Munsiff found that the laud did not belong' to the plain
tiffs’ taluq ; but considered that it belonged to defendant No. 2, 
and that as it adjoined other lands of the plaintiffs, they had at 
some time or other appropriated it by encroachment. But he 
further held that the plaintiffs had occupied the land for more 
than twenty years, and that they had therefore acquired a valid 
title both against defendant No. 1, and defendant No. 2 their 
landlord.

Defendant No. 1 appealed to the Subordinate Judge, who held 
that the plaintiffs’ case had been that they occupied the land as 
iueluded within their own taluq held under defendant No. 2, 
but that having failed to prove that the land was so included in 
their taluq, they could not be permitted to turn round aud plead

0 Appeal from Appellate Decree No. 2559 of 1882, against the decree 
of Baboo Dwarka Nath Mitter, Officiating Additional Subordinate Judge of 
Mymensing, dated the 0th of September 1882 ; reversing the decree of 
Baboo Jagat Chandra Das, Munsiff of Issurgunge, dated the 13th Juua 
1881.
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adverse possession against tlieir own admitted landlord ; and ho 
farther held that the defendant No. 1 was in possession apparently 
with tho consent of the landlord, and that unless they could show 
a better title, they could not eject them j he therefore reversed 
the decision of the Munsiff.

The plaintiffs appealed to the High Court.

Baboo Dwarkanath Chakravati for tbe appellants.

Baboo Joygopal Ghose for the respondents.

Judgment of the High Court was delivered by
G arth , C.J., who, after stating the facts, continued.—I t  has 

been contended on appeal that tbe Subordinate Judge was 
wrong ; and that as it has been found that the plaintiff had 
been in possession of the land for upwards of 12 years, paying 
no rent for it, and as the land did not form part of his taluq, 
lie must be considered as having held it adversely to his landlord; 
and as he has held it in this way for more than 12 years, he has 
acquired a title to it by limitation.

This case, therefore, directly raises the question, what the law 
of this country is with regard to encroachments made by a tenaut 
upon his landlord’s property.

There is no doubt whatever that by the English law, an 
encroachment made by a tenant upon land adjoining to, or even 
in the neighbourhood of, his holding, is presumed, in the absence 
of strong evidence to tho contrary, to be made for the benefit of 
the landlord. See the recent cases of the Earl o f Lisburne v. 
Davies (1) and Whitmore v. Humphries (2).

And this rule applies to all land so encroached upon, whether 
the landlord has any interest in it or not. I f  a tenant during 
his tenancy encroaches upon tbe land of a third person, and bolds 
it with his own tenure until the expiration of the tenancy, he is 
considered to have made the encroachment, not for his own 
benefit, but for that of his landlord ; and if he has acquired a 
title against the third person by an adverse possession, he has 
acquired it for his landlord, and not for himself. (See Kingsmill

(1) L. E., 1 C. P., 259. (2) L. R., 7 C. P., 1.
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v. M illard  (1); Andreivs v. H ailes (2), and this doctrine appears 
to have been adopted here in the case of Goroo■ Doss R oy  v. Issttr 
Chunder Bose  (3), as well as in other cases.

I t  is true, that by the English Law, if it could be distinctly 
proved that the tenant made the encroachment adversely to his 
landlord, an adverse possession for 12 years might then give the 
tenant a title by limitation and probably that would be s& in 
tbis country.

.But that was clearly not the case in this instance, because the 
plaintiff himself in his plaint claims the land in question as pa rt 
o f  his tahiq.

The only possible ground, ns it seems to us, upon which a 
person iii the plaintiff’s position could claim to retain possession 
of tlie land so encroached upon, would be, that the landlord had 
either expressly or impliedly acquiesced in the encroachment; 
or, in other words, that ho had allowed the tenant to add the area 
encroached upon to his holding.

I t  might be supposed from the language of the judgment in the 
case to which we have last referred tbat the learned Judges there 
intended to lay down the rule more broadly, and to say that iu all 
cases, whether the encroachment were made with or without the 
landlord’s consent, the tenant making it had a right to retain the 
land so encroached upou till the end of .his tenancy. But we 
have consulted our brother Mitter as to this, and we find that it 
was by no means the intention of the Court in that case to lay 
down the rule thus broadly.

I t  would indeed seem strange if, as a matter of law, a tenant 
were allowed, without his landlord’s perm ission, to appropriate 
any land which adjoins his own tenure, and then when his 
landlord complained' of the trespass, and required him to give 
the land up, he were allowed to take advantage of his own 
wrong, and insist upon retaining possession of it, until the expi
ration of his tenure.

In  this particular case, however, it was no part of the plaintiffs’ 
case that the zemindar, either expressly or impliedly, had con
sented to the encroachment. His case in the first instance was,

(1) 11 Ex., 313. (2) 2 E. & B., 349.
(3) 22 W. E., 247.
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(lint the land in question formed part of bis original taluq. 
That has been negatived by both tbe Courts.

He then contended tbat be bad held it adversely to bis land
lord ; but that, for the reasons already given, we have found to 
be untenable.

The result therefore is that the appeal must be dismissed with 
costs.

Appeal dismissed.

PULL BENCH REFERENCE.

Before Sir "Richard Garth, Knight, Chief Justice, Mr, Justice Mitter, Mr.
Justice McDonell, Mr. Jus tke Prinsep, and Mr. Justice Wilson.

I1UBRY MOHUN RAI ( P l a i n t i f f )  v . GONESII CHUNDER DOSS 
a n d  o t h b b s  ( D e f e n d a n t s . ) *

B'ndu law—Repairs to houses held by a Hindu lady having a life interest — 
Credit—Death of life tenant before payment—Liability of estate fo r

the debt.

A daughter succeeding to the estate of her father ordered a quantity 
of lime for the purpose of making repairs to certain houses on tlie estate ; 
the repairs were completed, but the lady died before the debt contracted 
by her for the lime had been paid off.

At the time of her death there remained outstanding a large sum due aa 
rent, which the lady had neglected to collect daring her lifetime.

In the suit brought by the creditor against the heir of the lady, and the 
reversionary heirs of her father’s estate (into whose hands the estate had 
passed), in which he asked for a decree—(1) against the estate in the hands 
of the reversioners ;'and (2) sought for payment out of tho rents uncollected 
in the lady’s lifetime, or in the alternative, that the lady’s personal 
estate might be held liable : On a reference being made to a Full
Bench, as to whether the plaintiff could enforce his claim against the estate 
in the hands of the heirs of Raj Chunder generally, or as against tlie 
amount of rents, which accrued due to the lady and which remained 
uncollected ;

Held by Miti&r, McDonell and Prinsep, J J ., (Garth, C.J., and Wilson, J., 
dissenting) that the plaintiff was certainly entitled to be paid out of the 
arrears of rent since collected, but-that he also was entitled to enforce bis 
claim against the heirs of the last full owner of the estate generally.

Full Bench Reference on a judgment of Norris, J., dated 19th July 
1833.
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