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SABjsraei restored with ooats tlirougliout. In  tliis ju d gm en t the
SWAiJI ^ ^

V. C hief Justioe concurs.

R e i l l y ,  J.—I a g r e o  that t t e  suit should be dismissed 
eeimy, j. witli costs tlirougliout and that Exhibit 1 does not 

require registration either as an instrument of trust or 
as a gift deed. The trust to which, it relates is a religi­
ous trust. The gift to which it refers appears to have 
been made otherwise than by Exhibit I ; and, if it 
■were intended to be made by Exhibit I, then, as it was 
not a gift to a “ living person ” within the meaning of 
section 5 of the Transfer of Property Act, the doomnent 
would not x-equire registration.

K.K.

APPELLATE CIVIL— FULL BENCH.

Before Mr. Justice Kumamswami Sastri, Mr. Justice 
Eamesa.m and Mr. Justice Beasley.

1927. N A R A Y A N A  A Y Y A N Q A R  and  2 others

( P lain tipfs )j P e titio n ees ,

V.

K. YELLAOHAMI AMBALAM and another (D ejs'Endam’s).
R espondents.*

Gliit Fund, f  romotion o f— ‘ Lottery  ̂ within sec. 294-A , Indian 
Penal Code— Watering Contract ’ within sec. 30 o f the 
Contract Act.

The promotion of a ohit fund wherein the inimber of sub­
scribers is determined beforehand and in whioli every STibscriber 
is entitled by its rules to get from the proraoters of the fund the 
whole of the capital subscribed for by him either before or at 
the closing of the fund at a fixed time is neitlier an olTenoe 
within section 294-A of the Indian Penal Code nor a wagering 
contractwithin section 80 of the Indian Contract Aot^ even

* Civil Revision Petifcioti No. 868 of 1924.



thongli some of the snbsoribers become by tlie rules entitled to Naeatjina 
get muoli more tlian they paid and such persons are determined 
by the drawing of lota. Slianmuga Mudali y. Kumaraswami V £ lc .a c h a m i  

Mtidali, (1925) I.L .K ., 48 Mad., 661, approved. Veerconcin 
Amhalam v. Ayyaclii Ambalam (1925) 49 M.L.J.j 791, overruled.
Loss of interest for those who get paid only their capital at 
the closing of the fund is no loss in law.

P et it io n  under section 25 of Act IX  of ISS?, praying 
the High. Goiirb to revise the decree of the Coart of the 
Principal District Munsif of Maoamadnra in S.G.S.
No. 546 of 1923.

In this case the defendants were tlie promoters of the 
chit fund in question. According to the rules framed 
by them for the fund they proposed to work the chit as 
soon as 500 people became subscribers, each, agreeing to 
subscribe 1 rupee a month. The rules further provided 
that the chit was to run for 50 months and at the end 
of each month Rs. 50 was to be given by the defendants 
to the person who was determined by the casting of 
lots out of the 500. Any person whose name was so 
drawn by lot either in the first month or in any of the 
succeeding 49 months got Hs. 50 and he was thence­
forward relieved from paying the further monthly 
instalments. After the 50fch lot was cast the chit fund 
was to he closed and all the remaining 450 people were 
to be given by the defendants each Es. 50. Under such 
rules the plaintiffs who subscribed for two chits subscri^ 
bed Rs. 36 for 18 months at the rate of Rs. 2 a month.
As the defendants refused to run the chit fund after the 
18th month the plaintiffs brought this suit for Rs. 36 
and interest. The defendants pleaded that the chit fund 
was a lottery 5 that the transaction between the parties 
amounted to a wagering contract and that it was there­
fore unenforceable. Upholding the defendants’ plea, 
the Munsif dismissed the suit. Hence this revision 
petition by the plaintiffs.
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698 THE INDIAN LAW REPOETS ^

Karayana OBPEE OB’ EE'FBRENCE TO A FULL BENCH 
A yyakgab  b y  w a l l e r ,  j .

ÂMBÂ Atr Petitioners were subscribers to u cliit fimcL Tliey sued to 
recover from tlie stakeholders Es. 36, being the amount p;.iid 
by them for 18 instalments at Ea. 2 a month. The defejidants
set up the usual dishonest plea that the fund was a lottery and̂
their plea was accepted by the lower Court. Two questions 
arise;

(1) Whether the fund is a lottery ;
(2) If it) is, whether the subscriptions are recoverable.

On both of these questions there is a great oonJiict of 
authority. The cardinal feature of this fund and of all tlie 
other funds dealt within the decisions cited before me is this :—  
that lots are drawn for prizes monthly and, that the winners get 
Es. 60 the full amount of the ohit— without any liability for 
further subscriptions. After the 50th drawing, the unsuccessful 
subscribers get back the full amount of their subscriptions, l?ut 
without interest.

On the first question, P hillips J., held, in Sanhunni y. Ihkorob 
KiHti{\) that a chit fund, of this description was a lottery* 
The question arose again before Keishnan and OnaERS, JJ. 
They agree with PniriLiPS, J., on the first question, but dis­
agreed on the second. Keishnan, J., thouglit that tlie 
arrangement to give prizes was separable from tlie main contract, 
which was to return the subscriptions. Odgees, J., held that the 
subscriber was not entitled to recover. In Shanvmga Mudali 
V. Kmia,raswam i M ud ali(2), Eamesam and Vejstkatasubba ];\.ao, 
JJ., dissented from these two decisions on the first question and 
held that a fund of this kind was not a lottery at all. In 
Veerman Ambalam v. Ayyachi Amhalcm{Q), Spmoer and 
Madhayan ISTayak, JJ., declined to follow this decision and held 
that such a fund was a lottery. On the second question they 
disagreed with K r is h n a n , J., and agreed with Odgbbs^ J.

I am informed that there are several unreported decisions 
on these questions. It is evident that funds of this sort 'are 
numerous. The promoters do not seem to have been proceeded 
against under the Criminal Law and the public must b© in a 
statê  of complete uncertainty as to the legal position. The 
judiciary in the mufassal are in the same difficulty. It

(1) (1919) M.W.N., 670. (2) (1925) I.L .R ., 48 Mad.. 661.
(3) (1025) 49 791.



seems to me essential that the oontroyersy should be set N a e a y a n a  

at rest a,s soon as possible. I therefore order that this 
petition be placed before the Honourable the Chief JirsxroE Vellachami 
with a yiew to its being referred to a Full Bench.

On this reference coming on before the Full Bench
(S penoee , R amesam and B easley, J J .)—

A. V. Naraycmaswami Ayyar for petitioners.— No offence as 
is described in section 294-A^ Indian Penal Code, has been com­
mitted. in this cabe. No lottery office was kept inviting any and 
every one of the public to come and take part in the chit. The 
number of subscribers was determined beforehand. Tliere was 
no gaming or wager involved in this transaction. If any 
transaction involves a risk or loss of one’s money under cirum- 
staaces which depend upon chancej then it is a wager. 8ee 
Shunmuga Mudali v. Kumaraswami Mudali(l) and Thacker v.
Ha,rdy{2) Garlill v. Carbolic Smoke Ball Company(Ji), 16 Hals- 
bury's Laws of England, pages 208  ̂269. Hampden v. Wafe/i(4).
In this case no subscriber had any chance of losing what he 
subscribed. At the worst those who had not the fortune to get 
prizes got their subscriptions in full at the closing of the fund 
without interest. Veeranan Ambalam v. Ayyachi Ambalam{6) 
holds that loss of interest for such people is a clear loss caused 
by the casting of lots and that that makes the transaction a 
wager. It is wrong. Loss of interest is no loss but only 
absence of gain; 15 Halsbury, 268^ 269. He relied on 
Shanmuga Mudali v. Kumaraswami Mudali{l) and the argu­
ments therein and English and Indian, cases quoted therein.
Richards v. StarcJc{Q) relied on in Veeranan Ambalam v.
Ayyachi Amhalamib) has not been rightly decided. This 
decision is also opposed to two earlier decisions of the Court of 
Appeal, viz., Fuller v. Perryman{^) and Hirst v. Williams and 
Perry man{8).

S. B. MuUuswami Ayyar for respondent.— Whether 
the chit fund amounts to a wagering contract or not it 
certainly amounts to a lottery. There is a distribution of 
prizes by lot or chance which is the only definition of lottery 
given in dictionaries and also in judicial decisions. No element

(1) (1925) 4)8 Mad., 661. (2) (1878) 4 «85, 695.
(3) [1802] 2 Q.B,, 484. (4) (1876) 1 Q.B.D., 189, 192 and 197.
(5) (1925) 4.9 791. (6) [1911] I K.B., 296.
(7) (1894) 11 T.L.R^ 350, (8) (1895) 12 T.L.E., 128,
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Fabayana of risk or loss is necesstirj in a lottery j Kafnalcsln Acluiri v.
Ayyangak PUlaiil), Taylor v. 8meUen{%), Beg v. Earris{?>), :15
TBI1I.ACBAM1 Halsburj; section 605; Willis v- Young and Stenihricige[ '̂),
Ambaiam. Williams{h).

Ik this case an office also was kept inviting the j)TibUc to 
join the chit. See the B.iiles Book of the chit fimd. So tliis 
chit fund is forbidden by law. The promoter has coniniitted 
aa offence nnder section 294-Aj Indian Penal Codê , and the 
plaintiffs by joining it haye abetted it. So the contract ia voifi 
under section 23 of the Indian Contract Act and therefore 
' nenforceable. In re Uuraiswami Mudali{(':)) is decision 

directly in my favonx and has not been noticed in Sh'Mmuga, 
Mudali V. Kumarasioami Mudaliiy).

A. Y. Narayanaswami Ayya/r replied.

JUDGMENT.
S p en o ee , J.— T h is  su it was brought to  r e c o v e r  

Es. 55-15-6 a lle g e d  to b e  du e fr o m  the first d e fe iL d an t, 

w h o  p r o m o te d  a c h it  fu n d  to which th e  p la in t if fs  a n d  

others stib so rih ed  fo r  15 months t i l l  it was s to p p e d .

The Principal District Munsif of Mauamadura, 
dismissed the suit upon the preliminary point that this 
chit fund conBtituted a lottery and that a suit to recover 
money contributed to a lottery would not lie.. The first 
defendant raised this defence among others in his 
written statement; but no evidence was taken to 
establish whether this particular chit fund was a lottery. 
It is essential to know how it was organized and 
advertised and whether any one who liked oould join by 
merely paying subscriptions. The rules of the fund as 
given in the printed book filed with the plaint are not 
sufficient to make this clear. The learned District 
Munsif, from his observation in paragraph ? of his 
judgment, appears to have held the opinion that the
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(1) (1803) 1 M.H.O.R.,448, 449. (2) (1883) 11 Q.B.D., 2 0 7 .

(S) (1866) 10 Cox 0.0., 352. (4) [190V] 1 K.B., 448.
(S) (1888) 62 J.P,, 821. (6) (iggO) 1 Weir, 361.

(7) (1825) I.L.E., 48 Mad., 661.



existence of a wager was the only test wliether there narayana 
was or was not a lottery. But this ifi not a necessary v.
consequence. I f  the only defence to this suit had been 
that the contracts between the individual subscribers 
and the promoter of the chit fund amounted to wagering 
contractB, then other considerations would arise for 
determination in respect of the plaintiffs’ right to recover 
sums paid by them upon a consid.eration that failed.

Before the dismissal of the suit upon this preliminary 
point can be upheld, we must call for a finding to be 
returned, within one month of the reopening of this 
Court after the ensuing summer vacation, whether an 
offence as d.efined by section 294-A of the Indian Penal 
Cod.e was committed, when the chit transaction in suit 
was formed and whether all who joined in the transac­
tion includ,ing the plaintiffs were guilty oF an offence.
Either side may adduce evidence upon this point.

Ten days will be allowed for objections.
ItAMESAMj J.— I agree that the finding has to be 

called for.
Beaslei, J.—I agree.
In compliance with the above order, the District 

Munsif of Manamadura submitted the following finding 
stating that neither side offered any evidence on the 
question and proceeded as follows':—

The plea was raised by the defendants. The omis is on 
them. Nothing is placed before me by tliein wherefrom I could 
determine how the chit fund was organized and advertised and 
whether any one who liked oould join by merely payiag 
subscriptions; points considered to be essential for a satisfactory 
solution of the question whether the chit fund was a lottery.
As observed in the order of remand, the rules of tlie fund as 
given in the printed book filed with, tlie plaint are not sufficient 
to make this clear. In spite of facilities haying been afforded 
to defendants^ they liaye not oliosen to appear before me and 
let in evidence though I waited till this day. I must tlierefore 
answer the question in the negative/^
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Nabayana Q ŷil Eevision Petition coming on for final
ryANGAR th e  C ou rt (K um aeasw am i S astr i, R am esam  and

ambalam. B easley, JJ.) delivered the following'

JUDGMENT:—

Eam esam , j. Rambsam, J.— This case has been referred to a Full 
Bench on account of a conflict between the earlier 
decisions of this Court. The question is whether the 
terms of a chit fund transaction cannot be enforced in a 
court of law. There are only two conceivable grounds 
on which courts can refuse to enforce the terms of a 
chit fund: (1) that it is an unlawful transaction as it 
involves the commission of an offence under section 
294-A of the Indian Penal Code— (vide sections 23 and 
24 of the Contract Act), (2) that it amounts to a wager­
ing contract and is therefore void under section 30 of 
the Contract Act. In the present case we called for 
a finding as bo whether an offence has been committed 
and the finding is that none has been committed as no 
ofEce or place for the purpose of drawing any lottery 
was kept. The only other ground is whether it amounts 
to a wagering contract and I think this is all what 
S p en cer, J . ,  meant in V e e m n a n  A m b a la m  v. A y y a c h i  

Amhalam{l), where he says : —
The civil laŵ  however̂  goes fiirthei and prevents obliga­

tions arising out of lotteries being enforced in a court of law 
whether the lottery is held in an office to which the public have 
access or in a private place/'’

though he uses the word “  lottery ”  and not the 
words a wagering contract.” In my judgment in 
Shammcga Mudali v. Kumaraswami Mudali{%) also I 
concluded by saying that the chit fund before us was 
not a lottery and I did not use the words wagering 
contract.”  It would be convenient to use the latter

7 0 2  T H E  I N D I A N ’ L A .W  B E P O E T S  ^

(1) (1926) 49 M.L.J,, 761. (2) (1925) I.L.R., 48 Mad. 661.



term as that is the phrase used in the Contract Act. iriBiYASA
A y y a n g a s

In nampden v, Walsld 1) a wager ” was described as a -v.
i °  . Vellaohami

couiracb by A to pay money to B on the happening or a ambaiam.

given event in consideration of B paying money to liim eamesam, J. 
on the event not happening. In Thacker v. Uardy{2)
Cotton', L.J., s a y s :— ■

The essence of gaming and wagering is that one party is 
to win. and the other to lose upon, a future event which at the 
time of the contract is of an uncertain nature— that is to saŷ  if 
the event turns out one way A will lose; but turns out the other 
way he will win.”

In Oarlill v. Oarbolic Smohe Ball Gonij)aniy(S)
H a w k in s , J ,, defines a w ager t h u s :—

“  A wagering contract is one by which two persons pro­
fessing to hold o])posite views touching the issue of a future 
un.certain event .mutually agree that, dependent upon the deter- 
niinatioa of that eventj one shall win from the other, and that 
other shall pay or hand over to hini;, a svmi of money or other 
stake J neither of the contracting parties having any other 
interest in that contract than the sum of stake he will so win or 
losej there being no other real consideration for the making of 
such contract by either of the parties . . .  if either of 
the parties may win but cannot losê  or may lose but cannot win  ̂
it is not a wagering contract.'’^

In my opinion almost all the varieties of chit funds 
that have come up before the courts in this Presidency 
including the present chit fund do not satis.fy the above 
definitions and are not wagering contracts. It is said 
that there is an element of uncertainty in all of them 
and there is an inequality between the position of the 
parties. Some draw money early and are in a position 
to make larger gain by interest, otherB draw late and 
lose interest. In my opinion, loss of interest is not loss 
strictly so called. It may be failure to make a profit.
I f  a person makes a hand loan to a friend and gets back

Vol. l] Ma d r a s  s b r ib s  ?o3

(1) (1876) 1 189 at 194. (2) (1878) 4 685.
(8) [1892J2 Q.B.,484, 490. .



naeayana Jiis money after some time witliout any iiiteresti, lie do( ŝ 
not lose anv part of liis money but only fails to make a

A ™ r  profit, namely, interest. There are so many varieties ol’ 
interest ranging from zero to very iiigli rates of interoKt. 
It cannot be said that any one is bonnd to earn a parti­
cular rate and that not earning a particular rate is loss. 
It is clear that in most chit fund transactions, no sub­
scriber loses the money he has contributed ; and so long 
as getting back the actual amount of subscription is 
always assured the interval of time however long it 
may be is immaterial and it cannot be said any sub­
scriber loses. But even otherwise the definitions as 
given by the English Judges are not satisfied by these 
chit funds. I  therefore adhere to the opinion expressed 
by me in Shamnuga Mudali v. Kum.ara.mmrd Mudali{l) 
that these are all perfectly lawful transactions covered 
by the decision in Wallingford v. Mutual Society{2) a,nd 
they are enforceable in courts. The opposite conclusion 
of SpenorrandMadbavanE’aiu, J J., in Veeranan Amhalam 
V. AyyaeU AmbalamC^) was mainly based upon a ;judg» 
ment of Channel, J., in Richards v. Stcirck{A). That 
case never went up to the Ooiirt of Appeal and as 
pointed out in Halsbury’s Laws of England, Vol. XV, 
p. 269, it is inconsistent; with two earlier decisions of 
the Court of Appeal which were not considered by 
Channel, J v i z . .  Fuller v. Perr/fman(5) and Hirst v. 
Williams and Perryman{6) decided by E sh er, M.R. 
Sm ith and R ib gy , L. JJ. These cases were not c o n s i­

dered by Channel, J., and are clearly inconsistent with 
Ms judgment. Following these decisions and PVfdling- 
ford V. Mutual Society{2) and the definitions of 
' wagering contract ’ already cited, I am of opinion that
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(I) (1925) 48 Mad., 661. (2) (i860) 5 A .0 „ 685.
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AYYANaAE, 
V.

YEtLACHAMI
t h e  ambalam.

the suit chit fund is not a ■wa^erinff contract and there '̂aratana^  ^  A WAT\!/:S.At>
is no objection to enforce its terms in a Court of Law.

In this view, it is unnecessary to consider 
further contention of the petitioner that, even if the r a m e s a m , j . 

transaction itself is void as a wagering contract, 
the money paid can be refunded. Vide Barclay v. 
pGarson{l) and Hampden v. WaLsh{2) already cited.

In conclusion I may say that if it is considered that 
chit fund transactions require to be regulated in the 
interests of the public to avoid the perpetration of fraud 
on poor and innocent persons, legislation on the lines of 
the Provident Fund Act is the proper course and not to 
declare them illegal by the straining of the law relating 
to wagering contracts. The decision of the court below 
is reversed and the suit remanded for disposal according 
to law. The petitioner will get costs of his petition.
The costs of the lower court will abide and follow the 
result.

KumabasWAMI S&stei, J.— I agree.

B e  AS LEI 5 J.— I  a g r e e .

K t jm a r a -  
sWami 

S a s t r i ,  Jy

Beasley. J.

M'.R.

(1) [1893] CL, 154, (2) (1876) 1 189.


