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A PPE LLA TE  CIVIL—-FIJLL BENCH.

Before Sir Murray Goutts Trotter^ Kt., Chief Justice,
Mr. JmtiGe Beasley and ilfr. Justice Srinivasa Ayyangar.

B H A Y IE IS E T T I L A K S H M IN A R A SIM H A M  ( P e t it io n e r ), 1927,
A ppELLANTj

V,

V E T C H A  L A K S H M I N A R A S I M H A M  a n d  four others 
(RESPONDENrs)j R espondents . *

Givil Procedure Code {Act V of 1908)^ sec. 64 and, 0. XXI, 
r. 53 (6)— Attachment of a decree, when comjplete and 
effective—Notice to judgment-debtor under rule 53 (6), 
whether necessary for com'pletion of attachment— Service of 
notice on Court which passed the decree, necessary for comple
tion of attachment— Bona fide payment hy judgment-debtor 
without notice of order of attachment, whether valid.

Notice iincler Order XXI^ rule 53 (6), Civil Procedure Code, 
to tlie judgment-debtor of an attaclied decree, is not necessary 
for the purjjose of completing the attachment of the decree j the 
attachment is effectuated by the service of notice on the Court 
which passed the decree.

Kule 63 (6) merely provideSj in cases of bonaiide transactions 
by judgment-debtors, an exception to the general rule embodied 
in section 64, which invalidates ahenations, payments and 
adjustments as against claims enforceable under the attachment.

If, therefore, the judgment-debtor of the attached decree had 
no notice of the order of attachment at the time when the pay
ment and adjustment pleaded were made, then even though the 
attachment had already become complete and effective, the 
payment and adjustment should be recognized by the Court.

Appeal against tlie order of tlie Subordinate Judge of 
Guntur, in Appeal No. 3 of 1924 preferred against the 
order of the Additional District Munsif of Grunttir, in
B .R  No. 62 of 1922 in O.S. No. 3^7 of 1921.

* Appeal against Appellate Order No. 102 of 1924.
53" ' " ,  ...................  - ......................... "

Jatinary 5,
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LiKsnm. Tke material facts appear from the following Order
N A SiSlM IIA M  ■ ^ ^  ■

'»■ 0? Reference to a F u l l  Bench pasaecl by W a l l a c k  and
L a k s h m i-

KABASIMHAM, MADHAVAN NAYAEj J J. *.----

OEDEK OF EEPEEBNCE TO A  FU LL BENCH.

“ The question for decision in this appeal is siraplej but the 
answer is difficnlt. The question, is, when does an attaoh.raent 
imder Order XXT, rule 53, Civil Procedure Code, by a Court o.f; a 
decree passed by another Court become operative and bring the 
provisions of section 64, Civil Procedure Code, into force? 
K,ule 53 is so loosely drafted that we can see no less than six 
possible answers to this quetion : (1) when the attaching Court 
signs the notice under rule 53 (I) (5); (2) when it actnally 
issues that notice; (3) when that notice reaches the Court whicli 
passed the decree ; (4) when the notice prescribed by sub-section 
(6) to be given to the judgment-debfcor is signed; (5) when 
that notice is issued, and (6) when that notice is served on 
the jndgment-debtor or given to him. Answers (1) and (4) 
may be dismissed at once. It has never been held by this Court 
and would be contrary to common sense to hold, that a mere 
signing without promulgation or issue of the order or notice can 
operate to effect an attachment. Answer No. (2) also seems 
opposed to common sense. If the Court which passed the decree 
is to be prohibited from doing something, the natural commence
ment of the prohibition would he the time when the prohibition 
reaches it and it is aware of the prohibition. Until it is aware 
of the prohibition there is no reason why it should stay its hand. 
Aa to No. (3), the main question is whether the rule contemplates 

■ that the order of attachment does not become operative until the 
notice spoken of in sub-section (6) should also have gone out  ̂
that is, whether the attachment is effected by the receipt of a 
notice under sub-section (1) (b) by the Court which passed the 
decree plus the giving of a notice under sub-section (6^ to the 
judgment'debtor. If the answer is no ”  then answers Nos. (5) 
and (6) do not arise. If the answer is yes then they have 
to be further considered. W e shall, therefore, direct our 
attention first to this point.

The language of the rule is, the attachment shall be made 
hy the issue to the Court which passed the attached decree “  of 
a notice by the Court which passed the decree sought to be 
executed,"’ and textually imph’es that when that notice is issued; 
(or is, as we hold, reoeiyed by the Court which passed thg



L a k s b m i -
N A B A S IM U A M .

iiittaclied decree) the attaciimeiit is “ made ”  that is, takes effect-
'  ’  N a E A S IM H A M

Bat there is a good deal to be said for tlie argument that the v. 
rule has to be read as a wliolej and that when the rule also 
prescribes other necessary proceedings to be carried out. these 
cilso have to be carried out before the attachmeiLt takes eiiect. 
lUile for example^ says that the attachment shall be made 
by an order prohibiting the judgment-debtor from doing so and 
soj and it also goes on to say that that order ehall be pro
claimed/^ and it has been held^ and  ̂ if we may say so with 
respect, rightly held  ̂ by this Court that until the order has been 
so proclaimed the attachment does not take effect. {Raina- 
nayakudu v. Boya Fedda Basap];>ch[l), which has been 
approved in a Pull Bench ruling in {Sinnappcin y. Aruna.dicdam 
Fillai{2)). In tlie Division Bench ruhng, the learned Judges 
say ‘" 'W e  think that  ̂ in order to make the order prohibitive;, 
the person prohibited must have the opportunity afforded by 
the publication mentioned in clause (2) of rule 54 of knowing 
that he is b o  prohibited.” — \_Note.— W e have looked iip the 
original record and find that the word application as printed 
is a misprint for “  publication So that  ̂ before the attach
ment under section 54 becomes operative, the prohibition must 
Jiave been brought to ihe notice of the person prohibited.

This principle, will not, however, carry us further than this, 
that when it is laid down that an attachment has to be made by 
a prohibitory order, that attachment takes effect from the time 
when that order is brought to the notice of the person prohibited, 
tinder rule 53 the attacliraent is made by a prohibitory order 
to the Court which passed the decree and it would not come into 
effect therefore until that order has reached the Court. But the 
rule does not go further and say that the notice to the judgment- 
debtor under sub-section (6) is a part of the machinery by which 
the attachment is to be made. The gab-section speaks of a 
separate notice for which a special application ad hoc is to be 
nuide and whicli is not said to be requisite before the attachment 
is made. A  point worth noting is that though sub-section (6) 
was a new introduction into the Code of 1908 no form of. notice 
under it has been added to the forms at the end of the first 
Bohednle. The essence of the attachment under rule 63 appears 
to be the prohibitory order to the Coui't which passed the decree^ 
iind not any notice either to the decree-holder or to the judgment- 
debtor of the attached decree, and the Court which passed the
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L a k s h m i- deoreSj on receiving tlie prohibitory order;, is bound to rofnse to
nabasimhah decree for tlie benefit of tlie decree-liolder of tlie

L a k sh m i- attached decree. On receipt of that prohibitory order by the 
w a e a s im h a m . ^ ^ ] n c l i  passed the decree  ̂ the attachment takes eî 'eotj and

it follows from section 64 that then no payment made by the 
jTidgment-debtor of-the attached decree to the decree-holder sluill 
be recognized as against the claims of the attaching decree-holder 
under the attached decree. In this view sub-section (6) would 
seem to be not only superfluous but misleading, and this is a 
strong argument against it.

The language of the sub-section certainly warrants a 
contention that, if payments and adjustments of the attached 
decree made by the judgment-debtor after receipt of the notico 
under it shall not be recognized by any Court, then such pay
ments or ad justmeuts made before the receipt of the notico slujuld 
be recognized. But such an interpretation would obviously 
conflict with section 64, if the attachment is effected as soon as 
the notice under sub-section (1) is served on the Court whioli 
]3assed the decree. It may be that sub-section (6) which is ii 
new sub-section, was introduced with reference to rule 2 of 
Order X X I. See Gojpal Nmashot v. JoJiarimal j and Dada 
Bahliet v. Jo]iarimal{l). If the sub-section were not there, then 
the judgment-debtor of an attached decree making a payment 
at any time under the attached decree could claim that that 
payment should be recorded and certified under rule 2 and 
therefore should be recognized by the Court.

On the other hand  ̂ to hold that the attaclmient has no effect 
until the notice in sub-section ( i ) had been served on the judg
ment-debtor of the attached decree, would imply, first, that 
under rule 53, clause 2, the Court which passed the decree could 
go on executing it for the benefiit of the attaching decree-holder 
although there was no attachment in force, and secondly, that 
the Court which passed the decree, which had received a 
prohibitory order that it was not to allow execution of the 
decree, would nevertheless be bound to execute it unless and 
until a notice under sub-section (6) had been given to the 
judgment-debtor. These are absurd positions for the Court to 
be put in. It is argued that if the judgment-debtor of the 
attached decree comes to the Court which passed the decree and 
endeavours to make a payment under the decree to his own

(IJ (1892) I.L.R., 16 Bom., 523.



decree-holder the Court itself would bring the attachment to his kasasmb̂ Isi 
notice^ and therefore he would have had notice of it. But that v. 
would not be a compliance with sub-secfcion (6) because the ,narasimham. 
notice there has to be one made on an application by the attach
ing decree-holder, Further, sub-section (6) does not say that 
any notice is to go to the decree-holder of the attached decreej 
and if he applies to execute his decree,■ the Court, which ex 
hyjpothesi has received an order prohibiting it from executing, 
nevertheless, would have to execute it, unless and until it is 
informed that the attaching decree-holder has taken out in the 
Court making the attachment the notice under sub-section (6).
That again seems an absurd position. Again the decree-holder 
and the judgment-debtor of the attached decree might go on 
adjusting the decree out of Court. The decree-holder hearing 
that there has been an attachment and therefore that he is not 
going to get any benefit for himself from the decree might even 
give up his claims under the decree out of Court and declare the 
decree satisfied, although there wag a prohibitory order to the 
Court which passed the decree directing that the decree shall 
not be executed. On the other hand, it seems anomalous that a 
prohibitory order known ex liypothesi only to the Court which 
passed the decree and not to the parties to that decree should 
operate to bar payments or adjustments of the decree even out 
of Court, and it has to be admitted that in most other attach
ments under Order X X I  some form of information of the 
prohibitory order to the party prohibited is provided for.

Of reported rulings directly on the point there are very few 
in this Court: in fact, we have traced only two and these are 
directly at variance. In Ku;ppusw(imi Ayycur v. Ku^jpuswami 
A y y a r {l) a Bench of this Court has held that a notice under 
sub-section (6) is not necessary for the effectual completion of 
the attachment. In Wagu Beddiyar v. Veerappa MndaliyaT{2) 
a single Judge deliberately refused to follow that view- W e  
are ourselves inclined to adopt the view in Kuppuswami Ayydr 
V. Kuppuswami A yyar{l) but recognizing that this is a point 
which must probably arise as an every-day occurrence in execut
ing Courts, we think that it is necessary to refer the matter for 
the decision of a Full Bench. W e accordingly do so, the quen- 
tioTL referred being,  ̂la the notice under rule 53 (6) to the
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LAKsHaiî  -judgtnent'clebtor of Hie attnoliecl decree neoessary be to re tlie
Uaeâ mham jj t̂o force?' Tlie Frill :i3e7ioh iniglit also

L a k s h m i-  ■ suggest, if they think fit, that rule 5B be ajiienderl so as to make 
NARASIHHAM. acttially nveaiis. A notice to the dccree-liolder

of the attached decree would probably meet the ca,so ))etler
than a notice to his jiidgment-debtor.’^

On this repebence—

B. Somayya for appellant.— Tlie.attachnient ol; tlie decree 
was effected on 5th January 1922 by aervioo of notice on the 
Oourb which passed tl\e decree. The attaolunent was coni})lct(% 
The judgment-debfcor produced a receijjt of payment to tlie 
decree-holder of tlie attached decree. The receipt la dated 6(h. 
January 1922. The payment or adjustment subsequent to tiro 
attachment is invalid under section (>1- of: ihe Code. Noticc' 
under xiiie 53 (6) to judginent-debtor is r.ot neccMsa.ry. 
Attaclrment is complete on service ol notice on thie Court wliicli 
passed the decree. There was only an adjuHtment of the decree, 
not even payment after the attachment. Order X X  l, ride T);] 
(6) only says payment by juclgment-debtor after notice to liiin 
is bad, and says nothing about payment or adjustment before 
notice to judgment-debtor but after attaclimerit; it does not 
say that payments so made after attachment are valid.

Cli. Bagavix Rao for respondents.— Attachment is comph'te 
only after notice under Order X X I , rule 58 (6) is issued to the 
jndgment-debtoT. In any event, a bona fide payment by 
judgment-debtor, without notice to him of the attachment, 
under rule 53 (6), is valid and binding, notwit]istanding tlie 
attachment. The principle of the I'hill Bench decision in 
Sinnap̂ pan y. Amnachalam Pillai{\) ia applicable.

OPINION.

The question referred to tbe decision of the Full 
Bench in this case is as follows :

'"I s  the notice under rule 53 (6) to the judgment-debtor 
of the attached decree necessary before the attachment comes 
into force

The learned Judges wlio made tbe reference liave 
also added,
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Tlie Full Bencli might also suggest, if they think fit, that L-iKSHMi, 
rule 53 be amended so as to make it plain what it actually v,

, mea7is. A  notice to the decree-holder of the attached, decree
I J  1 H 1 J. ,1 T ■, n a k a s i h h awouitt probably meet the case better than a notice to his

jud gment-debtor, ’ ̂

The question propounded refers to rule 53 (6) of 
Order X X I of Scliedule I, Civil Procedure Code. The 
learned Judges who have made the reference appear to 
have thought that there was a conflict of view between 
the decision in the case of Kuppuswami Ayijar v. Kuppu* 
siuami A yyar{i) and that in Nagu Bedcliyar y. Veerappa 
M'iidaliyar{2), W e do not understand the learned Judge 
in the latter case to have expressed any opinion with 
regard to the question of coming into force or comple
tion of the attachment. It seems to us quite clear that 
that decision was based entirely on the construction of 
clause 6 of rule 53 of Order X X I, Civil Procedure Code.
It is not however possible to agree with the view of 
Ac DU II Eahim, J., in the former case at page 497 that 
the words in the said clause either through the Court 
or otherwise ” refer to payment or adjustment and not 
to notice. The interpretation placed by the learned 
Judge on those words is opposed to all cardinal rules of 
construction. W e are satisfied that the provision made 
in rule 53 (6) is only a special case of the application of 
a well-known principle of justice and equity intended 
for the protection of parties to a hona fide transaction 
without notice. Clause 6 above referred to has, in our 
judgment, nothing whatever to do with the completion 
or non-completion of the attachment or its coming into 
force.

Mr. Somayya for the appellant contended before us 
that clause (6) should be confined to the invalidation of 
payments and adjustments made by the judgment-debtor
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lajcshmi- under tli© decree afctaolied after receipt by liim of tlie
narasimham cannot be held by implication to validate

K^S^Air. such payments or adjustments made before the receipt 
of such notice. It is impossible to accede to such a 
contention. Indeed Mr. Somayya himself shrank from 
saying that actual payments in cash were not to be 
protected, but contended that adjustments stood on a 
different footing. We see no logic in this ; provided 
they were made in good faith and without notice, pay
ments and adjustments must stand or fall together. 
The necessary implication of the provision in clause 6 of 
rule 53 is that it is only after the judgment-debtor 
under the attached decree receives either through Court 
or otherwise notice of the order of attachment that any 
payment or adjustment made by him to his deeree'liolder 
will not be recognized by the Court aad that therefore, 
if such judgment-debtor should in ignorance of such 
attachment have made any payment or adjustment, it 
should be regarded as a payment or adjustment properly 
made under the decree to the rightful person. No 
question can in such a case arise with regard to any 
payments not really made or any adjustments not hoiia 
fide effected. We are inclined to agree with the view 
taken by A bdur BahiMj J,, in Kuppiiswawii AijyQ.r v. 
Kuppuswami Aiiyar{l), that notice to the judgment- 
debtor of the attached decree under rule 53 (6) is not 
necessary for the purpose of completing the attachment 
and that the attachment is complete before any such 
notice is issued. Uule 53 (1) provides that the attach
ment of a decree shall be made, if the decree sought to 
be attached was passed by another Court, then by the 
issue to such other Court of a notice in the terms there- 
inafter referred to. There is no room for any doubt or-
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ambiguity in the language emplojed. The expression 
by the issue to such other Court of a notice ” is apt «•

1 f  1 1 ■ f  L a k s h m i -
and sufficient to indicate that lor the making of the n a b a s im k a m . 

attachment the notice should be to the Court which 
passed the attached decree- It cannot of course be 
contended that the moment a mere order of attachment 
is passed by the Court seeking execution the attach
ment becomes complete. The Code nadoubtedly con
templates in all cases of attachment some kind of service 
or posting or publication or proclamation for the 
purpose of effectuating an attachment, and in the case 
of the attachment of a d.ecree the form of effectuation 
provided is the service of notice on the Court which 
passed the attached decree. The decision of the Fall 
Bench in Sinnappan v. Arunaohalam P illa i{l), proceeded 
on a construction of rule 5-fc of Order X X I and only 
held that the proclamation prescribed in clause (2) of 
the rule was the mode in which the attachment ordered 
should be effected. The conclusion was based on the 
collocation of the clauses in the rule and the necessity 
in every case of the order made being served or promul*- 
gated. With reference to rule 53 we are unable to 
regard the provision in clause (6) for notice as a pre
requisite for the completion of the attachment. But 
though on general priaciplee after completion of the 
attachment any dealing in regard to the attached 
property is forbidden, it does not follow that per
sons who act bona fide without notice should in no case 
be protected. It has been strenuously contended by 
the learned vakil for the appellant that section 64, Civil 
Procedure Code, provides that

wlien an atfcacliment has bee a madOj . . . any pay
ment to the jndgment-debtor of any debt_, dividend or other
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Lakshmi- moneys contrary to such attacbmentj shall be void as tigaiiist
w arasimham  piaims enforceable mider the attachment/’
Lakshmi- But the rules in the first schedule of the Pro-

KARASIMH-AM

cediire Code are under terms of section 121, Civil 
Procedure Code, made part of the Code itself and it 
therefore follows that clause (6) of rule 53 merelj 
provides an exception to the general rule embodied 
in section 64. If, therefore, in the present case it lias 
been found, as it appears to have been, that the 
judgment-debtor of the attached decree had no notice 
of the order of attachment at the time when the 
payment and adjustment pleaded were made, then it 
follows that even though the attachment had alueadj 
become complete and effective, the payment and adjust
ment should be recognized by the Court and the ques
tion 'whether or not the notice provided for in clauae (6)
is necessary for th.e attachment being complete or 
coming into force, does not directly arise. But the 
qaestion has heen referred to our decision and we think 
that it logically follows from what we have said tliat 
the notice to the judgment-debtor referred to in rule 53 
(6) of Order XXI, Civil Procedure Code, is not necessary 
to make the attachment come into force. In the view 
we have taken, rule 53 (6), Civil Procedure Code, is 
quite plain nor do we regard it as necessary or useful to 
suggest <he desirability, by any new rule, of providing 
for notice to the decree-holder of the attached decree, 
because to do so would only be to afford further time 
aad opportunity for fraudulent dealings with regard to 
attached decrees.

K.Ii.
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