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1926, M A M IL L A P A L L I K O T A P P A  a n d  2  o t h e r s  ( D e p e n d a n t s ) ,
Oototier 8. A i t ELLAKTSj

V.

P A M ID IP A T I E A 6 H A Y A Y Y A  ak d  4  o t h e r s  ( P l m n t i f p s ) ,  

EESrONDENTS/̂ '
Mortgage— Puisne mortgagee 'paying off decree on 'prior hypothe

cation— Suit thereafter for redemption of puisne mortgage — 
Lafse of twelve years from dcde of hypothecaMon on date of 
suit— Bight of puisne mortgagee to be paid the decree 
amount.

When a ptiisne mortgagee pays off a decree on a. prior 
hypotliecationj lie is subrogated to the right of the p.rior 
hypothecatee. He is not entitled to enforce the decree as Buoh. 
but can only enforce his charge arising by subrogation.. The 
period within which he should enforce it is 12 years from t'Jie 
date on which a suit on the hypothecation should have beeu 
brought and not 12 years from the date of payment. Henoe;, i f 
in a suit for redemption by the mortgagor to redeem the pnis.n,e 
mortgage  ̂ moie than 12 years had elapsed from the date (in 
which' a suit on the hypothecation should have been brought  ̂
the puisne mortgagee caTiiiot resist redemption, by claiming also 
the amount he had paid in addition to the amount due on his 
mortgage. Parvati Ammcil y. Venhatarama Iyer, (1924) 47 
M.L.J.j 316j considered 5 Maho7ned . Ibrahim Sossain Khan y. 
Ambiha Perslmd Singh, (1912) I.L.R., 39 Oulc., 627 (.P.O.), Gopi 
JHfarain Khauna v. Bansidhar, (1905) I.L.K., 27 All.^ T,25 
(P.O.)j applied.

S econd A p p e a l  against the decree of the Oourfc of the 
Subordinate Judge of Bapatla in Appeal Suit No. 61 of 
1923 preferred against the decree of the Court of the 
District Munsif of Ongole in Original Suit No, 608 of 
1921.
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The facts of the case are given in the judgment of Kotappa 
MADHAVAN ISTaTAE, J. R aghavayta,

B, Sommjya for appellants.
A. Venhatachalam for respondents.

JUDG-MBNT,
W allace , J .—I agree generally witli the judgment wamace, j, 

just read by my learned brother. I only wish to add 
some remarks chiefly with reference to my judgment in 
Parvati Ammal v. Venlcatarmna Iyer {I).

In that judgment I have dealt with most of the cases 
which have been cited before us. It  has been strongly 
and with reason relied upon by the appellant in this 
case, but has also been quoted in support of a view 
which has never been expressed therein, though I must 
now concede that the main position which I  took up 
there requires reconsideration. In that case the 
question arose of the rights of a puisne mortgagee who 
had paid up an execution sale amount for which the 
property had been brought to sale on a prior mortgagee’s 
decree. The proposition for decision in that case I  
state at page 318 :

The point for decision is whether  ̂ when she paid it 
she is to be subrogated to it (the charge which she paid off)  ̂ in 
ita original form as a mortgage charge, or to it in the form into 
which it had developed  ̂ namely, the right to sell the property 
in discharge of the mortgage decree. I think the latter view is 
the correct one. "̂

Then at page 319 1 went on to say that, since the 
mortgage charge had become unenforceable as such 

because it has developed into a decree charge,”  I  
could not see why the puisne mortgagee should be 
relegated to the unenforceable charge and denied the 
enforceable one. The appellant’s contention here now 
is that in using the words decree charge I intended
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kotappa ^ 0  lay down that some sort o£ new mortgage charge was 
bashaVâ ta, created wMoli could somehow be enforced in some other 
W a m ,  j .  way than the decree ooald be enforced, and was somehow 

exempt from fche incidents and conditions under which 
the decree must be enforced, and that particularly 
therefore the limitation period within which it can be 
enforced would be 12 years from the date of the decree 
although the decree itself must be enforced within three 
years. This interpretation of the words decree 
charge”  is, I should haye thought, obviously untenable on 
the whole trend of that judgment. The mortgage charge 
had become merged in a decree and was inseparable 
from it and was subject to the conditions which govern 
the enforcement of the decree. The decree charge ”  
is simply the right which the decree gave to sell the 
property in discharge of the prior mortgagee’s debt. 
At page 320 of that judgment I went on to say:

“ I hold therefore that plaintiff is subrogated to the 
decree charge held by the prior mortgagee; i.e., the right to 
hold the property to sale to discharge the decree debt; and 
that right is free of any restriction that it should be worked out 
within the period of limitation for the enforcement of the 
original mortgage. ’̂

That is all I then said on the question of the 
puisne mortgagee’s rights. Of the manner in which 
these rights should be worked out I indicated that in 
view of the Privy Council ruling in Oopi Narain Khama 
V, Bansidhar{l), the proper method for the puisne mort
gagee in that case was b j  suit. But the period of 
limitation within which these rights should be worked 
out did not arise in that case.

In the present case the important questions a re : 
what is the method by which the puisne m ortgagee 
should work out his rights as subrogee under the first
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m ortgage ■which, has become m erged in a decree, aad Komppa 

wliat is the period of limitation within which he should Sashayayta. 

do so ? The obvious straightforward m ethod would be Wahaob, j. 

to allow him to take over the execution of the decree.
This was the old view taken by this Court in Bavanna 
V. Balaguruvi{l); but this view has been overruled by 
the Privy Council in Gopi Narain Khauna v. Ban- 
sidhar(2)i where it was pointed out that such a method 
is impossible when the decree itself does not provide for 
such a substitution of the original decree-holder, and 
the Committee further indicated that the proper course 
was to ensure that the decree will provide for such 
substitution. That is easy when the puisne mortgagee 
is a party to the prior mortgage su it; then it will be his. 
business to ensure that the decree properly provides for 
his rights, if he pays up the auction amount in order to 
prevent the property being brought to sale. But when 
he is not a party, he cannot influence the form of the 
decree. Probably in all cases whether the puisne mort
gagee is a party to the suit or nofc, the Court would be 
well advised to adopt the form of decree recom m ended  

by the Privy Council. In the present case, however, 
that form has not been adopted, and the only remedy 
open is by way of suit.

What then is the nature of that suit ? .Is it to be a 
suit to enforce the original mortgage now merged in a 
decree, or is it a suit declaring the puisne mortgagee’s 
right to execute that decree ? In my judgment in 
JPa7'vati Ammal v. Venlsatamma Iyer[B), I  indicated nay 
view rather tentatively that the suit should be a suit 
to declare the right of the puisne mortgagee to sell the 
property|in discharge of the mortgage decree, that is, a 
right to execute the decree, and such right, I  think,
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KoTAPPA I indicated plainly enougl], would in' my view bo subject 
eaghatayxa. to the conditions wliicli otherwise govern the execution 
Waieâ b, j. of the decree ; that is, it would only be possible under 

the conditions and subject to the law of limitation under 
which the decree itself was enforceable; the charge 
being merged in the decree and inseparable from it, 
would, for the very reason that it is merged in the 
decree, be unenforceable when the decree itself is 
unenforceable as a decree. Even on this view, the 
present appellant would be out of Court, since on the 
date of the plaintiffs suit, the prior mortgagee’s decree 
was over three years old. But on further consideration 
I must admit that the technical difficulties in the way 
of this view are harder to surmount than those in the 
way of the view that the charge which the puisne mort
gagee is entitled to enforce is the original mortgage 
charge in its form of a mortgage charge which must 
be enforced in that form although it has become 
merged in a decree. This, I think, is the logical 
result of the decision of the Privy Council in Gopi 
Narain Khauna v. Ban3idJiar{l), which becomes clear 
when the case is closely studied. On the facts of that 
case the position was reduced to this. The first and 
second defendants were the original prior mortgagees 
and the second defendant’s right passed somehow— it is 
not quite clear— to the first defendant; so that be 
remained the sole prior mortgagee. He and the 
plaintiff were in the position of the second mortgagee. 
First defendant on the footing of the prior mortgage 
had got a decree for foreclosure, plaintiff being a party 
to that decree. In order to prevent a decree absolute 
for foreclosure in that suit against him, plaintiff paid up 
the decree amount. He and the first defendant on their
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own second mortgage had also got a decree for fore- Kotappa 
closure which became absolute so far as the mortgagor RAGRAVAzrA, 
and a third mortgagee were concerned. Thus these two Wallace, j. 
became the owners of the property subject to the first 
defendant’s right to foreclose them by virtue of his own 
foreclosure decree on the first mortgage which the 
plaintiff had paid up. Then the question was how the 
plaintiff was to enforce the charge which he had 
acquired by virtue of his payment. Although he was a 
party to the first mortgagee’s suit, he had neglected to 
get a proper form of decree permitting him to execute 
that decree. !So he filed a fresh suit for foreclosure on 
the footing of the first mortgage, he being subrogated 
under that mortgage by virtue of section' 74 of the 
Transfer of Property Act. The Privy Council sustained 
that action and permitted him thus to sue, not to 
establish a right to execute the first mortgagee’s decree 
but to establish the right to enforce the charge under 
the original first mortgage, even though it had at that 
stage become merged in a decree; and the plaintiff was 
given a decree,— he and the first defendant being equal 
owners by virtue of the second foreclosure decree 
absolute, subject to the plaintiffs right under section 74 
to enforce the first mortgage for his payment of 
Rs. 15,000,— that, if the first defendant did not pay up 
a half of that amount within a specific time he was 
debarred from redeeming his share. Thus the plaintiff’s 
remedy was held to be a suit on his subrogated rights 
under the fi.rst mortgage charge. So far as the first 
mortgagee was concerned, the charge was satisfied. So 
far as th.e mortgagor was concerned, the charge had 
only been transferred from the first mortgagee to the 
second mortgagee, who had now put himself in the 
proper legal position to enforce it. No question of 
limitation arose in that case since the mortgages were
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kotappa in 1889 and the plaintiff’s second foreolosare suit was in 
raghavayya. 1898. But it is clear from what my learned brother 
Wallace, j. Las Said that the charge is enforceable only within the 

period of limitation for such a charge, that is, the nsiial 
twelve years.

In the present case also it does not appear to be 
open to the appellant to resist redemption until the sum 
of Es. 623 is paid, on the ground that he is entitled on 
the terms of the original contract to remain on the land 
until redeemed, as the original mortgage rights to 
which he has succeeded by virtue of section 74 wore 
not those of a usufructuary mortgagee^ but only those 
of a simple mortgagee, This appeal will be dismissed 
and the memorandum of cross objections allowed as 
provided for in my learned brother’s judgment. 

madhavan Madhayai^ 'N aya 'R , J — Tbis second appeal arises out
nayab, J.  ̂ g-uit filed by the plaintiffs for the redemption of two 

items of property. Plaintiffs Nos. 1 to 3 are the owners 
of the.propex’fcy and the plaintiffs Nos. 4 and 5 are their 
lessees. The suit properties had been mortgaged by 
the predecessors of the plaintiffs usufractuarily to the 
first defendant on 19th September 1901. The defendants 
contended that the plaintiffs are not entitled to redeem 
Item Ko. 1 as they have parted with it and that they 
are entitled to remain in possession of Item No. 2 till 
they are paid in addition to the mortgage amount the 
sum of Es. 623-S-3, which they were compelled to pay in 
order to save the property from sale in execution of the 
hypothecation decree in Original Suit No. 336 of 1903. 
As regards the first item the lower Appellate Court 
agreeing with the District Munsif upheld the plea of 
the defendants and dismissed the plaintiffs’ suit. As 
regards the second item the plaintiffs were given a 
decree for its redemption, but it was he'ld by the lower 
Appellate Court differing from the District Munsif that



they were not bound to pay the first defendant the addi- Kosappa

tional amount claimed b j him as in its view the first i^̂ohavayya. 
defendant’s right to recover that amount was barred by Madhava>- 
limitation on the date of the suit. As regards the 
second item the defendants have filed a second appeal, 
while as regards the first item the plaintiffs have filed 
a memorandum of objections. The entire case is thus 
before us in second appeal.

I shall deal with the case of the parties as regards 
each item separately.

Item No. 1.— This item is the northern half of survey 
No. 47. The first defendant is admittedly in possession 
of this half and he obtained possession as a mortgagee 
from the plaintiffs’ predecessors. The plaintiffs sold 
the northern half to plaintiff’s witness Ko. 2 under 
Exhibit B in 1912, but the sale did not take effect and 
plaintiffs’ witness No. 2 is now in possession of the 
southern half. It is alleged that on account of this 
sale the plaintiffs have lost the right to redeem this 
property. The plea is clearly unsustainable. The 
ineffective sale of the northern half to plaintiffs’ witness 
No. 2 does not in any way affect the plaintiffs’ right to 
redeem this item. As already observed, the first defend
ant is a mortgagee. The sale to plaintiffs’ witness No. 2 
has not affected his possession of this item in any way 
and the plaintiffs have not lost their title to it. A s the 
mortgagee of this item he cannot dispute the right of the 
mortgagors to redeem it. The decree of the lower 
Appellate Court has provided for the payment of the full 
mortgage amount. Setting aside the lower Court’s decree 
I  would allow the memorandum of objections and give 
the plaintiffs a decree for the redemption of this item.

Item No. 2.— To understand the points involved in 
deciding the appeal as regards this item, it is necessary 
to state a few facts. Before the mortgage to the first
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N a y a h , J,

K o ta p p a  defendant this item had already been mortgaged to 
EAGHATAxyA, ĝ Qother peFsoii in 1897. The first defendant is the 

mâ van second mortgagee. The prior mortgagee instituted a 
suit, Original Suit No. 336 of 1903, on his mortgage 
and brought the property to sale, but it was not sold as 
the first defendant herein paid up the decree amount, 
Rs. 623-8-8 with interest. This amount was paid on 
23rd October 1915. The plea of the first defendant 
now is that the plaintiffs are not entitled to redeem this 
item unless he is paid this amount in addition to the 
amount of his own mortgage.' The payment by him of 
the sum that he now claims is not disputed. The lower 
Appellate Court disallowed the first defendant’s claim as 
it held that his right to recoYer it was barred by limita
tion on two alternative grounds: Ground No. (1) ;
The first mortgage came into existence in 1897. The 
present suit was instituted in 1920. It is admitted 
that a suit by the first mortgagee to recover the amount 
of Ms mortgage in 1920 would be barred by limitation. 
The first defendant has the right to enforce the security 
by virtue of subrogation. As the prior mortgagee’s 
suit to enforce the security is barred by limitation, the 
present first defendant’s right, viewing it as a claim to' 
enforce the security by virtue of subrogation, is also 
barred by time. In support of this ground the learned 
Judge rehes on Mahomed Ibrahim Hossain Khan y. 
Amhika Pershad 8ingh(l) and Sibanand Misra v. Jag- 
mohan Lal{2). Ground No. (2) :  if the first defendant is 
entitled to sustain an action for reimbursement as distin
guished from his right to eaforce his security by virtue 
of subrogation, the learned Judge was of opinion that 
the cause of action for such a suit was the date of pay
ment, i.e., 23rd October 1915. As more than three years
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M A B f i l S  m i i t m  6 3 6

had elapsed from that before tlie present suit was filed, KcrAPPA 
the first defendant could not claim the amount in 1920. eaahavatta. 
This view is supported by the decision in Sihanand madhavah

Natak J.
Misra v. Jagmohan Lal(l), (See the closing portion of 
the judgment.)

The appellants argue that the first ground is un
tenable and that the first defendant’s right to recover 
the amount is not barred as when he paid the amount 
on 23rd October 1915 he must be conaidared to have 
obtained a charge on this item of property and that this 
charge can be enforced at anj> time before the expiry of 
twelve years from the date of payment. This view is 
supported by the decision in SJdh Lai v. Munni Lal{2),
The apellants quote Paroati Avmal v. Venhatarama 
lyerij^) also in their favour.

A subsequent mortgagee has the right to pay off the 
prior mortgagee. By making such payment he acquires 
in respect of the property all the rights and powers of 
the mortgagee whom he has paid off. One of such 
rights is this power to enforce his charge against the 
property subject to the law of limitation. If, therefore, 
at the time when the subsequent mortgagee seeks to 
enforce the security by virtue of subrogation, a suit by 
the first mortgagee is barred by time, the subsequent 
mortgagee’s right is also barred- This principle was 
laid down in the decision in Mahomed Ibrahim Hossain 
Khan v. Aimbiha Pershad Singh(4i). Tf this decision is 
applied to the present case, then the first defendant’s 
right to recover the amount by enforcing the charge 
must be held to be barred because the first mortgage 
was in 1897 and the present suit was instituted in 1920.
But it is argued that the decision is inapplicable because 
the first mortgage in this case had ripened into a decree

(1) (1922) 68 I.e ., 707. (2) (1922) 44 All., 67.
(8) (1924) 4i7 316. (4) (1912) I.L.R., 39 Oalo., 527 (P.O.).



kotappa vrlien the payment was made by the second mortgagee;
EAoiuyAYYA, and that from this follows the consequence that he 
MA.DHAVA.N gets a charge over the property which can be enforced 
nayarj j. the usual period of limitation for the enforcement

of a charge, the period of limitation being calculated 
from the time when the payment was made. The argu
ment seems to be that, after the decree  ̂ a new charge 
comes into existence and that the puisne mortgagee 
subrogates himself into the position of the decree-holder 
and obtains this charge over the property on the date 
when he paid off the amount on the prior mortgage. 
This argument is supported, as already observed, by 
the decision in 8hib Lai v. Munni Lal(l) and by the 
observations of my learned brother in Pcvrvati Ammal v. 
Venkafarama Jyer(2).

Does the fact that payment was made by the second 
mortgagee after the first mortgage had ripened into a 
decree make any difference as regards the date from 
which the period of limitation for enforcing the charge 
thus obtained by the payment is to be calculated ? I 
think not. The question presents two aspects for con
sideration : Does the second mortgagee, when he pays 
the amount of the first mortgage after a decree had been 
obtained on it by the first mortgagee, get a charge over 
the properties by virtue of section 74 of the Transfer of 
Property Act just as in. an ordinary case of sabrogation, 
or does he get it by subrogating himself into the position 
of the decree-holder as distinguished from the position 
of the first mortgagee ? Whether the payment by the 
puisne mortgagee is made after obtaining a decree by 
the first mortgagee or before, if the puisne mortgagee 
gets his right to enforce the security by virtae of section. 
74 of the Transfer of Property Act, then it seems to me 
that he is bound to enforce his right within the period

636 THE m D i lN  LAW EJ^PORTS [VOL. h

(1) (^922) U  All., 67. (2) (1924) 47 M.LJ., 316 at 319,



of limitation allowed to the first mortgagee. The kotappa 
decision in Qopi N'avmn Khatma v. Bansidhar{l) though RAmuvAYYA. 
it is not directly relevant as it does not deal with the madhavan

. , . U A-SCAR, J.
question or limitation, g iv e s  na considerable h e lp  in  

answering both a s p e c t s  o f  t h e  question a b o 7 e  m e n t io n e d .

Briefly stated, in that case, the second mortgagee, who 
had paid off the first mortgagee the amount due to him 
after a decree on the first mortgage, instituted a suit to 
enforce the charge which he had acquired by virtue of 
his payment. The Privy Council held that he was 
entitled to establish by a suit his right to enforce the 
charge under the first mortgage, even though it had by 
that time become merged in a decree. In the course of 
the judgment, their Lordships made the following 
remarks;—

“  It is true that Gaya Prasad (the puisne mortgagee) 
having made that payment (as he had the right to do) acquired 
undeT section 74 of the Transfer of Property Act all the rights 
and powers of the mortgagees as such.. Bat this would not 
have the effect of reviving or giving vitality to a decree whicĥ  
by its termSj had become discharged.’’

The learned Judges also pointed out that on payment 
by the second mortgagee of the amount due to the first 
mortgagee into Court and acceptance of that sum by him

" the decree was spent an.d became discharged and 
satisfied
and consequently the second mortgagee does not obtain 
the status of a decree-holder. It cannot therefore be 
said that he subrogated himself into the position of the 
decree-holder. If the second mortgagee thus gets his 
right by subrogation under section 74 even in a case 
where the first mortgage has been paid off after a decree, 
then it follows that he as subrogee can exercise the 
rights of the prior mortgagee only within the period of 
limitation allowed to him. The fact that a decree has
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k o t a p p a  î een passed and tlie mortgage has become merged in a 
Baqeayatta. docree does not tlierefore ixiak0 any differcncQ, Xiic
ma’̂ tan obtaining of a decree does not put an end to the charge
Kayae, j. property; after the passing of the decree the

charge attaches itself to the decree and the puisne 
mortgagee by making the payment gets entitled by 
virtue of section 74 of the Transfer of Property Act to 
enforce that charge. It is conceded in Shib Led v. 
Mimni Lal{l) that the puisne mortgagee obtains the 
charge under section 74 of the Transfer of Property A ct. 
If soj there is no justification for the conclusion that the 
period of limitation should bo calculated from the date of 
payment as if a new charge had come into existence by 
such payment. In view of the observations of their 
Lordships of the Privy Council in Qô pi Narain Khauna 
V. Bansidhar{2) the arguments advanced on behalf of 
the appellants cannot be accepted. My conclusion is 
supported by the decision of C o u t t s  and Das, JJ., in 
Sibamnd Mism V. Jagmohan Lal{S). For these reasons 
I hold that the Privy Council decision in Mahomed 
Ibrahim Hossain Khan v. Amhiha Pershad 8ingh[4,) 
applied to the present case also and that the first 
defendant’s right to claim the additional amount, viewed 
as a claim to enforce the security, is consequently barred 
by limitation.

If his right to recover the amount is considered 
merely as a right for the reimbursement of the money 
(ground No. 2), then the three years’ period under 
article 61, schedule I, of the Limitation Act during 
which the right may be exercised having admittedly 
passed he is now precluded from claiming the amount in 
this case. See Shib Lai v. Munni Lal(l) and Sibamnd 
Misra v. Jagmohan Lal{3),
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I would tlierefore confirm the decree of tlie Appellate Kotappa 
Courfi as regards this item and dismiss the second appeal baghavayta.
w i t h  c o s t s .  M a d h a v a n

The memorandum of objections is allowed with costs 
throughout. As we have allowed the memorandum, 
the lower Appellate Court’s direction as regards the 
mesne profits with reference to item 2 will apply to 
item 1 also. The first Court will hold an enquiry and 
pass a decree accordingly.

N.a.
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APPELLATE CIVIL.

Before Mr. JiisfAce Wallace End Mr. Justice 
Madhavctn Nayar.

M U T H U K U M A R A S W A M I PILLAR A ppe l l a n t  ( P e t it io n e r ) , 1926,
Septem'ber

V . 29.

M UTHXJSW Am i t h e y a n j R e s p o n d e n t  (R e s p o n d e n t ) .*

Mxecution— Sale of property not belonging to judgment-dehtor 
and purchase hy decree-Jiolder and satisfaction— Art. l6 6 . 
Limitation Act ( I X  of 1908)— Application hy decree-Jiolder 
to set aside sale and for furblier execution, after thirty days 
after sale—Maintainahility of.

A deoree-holder got tlie properties of some one other than, 
the judgment-dehtor sold in exeoufcion of his decree  ̂ piiroliased 
them himself and entered up satisfaction. More than thirty 
days after the sale, he, fonnd out Hs mistake and applied for 
further execution by setting aside the sale.

Seld, that the application for further execution was unsus- 
tainaWe as the sale though of a stranger's property was not void 
and as the prayer for setting it aside  ̂ which was a necessary 
preliminary for further execution^ could not be granted, being 
barred by article 166 of the Limitation Act. ThaJcur Barmlia v. 
Jihan Bam Marwari (1914) I.L.R.j 41 Calc.; 690 (P.O.) and

* Appeal against Appellate Order No. 94 of 1934i.


