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SPECIAL BENCH.

Before Sir Murray Goutts Trotter, Chief Justine^
Mr. Judice Krislman and Jfr. Justice Beasley.

THE COMMISSIONER OF INCOME-TAX, MADRAS, 1926, 
P e t i t io n e r ,

MANGALAGIRI SRI UMAMAHESWARA GIN AND  
RICE FACTORY, LTD., GUNTUR, Respondent in 

B e  PEERED Case No. 4 ov 1925 
and

GUNTUR MERCHANTS GIN AND RICE EACTORY,
LTD., GUNTUR, Respondent in Refekred  

Case N o. 6 of 1925 .*

Indian Incomc-tax Act {X I  of 1922), sec. 10 (2) (vi)— Assesses 
leasing his machinery and plant to another for rent, himself 
undertaMng to hear loss due to depreciation— itssessee 
entitled to deduction on account of depreciation.

If A leases to .F, liia buildings, macMnerj and plant for a 
certain rent and undertalves himself to bear the loss arising from 
clepreciation. on acconnt of B  working the machinery, etc., the 
lessor A, if a s s e s s e d  to income-tax on his rent is entitled to a 
derluctioTi allowable nnder section 10 (2) (vi) in. respect of loss 
caused by such depreciation. In order to claim this deduction 
it is not necessary that the assessee himself shonld use the 
machinery a n d  cause the wear and tear, the assessee’s business of 
leasing his machinery being also a business, within the meaning 
of the section, in which the depreciation ensues.

Case stated under section 66 (2) of the Indian Income-tax 
Act (XI of 1922) by the Commissioner of Income-tax, 
Madras, in the matter of assessment on the respondents 
abovenamed, the question referred being ”  Whether the 
allowance provided in section 10 (2) (vi) of the Act is 
admissible in computing the income of an assessee who 
has leased out his plant, machinery and buildings ?

* Eeferrad Casea ITos. 4 and 6 of 1925.
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Oo«MissioNEE XLe necessary facts are found in tlie judgment of
iNcjoME-TAx, Beasley, J.

M adras
Gh. Ba<ihavaD.

CrIN AND
S ice

Pactoky,
G oktor.

CoDtTS
TaoTIEB,

O.J.

Tlao (with A. Sundaram Aijyar) for tiie 
assessee.— The articles of the company empower it to lease tlio 
mill to others; hence leasing is ifcs business. The (iepreciution to 
its plant; and macliinerj having arisen in the coiirse of that 
business and the compHtiy having under the lease deed, itself 
undert îken to make the necessary repairs due to depreciation, it 
is entitled to the deduction allowable under section 10 (2) (.vi). 
‘Wifchmifc paying for the repairs it cannot earn the rent income 
as lessor ; Smith v. Anderson{l), Inlayid Bevenne Gommi^doners 
V. Korean Syndicate, L(d.(2).

M. Patanjali Sastri for the Crown.—The depreciation men
tioned in section 10 (2) (vi) of the Act is in respect of 
"  ench. bull dinars, machinerj and plant” as are mentioned in 
clause (iv) of the same section, i.e., the depreciation must be 
due to fcheh” use in the business of the assessee. Here tlie 
depreciation does not arise from the letting by the a8ses.see. 
It is due to their working by the lessee 'who is not tlt.0 
ass«ssee ; hence the deduction on account of depreciation ia not 
allowable ; Uvion Gold Storage Gom'pany, Ltd. v Jones(H), and on 
appeal UiiionQold Stornge Gompany, Ltd. v. J"owes(4)^and U--her̂ s 
WiUtihire Brewf̂ rŷ  Ltd, v. ^mce(5). The company’s normal 
business is direct milling, and not letting. It temporarily 
abandoned milliner and let the mill to others. Such letting 
cannot be termed it-< business.

Gh. Eaghmi Rao in reply.— In this case, Ipasing was autho
rized by the articles. In Uniou Gold Storage Gomfany, Ltd, v, 
Jonê i{' ), it was not so. Section 10 (2) (vi) does not say that the 
depreciation must directly arise from the user.

JUDGMENT.
OouTTs Te< ittee, C.J.—Tlie aasessoes ia this case are 

a limited corapany registered on the lltli January 1921 
which is the owner of a mill equipped with machinery 
for the milling of rice. The company elected not to 
work its mill on its own account but ka«ed it out to 
another firm in consideration of Ks. 1,500 per annum

(I) (U80) 15 Ch. D.. 2i7 af-, 258, 260. (2'. [If21] S K.B,, 258.
(8) (W23) 8 Tfix Cases, 725. ( 4) (1924) 8 Tax O a a e u , 1 h 1  at 743.

(5) [1915] A.O., m  at 460 pipcl m >
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wliicli it is entitled to do under the provisions of its C o m m i s s i o n e r

. . . .  OF
memorandum and articles of association. I tliink it is I n c o m e - t a x ,  

clear that tlie ussessees cannot come to Court and ask for 
dedncfcious on tlie footing that they are carrying on a 
business of rice milling. The business tliey are carrying 
on is that of lessors of a building which, derives its 
lettable value from the fact that it is equipped with 
certain macliinery which is available for the purpose of 
milling rice. And of course it is on that lettable value 
that the lessors have been assessed. It seems to me that 
this is not the infrequent case of the same building and its 
contents being taxable both in the case of the lessors 
and the lessees. Different deductions will be allowable 
in the case of the lessors and the lessees. The lessors as 
carrying on the business of letting a rice mill can justly 
deduct from their assessment any sum which is due to 
depreciation of the lettable value of the property by 
reason of wear and tear of machinery which falls upon 
them under the contract of lease. Similarly the lessees 
being taxable as carrying on the busineas of rice milling 
will be entitled to a deduction of such repairs as fall 
upon them under the lease. The Crown does not suffer 
from the fact that the parties can distribute the inci
dence of the liability for repairs as they choose, because 
only one total sura can be allowed as dednction. If that 
principle be right, it answers the question raised by the 
case and it is not our function to apportion which 
deduction can be rightly claimed by the lessors and which 
by the lessees which is a matter for the Commissioner 
to work out as a question of fact.

KmsttHAN, J.— This is a reference under section kmbenam, j. 
66 (2) of the Indian Income-tax Act X I of 1922 ; the 
question referred for our decision is

"  whether the allowance provided in section 10  (2 ) (vi) 
o f th e A c t  is adm issible in com puting the incom e of an assessee 
w ho has leased out his plant m achinery and b n ild in g s /’
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CoMMissroNEi The Commissioner lias aiiswored the c^uestion in the
of

I n c o m e - t a x , n e g a t i v e .

S e ctio n  10 (2) (vi) is as follows 
^HicE° ' 'I n  respect of depreoiation of such buildiiigf!, machinery,
Factobt, Qj furnittire being the property of the assessee n snm,

___- equivalent to such percentage on the original cost thereof to
K u ish n a n , J. a s s e s s e e  a s  m a y  in  a n y  c a s e  o r  c la s s  o f  o a s e s  b e  p r G S o r ib e c l .”

The assessee here is a limited company foniied. 
primarily for the purpose of milling rice; and to carry 
o u t  that object the company had acquirecl baildings, mill 
machinery and plant. They did not however carry on 
that business. There is a provision m tlie memorand um 
of association authorizing the directors to loaae out the 
mill to third parties for rent if it is beneficial to th.e 
company to do so ; acting tinder this authority the mill 
was leased out to certain lessees for a fixed annual rent 
for a period of three years. The arrangement was that 
the lessees were to work the mill and take the profits, and 
do the necessary repairs to it and hand it back at the 
end of the period to the lessors in proper working order ; 
the lessors were however to bear the loss by depreciation 
by wear and tear caused by the working of the niilL 
The company is assessed on the rent received by them. 
It is clear from the facts that the company was carrying 
on the business of letting the raiJl for purpose of being 
worked by the lessees.

As very correctly observed by the learned Com
missioner of Income-tax, two conditions must be fulfilled 
by the assessees before they become entitled to the 
deduction claimed for depreciation, under section lO (2) 
(vi); the property depreciated must belong to the 
assessees and must be “ used for the purpose of the 
business.” The first condition is admittedly fulfilled. 
But the Commissioner thinks the second is not. I  am 
inclined to think he is not right in that view. The 
business here is the business of leasing the buildings
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and mill machinery for being -worked as a mill. Tlie Commissiowke 
rent received is not only for the use of the mill but also Incomb.tak,

M a d r a s

to cover the necessarv wear and tear. A  portion of «•
, G in  an d

that rent represents the loss by wear and tear. Ih e  Rice
. FACToar,

lease being of the mill as a working concern ib is not guntuh-
straining the language of clause (vi) to hold tbat the krishnan, j.
machinery and buildings are used for the purpose of the
lease and that the depreciation caused to them by wear
and tear arises, so far as the assessees are concerned,
from that user. Tliongh the direct cause of the wear
and tear may be the working of the mill by the lessees,
such working is authorized by the lease and is part of
the business of the loase ; that part of the rent which.
represents the loss due to depreciation is not really
income to the lessors but is meant to make good the loss
on capital value of the machinery. I agree with the
learned Chief Justice in holding that the assessees here
are entitled to a deduction for depreciation of their
buildings, machinery and plant which under the lease
they have to bear. What that amount properly is for
the year of asse>ssuient is for tlie taxing authorities to
find. My answer to the reference on the facts of this
case is as stated above.

B e a sle y , J.— The only point upon which I had 
any doubt was whether it could be said that the 
assessees were.themselves carrying on business, because 
it is nob only necessary for an assessee before becoming 
entitled to the -deduction for depreciation under 
section 10 (2) (vi) of the Act to be the’ owners of the 
property in respect of the property depreciated but that 
also that property must be used for the purpose of the 
business. There is no doubt of course that the assessees 
are the owners of the property; but is the property used 
for the purpose o£ the business ? This is a case of a 
limited company formed for the purpose of milling rice
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.CoHMJssioNEKin pursuance of thafc object the company acquired 
INC0 MB-5 AK, baildiiio^B, mill, maoliinery and plant. Tlie company did

M a d r a s  . •
not carry on the business ot milling rice; ifc availed itself 

bicb of fclie authority given to it of leasing oLit the mill for a
GvNrm. fixed annual rental. The lessees worked the mill and

bea^',j. took the profits and under the lease bad to do the 
necessary repairs to tLe mill. They had not however to 
bear loss by depreciation by wear and tear and it is in 
respect of the latter loss that the company claims the 
deduction under section 1 0  ( 2 ) (vi). The Coinmissionor 
of Income-tax has held that the property is not used by 
the assessee for the purpose of the business, but 1  agree 
■with the learned Chief Justice and with my brother 
KeisunaNj J., that the view he has taken is incorrect. 
The company could either work the mill itself or could 
let it out to others to do so. One is the business of 
milling and the other is the business letting out the mill 
for others to do so. Both, in my view, are equally a 
business, and my answer, therefore, to the reference 
would be that the company is entitled to a deduction for 
depreciation of the buildings, machinery and plant.

G-overnment will pay the assessees in each case 
Us. 1 0 0  for their costa.

N.ll.
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